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VS.

LARRY RI VERA, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 02-1-2128)

DECEMBER 22, 2004

MOON, C.J., LEVINSON, AND NAKAYAMA, JJ.; AND ACOBA, J.,
DI SSENTI NG W TH WHOM DUFFY, J. JO NS

OPI NI ON OF THE COURT BY LEVI NSON, J.

The def endant-appellant Larry Rivera appeals fromthe
judgment of the circuit court of the first circuit, the Honorable
Derrick HM Chan presiding, filed on October 8, 2003, convicting
hi m of and sentencing himfor the foll owi ng of fenses: (1)
pronoting a dangerous drug in the third degree, in violation of
Hawai ‘i Revi sed Statute (HRS) § 712-1243 (1993 & Supp. 2003);?!' (2)

1 HRS § 712-1243 provides:

(1) A person conmmits the offense of prompting a dangerous
drug in the third degree if the person knowi ngly possesses any
dangerous drug in any anount.

(2) Prompting a dangerous drug in the third degree is a
class C felony.

(3) Notwithstanding any law to the contrary, except for
first-time offenders sentenced under section 706-622.5, if the
comm ssion of the offense of promoting a dangerous drug in the
third degree under this section involved the possession or
di stribution of methanphetam ne, the person convicted shall be
sentenced to an indeterm nate term of inprisonment of five years
with a mandatory mnimum term of inprisonnment, the |length of which
shall be not less than thirty days and not greater than
t wo- and- a-hal f years, at the discretion of the sentencing court.
The person convicted shall not be eligible for parole during the
mandat ory period of imprisonnment.
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unl awf ul use of drug paraphernalia, in violation of HRS § 329-
43.5(a) (1993);2 and (3) pronpting a detrinmental drug in the
third degree, in violation of HRS § 712-1249 (1993).% On appeal,
Ri vera contends that the circuit court erred as follows: (1) in
granting the notions of the State of Hawai‘i [hereinafter, “the
prosecution”] for (a) an extended term of inprisonnment as a
“persistent offender,” pursuant to HRS 8§ 706-662(1) (1993 & Supp.
2003), * and

2 HRS § 329-43.5(a) provides:

It is unlawful for any person to use, or to possess with
intent to use, drug paraphernalia to plant, propagate, cultivate
grow, harvest, manufacture, compound, convert, produce, process,
prepare, test, analyze, pack, repack, store, contain, conceal
inject, ingest, inhale, or otherwi se introduce into the human body
a controlled substance in violation of this chapter. Any person
who violates this section is guilty of a class C felony and upon
conviction may be inprisoned pursuant to section 706-660 and, if
appropriate as provided in section 706-641, fined pursuant to
section 706-640.

s HRS § 712-1249 provides:

(1) A person commits the offense of pronmoting a detrimenta
drug in the third degree if the person knowi ngly possesses any
marijuana or any Schedul e V substance in any amount.

(2) Promoting a detrinmental drug in the third degree is a
petty m sdemeanor.

4 HRS § 706-662 provides in relevant part:

Criteria for extended terms of imprisonment. A

convi cted defendant may be subject to an extended term

of imprisonment under section 706-661, if the

convi cted defendant satisfies one or more of the

following criteri a:

(1) The defendant is a persistent offender whose inprisonnment
for an extended termis necessary for protection of the
public. The court shall not make this finding unless the
def endant has previously been convicted of two felonies
commtted at different tinmes when the defendant was eighteen
years of age or ol der.

(3) The defendant is a dangerous person whose inprisonment for
an extended termis necessary for protection of the public
The court shall not make this finding unless the defendant
has been subjected to a psychiatric or psychol ogica
eval uation that documents a significant history of
(conti nued. . .)
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4...continued)

(4)

(5)

(6)

dangerousness to others resulting in crimnally violent
conduct, and this history makes the defendant a serious
danger to others. Not hing in this section precludes the
introduction of victimrelated data in order to establish
dangerousness in accord with the Hawaii rules of evidence
The defendant is a multiple offender whose crimnal actions
were so extensive that a sentence of inprisonnent for an
extended termis necessary for protection of the public.
The court shall not make this finding unless:
(a) The defendant is being sentenced for two or nore
felonies or is already under sentence of
i mpri sonment for felony; or
(b) The maxi mum terms of inprisonment authorized for
each of the defendant’s crimes, if made to run
consecutively, would equal or exceed in length
the maxi mum of the extended term inposed or
woul d equal or exceed forty years if the
extended terminmposed is for a class A felony.
The defendant is an offender against the elderly,
handi capped, or a m nor under the age of eight, whose
imprisonment for an extended termis necessary for the
protection of the public. The court shall not make this
finding unless:
(a) The defendant attempts or conmits any of the
followi ng crimes: mur der, mansl aughter, a
sexual offense that constitutes a felony under
chapter 707, robbery, felonious assault,
burgl ary, or kidnapping; and
(b) The defendant, in the course of commtting or
attempting to conmit the crime, inflicts serious
or substantial bodily injury upon a person who
is:
(i) Sixty years of age or ol der
(ii) Blind, a paraplegic, or a quadriplegic; or
(iii) Eight years of age or younger; and
(c) Such disability is known or reasonably should be
known to the defendant.
The defendant is a hate crinme offender whose inmprisonment
for an extended termis necessary for the protection of the
public. The court shall not make this finding unless:

(a) The defendant is convicted of a crime under chapter
707, 708, or 711; and

(b) The defendant intentionally selected a victim or in
the case of a property crinme, the property that was
the object of a crime, because of hostility toward the

actual or perceived race, religion, disability,
ethnicity, national origin, gender identity or
expression, or sexual orientation of any person. For
purposes of this subsection, “gender identity or
expression” includes a person’s actual or perceived
gender, as well as a person’s gender identity,
gender-rel ated sel f-imge, gender-rel ated appearance
or gender-rel ated expression; regardl ess of whether
t hat gender identity, gender-related self-imge,
gender-rel ated appearance, or gender-related
(continued...)
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(b) extended terns of inprisonnment as a “nultiple offender,”
pursuant to HRS 8 706-662(4)(a) (1993 & Supp. 2003), see

supra note 4, inasnuch as the jury did not decide that such
extended terns of inprisonnment were necessary for the protection
of the public, and, therefore, the extended term sentences

i mposed by the circuit court ran afoul of the United States

Suprene Court’s decision in Apprendi v. New Jersey, 530 U. S. 466

(2000), conpelling this court to “strike down Hawaii’s extended
term sentencing schene and to overrule State v. Kaua, 102 Hawai ‘i
1, 72 P.3d 473 (2003)[,] and State v. Hauge, 103 Hawai‘i 38, 79

P.3d 131 (2003)";° and (2) in sentencing himto a nmandatory

mnimumtermof inprisonment of three years and four nonths for
his conviction of unlawful use of drug paraphernalia, pursuant to
HRS § 329-43.5(a), inasrmuch as unlawful use of drug paraphernalia
is not one of the enunerated class C felonies in HRS § 706-606.5
(1993 & Supp. 2003).°

4...continued)
expression is different fromthat traditionally
associated with the person’s sex at birth.
5 We decline Rivera s invitation to overrule Kaua and Hauge for the
reasons discussed infra in Section III.A.

6 HRS § 706-606.5 provides in relevant part:

Sentencing of repeat offenders. (1) Notwithstanding section
706-669 and any other law to the contrary, any person convicted of
murder in the second degree, any class A felony, any class B
felony, or any of the following class C felonies: section 188-23
relating to possession or use of explosives, electrofishing
devi ces, and poi sonous substances in state waters; section 707-703
relating to negligent homcide in the first degree; 707-711
relating to assault in the second degree; 707-713 relating to
reckl ess endangering in the first degree; 707-716 relating to
terroristic threatening in the first degree; 707-721 relating to
unl awful inmprisonment in the first degree; 707-732 relating to
sexual assault or rape in the third degree; 707-735 relating to
sodony in the third degree; 707-736 relating to sexual abuse in
the first degree; 707-751 relating to promoting child abuse in the

(continued...)

4
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The prosecution counters, inter alia, that (1) Rivera

was properly sentenced to extended terns of inprisonment because
(a) HRS 88 706-662(1) and (4) pass constitutional rnuster under
Apprendi and Kaua, and (b) the United States Suprene Court’s
decision in Blakely v. Washington, 124 S. C. 2531 (2004), does

5(...continued)

second degree; 707-766 relating to extortion in the second degree
708-811 relating to burglary in the second degree; 708-821
relating to crim nal property damage in the second degree; 708-831
relating to theft in the first degree as amended by Act 68

Session Laws of Hawaii 1981; 708-831 relating to theft in the
second degree; 708-835.5 relating to theft of livestock; 708-836
relating to unauthorized control of propelled vehicle; 708-852
relating to forgery in the second degree; 708-854 relating to
crimnal possession of a forgery device; 708-875 relating to
trademark counterfeiting; 710-1071 relating to intim dating a

wi t ness; 711-1103 relating to riot; 712-1203 relating to pronmoting
prostitution in the second degree; 712-1221 relating to ganbling
in the first degree; 712-1224 relating to possession of ganbling
records in the first degree; 712-1243 relating to pronoting a
dangerous drug in the third degree; 712-1247 relating to pronoting
a detrinmental drug in the first degree; 134-7 relating to

owner shi p or possession of firearms or ammunition by persons
convicted of certain crinmes; 134-8 relating to ownership, etc., of
prohi bited weapons; 134-9 relating to permts to carry, or who is
convicted of attenpting to commt murder in the second degree, any
class A felony, any class B felony, or any of the class C felony
of fenses enunmerated above and who has a prior conviction or prior
convictions for the following felonies, including an attenpt to
commt the sane: murder, nmurder in the first or second degree, a
class A felony, a class B felony, any of the class C felony

of fenses enuner ated above, or any felony conviction of another
jurisdiction shall be sentenced to a mandatory m ni num peri od of
imprisonment without possibility of parole during such period as
foll ows:

(b) Two prior felony convictions:

(iv) MVhere the instant conviction is for a class C
felony offense enumerated above —- three years,
f our nonths;

(2) Except as in subsection (3), a person shall not be
sentenced to a mandatory m ni num period of imprisonment under this
section unless the instant felony offense was comm tted during
such period as follows:

(d) Wthin ten years after a prior felony conviction
where the prior felony conviction was for a
class B felony[.]

(Emphasi s added.)
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not alter this court’s holding in Kaua, and (2) the record
denonstrates that R vera was properly sentenced as a repeat
of f ender.

Ri vera responds that “pursuant to the United States

Suprene Court’s recent decision in Blakely v. WAshington, the

Hawai ‘i extended term sentenci ng schene, which allows a judge to
find enhancenent facts, denied [hin] of his right to a jury
trial.”

W note that this court’s analysis and decision in Kaua
di spose of Rivera' s first point of error on appeal. Accordingly,
we woul d not address Rivera’s argunent that Kaua is
unconstitutional in another published opinion were it not for
Bl akel y, which was handed down on June 24, 2004 and cited by the
prosecution in its answering brief and which affirnms Apprendi and
focuses on the defects of determ nate sentencing guidelines.
Thus, the present matter addresses the question whether Bl akely
calls the continuing viability of our analysis in Kaua into

guestion.”’

7 We further note that on December 9, 2004, the United States
District Court for the District of Hawai ‘i, the Honorable Susan Oki Mol | way
presiding, filed an order in Kaua v. Frank, Civ. No. 03-00432 SOM BMK (D. Haw.
Dec. 9, 2004), granting Kaua' s petition, pursuant to 28 United States Code
(U.S.C.) § 2254(d)(1) (2003), to vacate his extended sentence. 28 U.S.C. §
2254(d) (1) provides:

An application for a wit of habeas corpus on behalf of a

person in custody pursuant to the judgment of a State court shal

not be granted with respect to any claimthat was adjudicated on

the merits in State court proceedi ngs unless the adjudication of

the claim --

(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal | aw,
as determ ned by the Supreme Court of the United States|.]
The district court held that this court’s conclusion in Kaua, 102 Hawai ‘i 1,
72 P.3d 473, “that Kaua's extended sentence did not violate Apprendi was
contrary to, and involved an unreasonable application of, clearly established
federal |law, as determ ned by the United States Supreme Court.” Kaua V.
Frank, slip op. at 26. The district court also noted that “[w]hile circuit
(continued...)
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W hold that Hawai ‘i’ s extended term sentenci ng schene

I's not inconpatible with Blakely v. WAshington, inasnmuch as (1)

Bl akel y addresses only statutory “determ nate” sentencing

“gui deline” schenes, and (2) this court’s “intrinsic-extrinsic”
analysis culmnating in Kaua is conpatible with both Bl akely and
Apprendi. Additionally, we hold that the circuit court properly

sentenced Rivera as a repeat offender.

| . BACKGROUND

On Septenber 27, 2002, the prosecution charged Rivera
by conplaint with the followi ng offenses: (1) pronoting a
dangerous drug (Count |), in violation of HRS § 712-1243, see
supra note 1; (2) unlawful use of drug paraphernalia (Count 11),
in violation of HRS § 329-43.5(a), see supra note 2; and (3)
pronmoting a detrinmental drug in the third degree (Count 111), in
violation of HRS § 712-1249, see supra note 3. The follow ng
facts were adduced at Rivera’s jury trial, which commenced on
July 10, 2003 and ended on July 11, 2003.

On Septenber 19, 2002, at approximately 8:55 a.m,
Recardo Basuil, a security guard posted at the Island Col ony
Hotel (the Hotel), responded to a report fromthe Hotel’s front
desk that there was soneone sl eeping on the twenty-sixth floor.
Basuil proceeded to the twenty-sixth floor where he found Rivera

sl eeping in the hallway. Basuil approached R vera and, wthin

(...continued)
| aw may be ‘persuasive authority’ for purposes of determ ning whether a state
court decision is an unreasonable application of Supreme Court law, only the
Supreme Court’'s holdings are binding on the state courts and only those
hol di ngs need be reasonably applied.” Kaua v. Frank, slip op. at 15 n.6
(quoting Clark v. Murphy, 331 F.3d 1062, 1069 (9th Cir.), cert. denied, 540
U.S. 968 (2003). Accordingly, we decline to follow the district court’s
anal ysis, which substantially mrrors Justice Acoba’s.

7
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two feet of him observed a small plastic bag and an “ice pipe”
on the floor two inches fromRivera. Upon recognizing the two
itenms as drug paraphernalia, Basuil directed the Hotel’ s front
desk to notify the Honolulu Police Departnent (HPD). HPD

O ficers Choy, Nakasone, and Ho‘okano thereafter arrived at the
Hotel. O ficer Choy approached Ri vera, who was still sleeping in
t he hal l way, and observed a gl ass pipe with a bul bous end and a
clear plastic “baggy” with a marijuana |eaf design printed on it
on the floor beside him Oficer Choy took photographs of Rivera
and the gl ass pipe and plastic baggy where they lay. Based on
his training and experience, Oficer Choy identified the glass

pi pe as being of the type used to heat crystal nethanphetam ne
and inhale its vapors. Oficer Choy al so observed that the

bul bous portion of the pipe contained a black and white residue,
whi ch he judged to be crystal nethanphetam ne after it has been
heat ed.

O ficer Hookano placed Rivera under arrest for the
pronoti on of dangerous drugs in the third degree, and Oficer
Choy proceeded to conduct a search incident to Rivera s arrest.

O ficer Choy recovered a small plastic bag containing a |eafy
vegetable matter and a second small plastic bag containing a
crystal -1i ke substance fromRivera's front pocket. HPD
crimnalist Stacy Riede testified that, through testing, she
determ ned that the |leafy vegetable matter was marijuana and that
the crystal -1ike substance was crystal nethanphetam ne.

On July 11, 2003, the jury returned a verdict of guilty

as charged on all three counts.
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On August 6, 2003, the prosecution filed the follow ng
notions: (1) a notion for extended ternms of inprisonnent as a
mul ti pl e of fender, pursuant to HRS § 706-662(4)(a), see
supra note 4; (2) a notion for extended term of inprisonment as a
persi stent offender, pursuant to HRS 8§ 706-662(1), see supra note
4; and (3) a notion for sentencing as a repeat offender, pursuant
to HRS § 706-606.5, see supra note 6.

The circuit court conducted a sentencing hearing on
Cct ober 8, 2003, during which it considered the prosecution’s two
notions for extended ternms of inprisonnent and the notion for
sentencing as a repeat offender. Rivera opposed the
prosecution’s notions, but expressly stated that he understood
that “the repeat offender statute applies here and that this
[cl]ourt has an obligation to inpose a mandatory minimuni.]” The
circuit court granted all three of the prosecution’ s notions and

orally sentenced Rivera as follows:

THE COURT: . . . [Allthough you come today and say
that you [are] making good efforts, and I do commend you for
that, | believe, in this particular instance, the

[ prosecution’s] motion for extended termis warranted. So
therefore, the [prosecution’s] notions for extended ternis]
[are] granted. I will not order the terms to be
consecutive, but | think there has to be a point in your
life for you to take a step forward [rather] than just
applying to prograns after your trial, and you take a step
further. The extensive crimnal history, | think it has to
be checked and doubl e checked, not by the system but by
yourself to make sure you try, and this is really what you
want to do.

So, in Count 1, I'Il sentence you to 10 years; in
Count 2, 10 years; in Count 3, 30 days. In Counts 1 and 2
mandat ory m ni mum sentence of three years and four nonths.

On Cctober 13, 2003, the circuit court filed a witten
order granting the prosecution’s notion for sentencing as a

repeat offender, which stated the foll ow ng:

[T]he [c]lourt having found that [Rivera] is a repeat
of fender, pursuant to Section 706-606.5 of the Hawai[]i
Revi sed Statutes [(HRS)], based on [Rivera’'s prior]

9
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conviction for the offense of Promoting a Dangerous Drug in
the Second Degree, pursuant to Section 712-1242 of the
[HRS], under Crim nal No. 95-2564, and [Rivera’'s prior]
conviction for the offense of Promoting a Dangerous Drug in
the Second Degree, pursuant to Section 712-1242 of the
[HRS], under Crim nal No. 96-1456, and being fully advised
in the prem ses and having orally granted said Motion for
Sent enci ng of Repeat Of f ender,

IT IS HEREBY ORDERED that the aforesaid motion be[,]
and the same is[,] hereby granted, and [Rivera] is sentenced
to a mandatory mnimum term of inprisonment of three (3)
years and four (4) nmonths without the possibility of parole

On Novenber 3, 2003, the circuit court filed its
witten findings of fact (FOFs), conclusions of |aw (COLs), and
order granting the prosecution’s notion for extended term of
i mprisonnment as a persistent offender, wherein the circuit court

entered the followi ng relevant FOFs, COLS, and order:

1. The [c]lourt finds that Defendant Rivera is a
“persistent offender” within the meaning of Section 706-
662(1) of the [HRS] because of the followi ng facts:

a. Def endant Ri vera was born on March 8, 1952
and was eighteen (18) years of age or older at the tinme of
the conmm ssion of the offenses |isted bel ow.

b. On January 20, 1977, in Cr. No. 49175
Def endant Rivera was convicted of the offense of Rape in the
Second Degree, an offense which constitutes a class B felony
as defined by Act 9, S.L.H. 1972. The offense was commtted
on March 5, 1976. At all relevant times during these
proceedi ngs, Defendant Rivera was represented by counsel

c. On June 27, 1996, in Cr. No. 95-2564,

Def endant Rivera was convicted of the offense of Pronoting a
Dangerous Drug in the Second Degree, an offense which
constitutes a class B felony as defined by the Hawaii Penal
Code. The offense was commtted on February 1, 1995.

d. On October 15, 1996, in Cr. No. 96-1456
Def endant Rivera was convicted of the offense of Pronoting a
Dangerous Drug in the Second Degree, an offense which
constitutes a class B felony as defined by the Hawaii Pena
Code. The offense was commtted on October 12, 1995

2. The [c]ourt further finds that Defendant Rivera is
a “persistent offender” whose comm tnment for an extended
termis necessary for the protection of the public because
of the following facts:

a. Def endant Rivera’'s crimnal history included
eighty-two (82) arrests resulting in three (3) prior felony
convictions in addition to convictions for twenty-seven (27)
m sdemeanor, petty m sdemeanor and viol ations.

b. Defendant Rivera has an extensive crim nal
hi story, the characteristics of which have involved a felony
conviction for the violent act of Rape in the Second Degree
and two (2) separate convictions for Promoting a Dangerous
Drug in the Second Degree.

10
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c. Defendant Rivera’s crimnality has continued
despite being sentenced to periods of both probation and

incarceration in his prior convictions. In the instant
case, a jury found Defendant Rivera guilty of possession of
met hanphet am ne, drug paraphernalia and marijuana. It is

evi dent that Defendant Rivera's prior involvenment with the
crimnal justice system has not deterred him from further
crimnal activity.

d. Def endant Rivera has failed to benefit from
the crimnal justice system

e. Def endant Ri vera has denmonstrated a tota
di sregard for the rights of others and has a poor attitude
towards the | aw.

f. Def endant Rivera has denonstrated a pattern
of crimnality which indicates that he is likely to be a
recidivist in that he cannot conform his behavior to the
requi rement of the |aw.

g. Due to the quantity and seriousness of
Def endant Rivera’s past convictions and the seriousness of
the instant offenses, Defendant Rivera poses a serious
threat to the community[,] and his long termincarceration
is necessary for the protection of the public.

3. Pursuant to the consideration of the other
sentencing factors under HRS Section 706-606 [(1993)].[9
the [clourt further finds that extended term sentences need
to be inmposed to reflect the seriousness of the offenses, to
pronmote respect for law, to provide just punishment for the
of fenses, to afford adequate deterrence to crim nal conduct,
to protect the public from further crimes of Defendant
Ri vera, to provide Defendant Rivera with needed educati ona
or vocational training, medical care, or other correctiona

8 HRS § 706-606 provides:

Factors to be considered in imposing a sentence. The court,
in determ ning the particular sentence to be inposed, shal
consi der:

(1) The nature and circunstances of the offense and the
hi story and characteristics of the defendant;
(2) The need for the sentence inposed:
(a) To reflect the seriousness of the offense, to
promote respect for law, and to provide just
puni shment for the offense

(b) To afford adequate deterrence to cri m nal
conduct ;

(c) To protect the public from further crinmes of the
def endant; and

(d) To provide the defendant with needed educationa

or vocational training, medical care, or other
correctional treatnment in the nost effective
manner ;
(3) The kinds of sentences avail able; and
(4) The need to avoid unwarranted sentence disparities anong
defendants with simlar records who have been found guilty of
sim | ar conduct.

(Emphases added) .

11
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treatment in the nost effective manner.

t hat

for

4. Based on the above, this [c]lourt further finds
Def endant Rivera is a “persistent offender”, eligible
extended terms of inprisonment of ten (10) years for

each of the class C felony offenses in Counts | and I1.

ORDER

ACCORDI NGLY, | T IS HEREBY ORDERED t hat the

[ prosecution]’s Motion For Extended Term Of | nprisonment Of
A Persistent Offender be[,] and the same is, hereby granted

IT IS FURTHER ORDERED t hat Defendant Rivera be

sentenced to the extended terns of inmprisonment of ten (10)
years for each of the class C felony offenses in Counts

and

I,
IT 1S FURTHER ORDERED that said ternms are to run

concurrently.

(Enmphases added).

Al so on Novenber 3, 2003, the circuit court filed its

witten FOFs,

COLs, and order granting the prosecution’s notion

for extended ternms of inprisonnent as a nultiple offender,

wherein the circuit court entered the follow ng rel evant FOCFs,
COLS, and order:

1. The [c]lourt finds that Defendant Rivera is a

“mul tiple offender” within the meaning of HRS Section 706-
662(4) (a) because he has been sentenced for two (2)
felonies, to wit:

of

Cr. No. 02-1-2128
Count 1:
Pronoting a Dangerous Drug in the Third Degree
(HRS Section 712-1243; a class C felony)
Count 11:
Unl awf ul Use of Drug Paraphernalia
(HRS Section 329-43.5(a); a class C felony)
2. Upon consi deration of the nature and circunstances

the offenses and the history and characteristics of

Def endant Rivera, as mandated by HRS Section 706-606(1),
[see supra note 8,] this [c]ourt further finds that
Def endant Rivera is a “multiple offender” whose conm t ment

for

extended terms is necessary for the protection of the

public because of the followi ng facts

a. Defendant Rivera's crim nal history

i ncluded eighty-two (82) arrests resulting in three

(3)

prior felony convictions in addition to

convictions for twenty-seven (27) m sdemeanor, petty
m sdemeanor and vi ol ations

b. Def endant Ri vera has an extensive crim nal

hi story, the characteristics of which have involved a felony
conviction for the violent act of Rape in the Second Degree

and

two (2) separate convictions for Pronmoting a Dangerous

Drug in the Second Degree.

12
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C. Def endant Rivera’'s crimnality has conti nued
despite being sentenced to periods of both probation and
incarceration in his prior convictions. In the instant
case, a jury found Defendant Rivera guilty of possession of
met hanphet am ne, drug paraphernalia and marijuana. It is
evi dent that Defendant Rivera's prior involvenment with the
crimnal justice system has not deterred him from further
crimnal activity.

d. Def endant Rivera has failed to benefit from
the crimnal justice system

e. Def endant Rivera has denonstrated a tota
di sregard for the rights of others and has a poor attitude
t owards the | aw.

f. Def endant Rivera has denonstrated a pattern
of crimnality which indicates that he is likely to be a
recidivist in that he cannot conform his behavior to the
requi rement of the |aw.

g. Due to the quantity and seriousness of
Def endant Rivera’s past convictions and the seriousness of
the instant offenses, Defendant Rivera poses a serious
threat to the community[,] and his long termincarceration
is necessary for the protection of the public.

3. Pursuant to the consideration of the other
sentencing factors under HRS Section 706-606[, see supra
note 8], the [clourt further finds that extended term
sentences need to be inposed to reflect the seriousness of
the offenses, to pronote respect for law, to provide just
puni shment for the offenses, to afford adequate deterrence
to crimnal conduct, to protect the public from further
crimes of Defendant Rivera, to provide Defendant Rivera with
needed educati onal or vocational training, medical care, or
ot her correctional treatment in the nost effective manner

4. Based on the above, this [c]ourt further finds
t hat Defendant Rivera is a “nmultiple offender,” eligible for
extended terms of inprisonment of ten (10) years for each of
the class C felony offenses in Counts | and II

ORDER

ACCORDI NGLY, I T IS HEREBY ORDERED t hat the
[ prosecution]’s Motion For Extended Terms Of |nprisonment Of
A Multiple Offender be[,] and the same is, hereby granted

IT 1S FURTHER ORDERED t hat Defendant Rivera be
sentenced to the extended terns of imprisonment of ten (10)
years for each of the class C felony offenses in Counts
and I1.

IT IS FURTHER ORDERED t hat said ternms are to run
concurrently.

(Enmphases added).
On Novenber 4, 2003, Rivera tinely filed a notice of

appeal .
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1. STANDARDS OF REVI EW

Sent enci ng

dis
78

[ A] sentencing judge generally has broad
cretion in inposing a sentence. State v. Gaylord,
Hawai ‘i 127, 143-44, 890 P.2d 1167, 1183-84 (1995);

State v. Valera, 74 Haw. 424, 435, 848 P.2d 376,

381 .

for
cou
in
at
P.2
12,

(1993). The applicable standard of review
sentencing or resentencing matters is whether the
rt commtted plain and mani fest abuse of discretion
its decision. Gaylord, 78 Hawai‘i at 144, 890 P.2d

1184; State v. Kunukau, 71 Haw. 218, 227-28, 787
d 682, 687-88 (1990); State v. Murray[,] 63 Haw.
25, 621 P.2d 334, 342-43 (1980); State v. Fry, 61

Haw. 226, 231, 602 P.2d 13, 16 (1979).

Keawe V.

State, 79 Hawai‘i 281, 284, 901 P.2d 481, 484

(1995).
abuse of
the judge
contentio
“‘Tg]ener
the court
di sregard
subst anti
Hawai ‘i at
at 144, 8
227-28, 7

“[ Flactors which indicate a plain and manifest

di scretion are arbitrary or capricious action by
and a rigid refusal to consider the defendant’s

ns.” Fry, 61 Haw. at 231, 602 P.2d at 17. And

ally, to constitute an abuse it must appear that
clearly exceeded the bounds of reason or

ed rules or principles of |law or practice to the

al detriment of a party litigant.’” Keawe, 79
284, 901 P.2d at 484 (quoting Gaylord, 78 Hawai ‘i

90 P.2d at 1184 (quoting Kumukau, 71 Haw. at

87 P.2d at 688)).

Kaua, 102 Hawai‘i 1, 7, 72 P.3d 473, 479 (2003) (quoting

State v.

Rauch, 94 Hawai ‘i 315, 322, 13 P.3d 324, 331 (2000))

(brackets
B.

Kaua, 102
96 Hawai ‘i
C

and el li

psis points in original).

Questions O Constitutional Law

“We
exercisin
of the ca
are revie
State v.

answer questions of constitutional |aw ‘by

g our own independent judgment based on the facts
se,’” and, thus, questions of constitutional |aw
wed on appeal “under the ‘right/wrong’ standard.”
Jenkins, 93 Hawai ‘i 87, 100, 997 P.2d 13, 26 (2000)

(citation
Hawai ‘i

17, 22,

s omtted).

at 7, 72 P.3d at 479 (quoting State v. Aplaca,
25 P.3d 792, 797 (2001)).

Statutory Interpretation

is
v
(19
329
om

“[T] he interpretation of a statute .
a question of |aw reviewable de novo.” State

. Arceo, 84 Hawai‘i 1, 10, 928 P.2d 843, 852

96) (quoting State v. Camara, 81 Hawai‘i 324,
, 916 P.2d 1225, 1230 (1996) (citations
tted)). See also State v. Toyonmura, 80

Hawai ‘i 8, 18, 904 P.2d 893, 903 (1995); State
v. Higa, 79 Hawai‘i 1, 3, 897 P.2d 928, 930

(19

95); State v. Nakata, 76 Hawai‘i 360, 365,
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878 P.2d 699, 704 (1994). .
Gray v. Administrative Director of the Court, 84 Hawai ‘i
138, 144, 931 P.2d 580, 586 (1997) (some brackets added and
some in original). See also State v. Soto, 84 Hawai‘i 229,
236, 933 P.2d 66, 73 (1997). Furt hernore, our statutory
construction is guided by established rules:
When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory | anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose
When there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of an expression used
in a statute, an ambiguity exists.
In construing an anmbi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous words
phrases, and sentences may be conmpared, in order to

ascertain their true meaning.” HRS § 1-15(1)
[(1993)]. Mor eover, the courts may resort to
extrinsic aids in determ ning |legislative intent. One

avenue is the use of legislative history as an
interpretive tool.
Gray, 84 Hawai ‘i at 148, 931 P.2d at 590 (quoting State v.
Toyonura, 80 Hawai ‘i 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote

omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the

|l egislature to enact it . . . to discover its true meaning.”
HRS § 1-15(2)(1993). *“Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. What is clear in one statute may be call ed upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

Kaua, 102 Hawai‘i at 7-8, 72 P.3d at 479-480 (quoting Rauch, 94
Hawai i at 322-23, 13 P.3d at 331-32(quoting State v. Kotis, 91
Hawai ‘i 319, 327, 984 P.2d 78, 86 (1999) (quoting State v.
Dudoit, 90 Hawai‘ 262, 266, 978 P.2d 700, 704 (1999) (quoting
State v. Stocker, 90 Hawai‘i 85, 90-91, 976 P.2d 399, 404-05
(1999) (quoting Ho v. Leftw ch, 88 Hawai‘i 251, 256-57, 965 P.2d
793, 798-99 (1998) (quoting Korean Buddhi st Dae Wn Sa Tenple v.

Sullivan, 87 Hawai‘ 217, 229-30, 953 P.2d 1315, 1327-28
(1998))))))).
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D. Plain Error

“‘*We may recognize plain error when the error
commtted affects substantial rights of the defendant.’”
State v. Cordeiro, 99 Hawai‘ 390, 405, 56 P.3d 692, 707,
reconsi deration denied, 100 Hawai ‘i 14, 58 P.3d 72 (2002)
(quoting State v. Jenkins, 93 Hawai‘i 87, 101, 997 P.2d 13,
27 (2000) (quoting State v. Cullen, 86 Hawai‘i 1, 8, 946
P.2d 955, 962 (1997))). See also [Hawai ‘i Rul es of Penal
Procedure] HRPP Rule 52(b) (1993) (“Plain error or defects
affecting substantial rights may be noticed although they
were not brought to the attention of the court.”).

Hauge, 103 Hawai‘i at 48, 79 P.3d at 141 (quoting State v.
Matias, 102 Hawai ‘i 300, 304, 75 P.3d 1191, 1195 (2003).

I11. DI SCUSSI ON

A. Hawai i ' s Ext ended Ter m Sent enci ng Schene |s Not
| nconpati ble Wth The United States Suprene Court’'s
Decision I n Blakely v. Washington.

Ri vera argues that the United States Suprene Court’s

recent decision in Blakely v. Washington renders Hawaii’'s

extended term sentenci ng schenme unconstitutional insofar as it
denied himhis right to a jury trial by inposing an extended term
sent ence based upon facts found by the sentencing court but not
by the jury. Rivera submits that the circuit court could not
have extended his ternms of inprisonment based solely on the facts
that the jury found beyond a reasonable doubt at his trial,
because it was the circuit court that nade the posttrial finding
t hat extended term sentences were “necessary for the protection
of the public.” Rivera propounds that, inasmuch as “this ‘public
protection’ finding was ‘essential to the punishnment’ [he]
received, it had to be nade by a jury under Apprendi” and
Bl akely. W disagree.

Bl akely focused on the perceived defects of Washi ngton
state’s determ nate sentencing schene, applying the rule the

Court had previously crafted in Apprendi, i.e., that “[o]ther

16
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than the fact of a prior conviction, any fact that increases the
penalty for a crinme beyond the prescribed statutory maxi num nust
be submitted to a jury, and proved beyond a reasonabl e doubt.”
Apprendi, 530 U.S. at 490. Thus, the Blakely majority held that
a Washington court’s sentencing of a defendant to nore than three
years above the 53-nonth statutory maxi mum of the prescribed
“standard range” for his offense, on the basis of the sentencing
judge’s finding that the defendant had acted with deli berate
cruelty, violated his sixth amendnent right to trial by jury. In
our view, the Blakely analysis vis-a-vis Apprendi is confined to
t he neaning of the construct “statutory maxi munf within the

context of determi nate or “guideline” sentencing schenes.

I nasnuch as Hawaii’s extended term sentencing structure is

I ndeterm nate, we believe that Bl akely does not affect the

“intrinsic-extrinsic” analysis that this court articulated in
Kaua.

The Bl akely majority explained that “the ‘statutory
maxi mum for Apprendi purposes is the maxi num sentence a judge
may i npose solely on the basis of the facts reflected in the jury
verdict or admtted by the defendant.” 124 S.Ct. at 2537

(emphasis in original). “In other words, the relevant ‘statutory
maxi mum is not the maxi mum sentence a judge nmay i npose after

finding additional facts, but the maxi nrum he may i npose w t hout

any additional facts.” 1d. (enphasis in original). Accordingly,
the essential mandate of Apprendi — i.e., that any fact other

than a prior conviction nmust be submtted to a jury and proved
beyond a reasonabl e doubt -- is unaffected by the Court’s

decision in Blakely. Blakely can reasonably be construed, then,

as a gloss on Apprendi, clarifying (1) that the upward limt of

17
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any given presunptive sentencing range prescribed in a statutory
schenme utilizing a “determ nate” sentencing “guideline” system
constitutes the “statutory nmaxi munf and (2) that a defendant upon
whom a sentence exceeding this “statutory maxi munf is inposed is
entitled to all of the procedural protections that Apprendi
articul ates.

I n connection with the foregoing, the Blakely majority

reasoned as foll ows:

Justice O CONNOR argues that, because determ nate
sentenci ng schemes involving judicial factfinding entai
Il ess judicial discretion than indeterm nate schemes, the
constitutionality of the latter inplies the
constitutionality of the former. Post, at 2543-2548. Thi s
argument is flawed on a number of |evels. First, the Sixth
Amendment by its terms is not a limtation on judicia
power, but a reservation of jury power. It limts judicia
power only to the extent that the claimed judicial power
infringes on the province of the jury. | ndet erm nat e
sentencing does not do so. It increases judicial
di scretion, to be sure, but not at the expense of the jury's
traditional function of finding the facts essential to
| awful inposition of the penalty. Of course indeterm nate
schemes involve judicial factfinding, in that a judge (like
a parole board) may inplicitly rule on those facts he deens
i mportant to the exercise of his sentencing discretion. But
the facts do not pertain to whether the defendant has a
legal right to a |l esser sentence — and that makes all the
di fference insofar as judicial impingement upon the
traditional role of the jury is concerned

124 S. ¢t at 2540 (enphasis added). Thus, the Blakely majority’s
decl aration that indeterm nate sentencing does not abrogate the
jury’s traditional factfinding function effectively excises

i ndeterm nate sentencing schenes such as Hawaii’s fromthe
decision’s sixth anmendnent analysis. See People v. O aypool, 684
N.W2d 278, 286 (Mch. 2004) (“[T]he majority in [Blakely] nmade

clear that the decision did not affect indeterm nate sentencing

systens.”). As such, this court’s Kaua analysis retains its
vitality with respect to Rivera s present chall enge of HRS

88 706-662(1) and (4)(a) and disposes of his claimthat the

18
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circuit court erred in inmposing extended term sentences.

Kaua reaffirmed the “intrinsic-extrinsic” analysis first
articulated by this court in State v. Schroeder, 76 Hawai ‘i
517, 880 P.2d 192 (1994), and reaffirmed in State v. Tafoya,
91 Hawai ‘i 261, 982 P.2d 890 (1999), and rejected the
defendant’s argunment that Apprendi mandated that a “multiple
of fender” determ nation, for purposes of HRS
§ 706-662(4)(a), must be made by the trier of fact, holding
(1) that HRS 8 706-662 passed constitutional nuster under
the Hawai ‘i and United States Constitutions and (2) that
“[t]lhe facts foundational to . . . extended terns of
imprisonment . . ., pursuant to HRS § 706-662(4)(a), fel
outside the Apprendi rule, and, thus, the ultimate finding
that [a defendant] was a ‘nultiple offender’ whose extensive
crimnal actions warranted extended prison terns was
properly within the province of the sentencing court.”
Kaua, 102 Hawai ‘i at 13, 72 P.3d at 485. In so hol ding,
this court noted
the fundanmental distinction between the nature of the
predicate facts described in HRS 88 706-662(1), (3),
and (4), . . . on the one hand, and those described in
HRS 8§ 706-662(5) and (6), . . . on the other.
Specifically, the facts at issue in rendering an
extended term sentenci ng determ nati on under HRS
88 706-662(1), (3), and (4) inplicate considerations
conpletely “extrinsic” to the elements of the offense
with which the defendant was charged and of which he
was convicted; accordingly, they should be found by
the sentencing judge in accordance with [State v.
Huel sman[, 60 Haw. 71, 588 P.2d 394 (1979),] and its
progeny. The facts at issue for purposes of HRS
88 706-662(5) and (6), however, are, by their very
nature, “intrinsic” to the offense with which the
def endant was charged and of which he has been
convicted; accordingly, they must be found beyond a
reasonabl e doubt by the trier of fact in order to
afford the defendant his constitutional rights to
procedural due process and a trial by jury. Tafoya,
91 Hawai ‘i at 271-72, 982 P.2d at 900-01; Schroeder
76 Hawai ‘i at 528, 880 P.2d at 203.
Id. at 12-13, 72 P.3d at 484-85 (enphases added).

Hauge, 103 Hawai ‘i at 59-60, 79 P.3d at 152-53 (enphases del et ed)

(brackets in original).

Based on Kaua, we held in Hauge that HRS § 706-662(1),
see supra note 4, is not unconstitutional. HRS § 706-662(1)
allows for extended termsentencing if the “defendant is a
persi stent of fender whose inprisonment for an extended termis
necessary for protection of the public” and the defendant has

“previously been convicted of two felonies commtted at different
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ti mes when the defendant was ei ghteen years of age or older.” 1In
Hauge, the defendant-appellant argued, as Rivera does now, that
“under Apprendi, the finding that an extended term of

i mprisonnment is ‘necessary for protection of the public’ is
‘separate and apart from[the court’s] findings as to the

predi cate facts’ and, therefore, ‘should have been submitted to a
jury and proven beyond a reasonabl e doubt.’”
at 59-60, 79 P.3d at 152-53. Nevertheless, we concluded that, in

| i ght of Kaua, Hauge’s argunent that HRS § 706-662(1) is

Hauge, 103 Hawai ‘i

unconstitutional was w thout nerit.

The bottomline is that Blakely s gloss on Apprendi,
whi ch addresses only statutory “determ nate” sentencing
“gui del i ne” schenes, does not underm ne the ongoing viability of
this court’s decision in Kaua.

1. Hawaii’'s i ndeterm nate extended term sentenci ng
schene

“Under our system of governnent, the power to determ ne
appropriate punishnment for crimnal acts lies in the legislative
branch.” State v. Bernades, 71 Haw. 485, 490, 795 P.2d 842, 845
(1990) (quoting State v. Freitas, 61 Haw 262, 274, 602 P.2d 914,

923 (1979)). Hawai‘i utilizes a mandatory indeterm nate

sentenci ng schene. See Bernades, 71 Haw. at 488, 795 P.2d at

844. An indeterm nate sentence is “[a] sentence to inprisonnent
for the maxi mum period defined by |aw, subject to term nation by
the parol board or other [authorized] agency at any tine after
service of the mnimum period” ordinarily set by the paroling
authority. Black’s Law Dictionary 911 (4'" ed. 1968). In this
jurisdiction, a convicted defendant’s individual characteristics

and cul pability are considered by the Hawai‘i Paroling Authority,
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whi ch sets the minimumterm of inprisonnent, pursuant to HRS

8 706-669 (1993). Bernades, 71 Haw. at 488, 795 P.2d at 844.
In State v. Kido, 3 Haw. App. 516, 654 P.2d 1351

(1982), the Internediate Court of Appeals (I CA) explained the

history of the legislature’ s allocation of the power to sentence:

Prior to 1965, the paroling authority recommended and
the judiciary set the m nimum sentence which the convicted
def endant was required to serve before becom ng eligible for
parol e and discharge. [Revised Laws of Hawai ‘i (RLH)]

§ 258-52 (1955). In 1965, RLH § 258-52[] was amended by Act
102 to take away fromthe judiciary and instead give to the
paroling authority the sole authority to determ ne m ni mum

terms of imprisonment. Section 258-52, as anmended, was
recodified in 1968 as HRS 8§ 711-76, pursuant to Act 16
(1968) . In 1972, HRS § 711-76 was repealed by Act 9 which

enacted the Hawaii Penal Code

As part of the Hawaii Penal Code, HRS 8 706-669
[(1993)] now provides, inter alia

§ 706-669 Procedure for determ ning
m ni mum term of imprisonment. (1) When a person
has been sentenced to an indeterm nate or an
extended term of inprisonment, the Hawai
paroling authority shall, as soon as practicable
but no later than six nonths after comm tment to
the custody of the director of the department of
soci al services and housing hold a hearing, and
on the basis of the hearing make an order fixing
the mnimum term of inprisonnment to be served
before the prisoner shall become eligible for
parol e.

As the commentary on HRS § 706-669 states, “This
section continues the policy of the previous |l aw of vesting
in the Board of Paroles & Pardons the exclusive authority to
determ ne the mninmum time which must be served before the
prisoner will be eligible for parole.”

The |l egislature has also restricted the judiciary's
authority with respect to the kinds of sentences which it
may i npose.

Section 706-660, HRS (1976) provided:

§ 706-660 Sentence of inmprisonnent for
felony; ordinary terms. A person who has been
convicted of a felony may be sentenced to an
indeterm nate term of inmprisonment except as
provided for in section 706-660.1 relating to
the use of firearms in certain felony offenses.
When ordering such a sentence, the court shal
i mpose the maxi num | ength of inmprisonment which
shall be as follows:

(1) For a class A felony —- 20 years;

(2) For a class B felony —- 10 years; and
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(3) For a class C felony —- 5 years.[9
The m nimum | ength of inmprisonment shall be
determ ned by the Hawaii paroling authority in
accordance with section 706-669
Apparently referring to the amendments made by Act 102
(1965), the comentary to HRS § 706-660 (1976) states, inter
alia:
In 1965, the Legislature enacted a | aw
designed to end judicially imposed inconsistent

sentences of imprisonment. This policy —- known
as true indeterm nate sentencing —- is
continued. The court’s discretion is limted to

choosi ng between inprisonment and ot her nmodes of
sentencing. Once the court has decided to
sentence a felon to inmprisonment, the actua
time of release is determ ned by parole

authorities. Havi ng deci ded on inmprisonment,
the court must then inpose the maxi mum term
aut horized. . . . [Footnotes omtted.]

Id. at 524-25, 654 P.2d at 1357-59. Mreover, the comentary to
HRS 8 706-660 contains a footnote, which states that “[i]t nust,
however, be renenbered that the Code grants the court the power

to i npose an extended term of inprisonnent” pursuant to HRS

§ 706-661 (1993 & Supp. 2003). 1

® HRS § 706-660 (1993) now provides:

Sentence of imprisonment for class B and C felonies;
ordinary terms. A person who has been convicted of a class B or
class C felony may be sentenced to an indeterm nate term of
i mprisonment except as provided for in section 706-660.1 relating
to the use of firearms in certain felony offenses and section
706-606.5 relating to repeat offenders. MWhen ordering such a

sentence, the court shall inpose the maxi mum | ength of
imprisonment which shall be as follows:

(1) For a class B felony —- 10 years; and

(2) For a class C felony —- 5 years.

The m nimum |l ength of inprisonment shall be determ ned by the
Hawai i paroling authority in accordance with section 706-669.

(Emphasi s added) .
10 HRS § 706-661 provides:
Sentence of imprisonment for felony; extended terms. In the

cases designated in section 706-662, a person who has been
convicted of a felony may be sentenced to an extended

indeterm nate term of inprisonment. \When ordering such a
sentence, the court shall inpose the maxi mum | ength of
i mpri sonment which shall be as follows:

(1) For murder in the second degree — |ife without the

(conti nued. . .)

22



*%*%* FOR PUBLICATION ***

In contrast to Hawaii’'s indeterm nate sentencing

schene, at issue in Blakely was Washington’s determ nate

sentencing structure and, particularly, the sentencing court’s

i mposition of a sentence thirty-seven nonths in excess of the
fifty-three-nonth upward Iimt of the statutorily enunerated
“standard range.” Blakely, 124 S. C. at 2537. Washington
codified a ten-year (or 120-nonth) maxi mum sentence for class B
felonies in Revised Code of Washington (RCW 8§ 9A. 20.021(1)(b).

Id. Nevertheless, the “presunptive guideline range” for a class

B felony was set between forty-nine and fifty-three nonths. 1d.
at 2535. As noted supra in Section Il11.A Blakely construed the

upward |imt of the presunptive guideline range, and not the ten-
year maxi mum sentence for a class B felony, as the “statutory
maxi mum” The Blakely nmajority explained, consistent with
Apprendi, that any fact permtting sentencing in excess of the
upward limt of the presunptive guideline range nust be found by
the trier of fact at trial beyond a reasonable doubt. 1d. at
2537. At issue in Blakely was the fact that the sentencing
court’s finding of an aggravating fact — i.e., that the

def endant had acted with deliberate cruelty — subjected the

def endant to an enhanced sentence under Washington's determ nate

10¢, . . continued)
possibility of parole;
(2) For a class A felony — indeterm nate life term of
i mprisonment;
(3) For a class B felony —- indeterm nate twenty-year term
of inmprisonment; and
(4) For a class C felony —- indeterm nate ten-year term of

i mprisonment .
The m nimum |l ength of inprisonment for [paragraphs] (2),
(3), and (4) shall be determ ned by the Hawaii paroling authority
in accordance with section 706-669

(Enphases added.)
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sent enci ng gui deline schene, notw t hstandi ng that the defendant
had not admtted the fact in a guilty plea, nor had a jury found
it at trial beyond a reasonable doubt. Therein lies the

di stinction between Hawaii’s enhanced sentencing structure, set
forth in HRS § 706-662, and Washi ngton’ s determ nate sentencing
gui deline schene: (1) In Hawai‘i, the sentencing schene is

i ndeterm nate, and there is no presunptive guideline range; and
(2) the sentencing court could not have subjected the defendant
to an extended term of inprisonnment based on the sane facts in
Bl akely without submtting those facts to the trier of fact,
because the aggravating factor of “deliberate cruelty” entail ed
an “intrinsic” fact so “inextricably enmeshed in the defendant’s
actions in conmtting the offense charged . . . that the Hawai ‘i
Constitution requires that these findings be made by the trier of
fact[.]” Kaua, 102 Hawai‘i at 11, 72 P.3d at 483 (quoting

Taf oya, 91 Hawai‘i at 271-72, 982 P.2d at 900-01).

2. The circuit court did not err by sentencing Rivera
to extended terns of inprisonnment as a persistent
and nultiple offender.

“I't is settled that an extended term sentenci ng hearing
is ‘a separate crimnal proceeding apart fromthe trial of the

under |l yi ng substantive offense,’” wherein *all relevant issues
shoul d be established by the state beyond a reasonabl e doubt.’”
Kaua, 102 Hawai‘i at 9, 72 P.3d at 481 (quoting State v. Kanme,

56 Haw. 628, 635, 548 P.2d 632, 637 (1976)).

A convi cted defendant may be subject to an extended
termof inprisonnment if “[t]he defendant is a nultiple offender
whose crimnal actions were so extensive that a sentence of

i nprisonnment for an extended termis necessary for protection of
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the public[,]” and “[t] he defendant is being sentenced for two or
more felonies. . . .” HRS 8§ 706-662(4)(a). A convicted

def endant may al so be subject to an extended term of inprisonnment
if “[t]he defendant is a persistent offender whose inprisonment
for an extended termis necessary for protection of the
public[,]” and “the defendant has previously been convicted of
two felonies commtted at different tinmes when the defendant was
ei ghteen years of age or older.” HRS 8§ 706-662(1). Thus, what
subj ected Rivera to an extended term of inprisonnment as a
mul ti pl e of fender under HRS § 706-662(4)(a) was the fact of his
current convictions of and sentencing for two or nore felonies,
the el ements of each of which the jury had found that the
prosecution had proved beyond a reasonable doubt. Simlarly,

Ri vera was subject to an extended term of inprisonment as a

persi stent of fender under HRS 8§ 706-662(1) based upon two prior
felony convictions commtted at different tinmes at the age of

ei ghteen years or older, facts extrinsic to the offenses of which
he has presently been convicted and, therefore, outside the
purview of the jury' s factfinding function.

I n Huel sman, this court set out a two-step process in
whi ch a sentencing court nust engage in order to inpose an
extended termsentence. 60 Haw. at 76, 588 P.2d at 398. The
first step requires a finding beyond a reasonabl e doubt that the
defendant is within the class of offenders to which the
particul ar subsection of HRS § 706-662 applies. [d. In the
event that the sentencing court finds that the defendant is a
persi stent of fender under subsection (1) or a nultiple offender
under subsection (4), the second step requires the sentencing

court to determ ne whether “the defendant’s commtnent for an
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extended termis necessary for protection of the public.” 1d.
In the course of the Cctober 8, 2003 sentencing
hearing, the circuit court orally ruled that Rivera was both a
persi stent and nultiple of fender whose extended term sentences
were necessary for the protection of the public, see supra
Section |, based in pertinent part on Rivera s extensive crim nal
history. The circuit court then reaffirned, in its Novenber 3,
2003 witten FOFs, COLs, and orders granting the prosecution’s
notions for extended term sentencing as a persistent and nmultiple
of fender, that Rivera’s “long termincarceration [was] necessary
for the protection of the public” due to the “quantity and
seriousness of . . . Rivera' s past convictions and the
seriousness of the instant offenses.” Accordingly, the circuit
court adhered to the mandate set forth in Huel sman that the
sentencing court “shall enter into the record all findings of
fact which are necessary to its decision.” 60 Haw. at 92, 588
P.2d at 407. Moreover, the circuit court conplied with the
Huel sman two-step process, finding that (1) Rivera was a
persistent and multiple offender and (2) that his commtnent for
an extended termwas necessary for the protection of the public.
Id. at 77, 588 P.2d at 398. W cannot say that the circuit court
acted in an “arbitrary or capricious” manner, such that it
“clearly exceeded the bounds of reason or disregarded rul es or
principles of law or practice to [Rivera s] substanti al
detrinment[.]” See Kaua, 102 Hawai‘i at 7, 479 P.3d at 479.
Thus, inasnmuch as the circuit court’s inposition of extended term
sent ences passed nuster under both the United States and Hawai ‘i
Constitutions, the circuit court did not err in granting the

prosecution’s notions for extended term sentences.
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3. Conparison of the judicial determ nation “to
protect the public” at ordinary sentenci ng and
extended term sentencing

Justice Acoba, in his dissent, contends that the
crucial factors in determ ning whether Blakely applies to HRS
8§ 706-662 in the present matter were (1) the circuit court’s
determ nation that sentencing Rivera to extended terns of
i mpri sonment was “necessary for protection of the public” and (2)
the fact that such a pronouncenent subjected Rivera to “greater
puni shment than that which could be inposed on the basis of the
guilty verdict only.” Dissenting opinion at 13.

It could be said that the anal ogue of Blakely’s
statutory “standard range” prescribed by Hawaii’s indeterm nate
sentenci ng schene for a class Cfelony is the statutory
al ternative between a sentence of probation and a five-year term
of inprisonment, pursuant to HRS 88 706-605 (1993 & Supp. 2003)1*

n HRS § 706-605 provides in relevant part:

Authorized disposition of convicted defendants. (1) Except
as provided in parts Il and IV of this chapter or in section
706- 647 and subsections (2) and (6) of this section and subject to
the applicable provisions of this Code, the court may sentence a
convicted defendant to one or nore of the followi ng dispositions:

(a) To be placed on probation as authorized by part Il of
this chapter;

(b) To pay a fine as authorized by part Il and section
706-624 of this chapter

(c) To be inprisoned for a termas authorized by part |V
of this chapter;

(d) To make restitution in an anount the defendant can

afford to pay; provided that the court may order any
restitution to be paid to victinms pursuant to section
706-646 or to the crime victim conpensation specia
fund in the event that the victimhas been given an
award for conpensation under chapter 351 and, if the
court orders, in addition to restitution, payment of
fine in accordance with paragraph (b), the payment of
restitution and a conpensation fee shall have priority
over the payment of the fine; payment of restitution
shall have priority over payment of a conpensation
fee; or

(continued...)
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and 706- 660, see supra note 9. As noted supra in Section
I[11.A 1, the conmmentary to HRS 8§ 706-660 explains that “[t] he
court’s discretionis limted to choosing between inprisonnent
and ot her nodes of sentencing” and, “[h]aving decided on
i nprisonnment, the court must then inpose the maxi numterm
authorized.” See Kido, 3 Haw. App. at 525, 654 P.2d at 1358.
Thus, had the circuit court inmposed upon Rivera a
sentence falling within the “standard range” for a class C fel ony
in Counts | and Il, it would have chosen either probation or a
five-year termof inprisonnent, pursuant to HRS 8§ 706-660. For
mandat ory gui dance in determ ning whether to i npose a sentence of
probation or inprisonnment, the circuit court would then have
| ooked to the “traditional” factors considered in inposing a

sentence, pursuant to HRS 8§ 706-606, see supra note 8.

As a general matter, when exercising its broad discretion to
i mpose any particular sentence so as to fit the puni shnment
to the offense as well as to the needs of the individua

def endant and the community, the sentencing court bec[omes]
obligated to consider the HRS § 706-606 “factors” as part of
its decision making process.

. . . HRS 8§ 706-606(2) [(1993)] mandates consi deration
of the four classic penal objectives — retribution/just
puni shment, deterrence, incapacitation, and
rehabilitation[.]

3¢, .. continued)

(e) To perform services for the community under the
supervi sion of a governnmental agency or benevol ent or
charitabl e organization or other comunity service
group or appropriate supervisor; provided that the
convicted person who performs such services shall not
be deemed to be an enpl oyee of the governmental agency
or assigned work site for any purpose. All persons
sentenced to perform community service shall be
screened and assessed for appropriate placement by a
government al agency coordi nating public service work
pl acement as a condition of sentence

(2) The court shall not sentence a defendant to probation

and i mpri sonment except as authorized by part Il of this chapter

(Emphases added) .
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Gayl ord, 78 Hawai‘i at 149-50, 890 P.2d at 1189-90 (footnotes and
citations omtted). Specifically, HRS 8 706-606(2)(c) provides
that the sentencing court shall consider the need for the
sentence inposed to “protect the public fromfurther crimes of

the defendant[.]”

HRS § 706-606(2)(c) reflects the penal objective of
“incapacitation.”

I ncapacitation is the idea of sinmple
restraint: rendering the convicted offender
incapable, for a period of time, of offending
again. MWhereas rehabilitation involves changing
the person’s habits or attitudes so he or she
becomes less crimnally inclined, incapacitation
presupposes no such change. I nstead, obstacles
are interposed to inpede the person’s carrying
out whatever crimnal inclinations he or she may
have. Usual ly, the obstacle is the walls of a
prison, but other incapacitative techniques are
possi ble — such as exile or house arrest.

[A. von Hirsch and A. Ashworth,] Principled Sentencing at
101 [(1992)]. For the | atest and probably most definitive
empirical study of the relationship between incapacitation
and crime reduction, see F. Zinring and G Hawkins,

I ncapacitation (1995).

Gaylord, 78 Hawai‘i at 148 n.35, 890 P.2d at 1188 n. 35.

Therefore, as this court explained in Gaylord, sentencing courts
are required to consider the four classic penal objectives
enbedded in HRS § 706-606(2) when inposing any sentence, whether
for ordinary or extended terns. Mst relevant to our present

anal ysis, sentencing courts nust evaluate the “need for the

sentence inposed . . . [t]o protect the public fromfurther
crinmes of the defendant[.]” HRS § 706-606(2)(c) (enphasis

added). Consequently, in the case of sentencing a defendant to
our statutory schenme’s “standard range” for a class C felony, the
jury’s verdict alone authorizes a sentence of either probation or

a five-year indeterm nate maxi mumterm of inprisonnent under HRS
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§ 706-660, and that authorization by the jury's verdict includes
the requirenment that the sentencing court consider all the
factors set forth in HRS § 706- 606 when determ ning the
particul ar sentence to be inposed.

In the present matter, the circuit court was required
first to consider the factors set forth in HRS § 706-606 in
i nposing a sentence; in doing so, the circuit court obviously
determ ned that the indeterm nate maxi nrumterm of inprisonnent
for each of Rivera's class C felonies, rather than probation, was
t he appropriate sentence. See supra Section |I. Furthernore, the
circuit court expressly noted inits witten FOFs, COLs, and
orders granting the prosecution’ s notions for extended termns of
i mprisonnment as a persistent and nmultiple offender that it had
consi dered the sentencing factors enunerated in HRS § 706-606 and
had deternm ned that extended term sentences were appropriate in
order “to protect the public fromfurther crinmes” commtted by
Rivera. 1d. Thus, the circuit court determ ned under HRS § 706-
606 that the classic penal objective of “incapacitation” took
primacy in the sentencing of Rivera in order to acconplish the
goal of rendering himincapable of offending again for the
i ndeterm nate maxi num period of tinme. As the circuit court
denonstrated in its findings, such an analysis under HRS § 706-
606 was the basis for its determ nation that prison for an
I ndeterm nate maxi numterm rather than probation, was the

appropriate sentence for R vera.
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Adm ttedly, a sentencing court’s inposition of an
extended term sentence requires the determnation that it is
“necessary for protection of the public.” HRS § 706-662.
Nevert hel ess, such a determnation is effectively the same one
that the sentencing court has nade upon concluding that a
def endant shoul d be sentenced to an indeterm nate maxi mum term of
i mprisonnment rather than probation under “ordinary” sentencing
principles. The factor that justifies the enhancenent of the
sentence to extended prison terns, therefore, is the fact of
prior or nultiple felony convictions. See Al nendarez-Torres v.
United States, 523 U. S. 224, 243 (1998) (noting that “recidivism

is atraditional, if not the nost traditional, basis for a
sentencing court’s increasing an offender’s sentence”). Thus,
t he sentencing judge acquires the authority to i npose an extended
term sentence under HRS 8 706-662(1) only upon finding the
Appr endi - approved “additional fact” of a prior conviction.
Mor eover, HRS 88 706-662(1) and 706-662(4) expressly mandate that
the sentencing court “shall not nake such a finding” that an
extended term sentence is “necessary for protection of the
public” unless the defendant has prior or nultiple felony
convictions. Hence, the “necessary for protection of the public”
determ nation alone is insufficient to subject a defendant to
extended terns of inprisonnment. |In contrast, the sentencing
court’s finding in Blakely that the defendant acted with
deli berate cruelty, was the sole aggravating factor that extended
the defendant’s sentence to ninety nonths fromthe fifty-three-
nmont h statutory maxi num of the standard range.

To recapitulate, inasnuch as both HRS 88 706-606 and

706- 662 require the determ nati on of whether the sentence inposed
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is needed to protect the public, the sole determ ning factor
remai ni ng that increases the penalty under Hawaii’s extended term
sentencing in HRS § 706-662(1) is the fact of a prior conviction,
a fact that the Suprene Court expressly authorized the sentencing
court to find in Apprendi and again in Blakely. Simlarly, the
sole factor, beyond those already enunerated in HRS § 706-606 and
al ready consi dered by the sentencing court, which extends an
indetermi nate prison termpursuant to HRS § 706-662(4)(a), is the
fact that a defendant is a nultiple offender. The multiple

of fender determ nation, pursuant to HRS § 706-662(4)(a), mrrors
the prior conviction exception in Apprendi because the defendant
has either already pleaded guilty, and thereby admtted guilt, or
the trier of fact has found beyond a reasonabl e doubt that the
def endant has committed two or nore felonies for which he is

currently being sentenced. See Apprendi, 530 U S. at 488

(reasoning that both the “certainty that procedural safeguards
attached to any ‘fact’ of prior conviction, and the reality that
[the defendant] did not challenge . . . that ‘fact[,]’
mtigated the due process and Sixth Amendnment concerns ot herw se
inplicated in allowing a judge to determne a ‘fact’ increasing
puni shrent beyond t he maxi mum of the statutory range”).

To underscore our point, we note that, within the range
of discretion that the Hawai ‘i Penal Code affords courts in
i mposi ng sentences, HRS § 706-668.5 (1993)' authori zes

12 HRS § 706-668.5 provides:

Multiple sentence of imprisonment. (1) If multiple terns of
i mprisonment are inposed on a defendant at the same time, or if a
term of inmprisonment is inposed on a defendant who is already
subject to an unexpired term of inprisonment, the ternms may run
concurrently or consecutively. Mul tiple terms of imprisonment
(continued. . .)
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sentencing courts to i npose sentences consecutively under certain
ci rcunst ances.

HRS § 706-668.5 (1993) permts consecutive sentencing
if multiple terms of imprisonment are inmposed on a crim nal
defendant at the sanme tine. The |egislative purpose of the
statute is to give the sentencing court discretion to
sentence a defendant to a term of inprisonment to run either
concurrently or consecutively. Di scretionary use of
consecutive sentences is properly inmposed in order to deter
future crimnal behavior of the defendant, to insure public
safety, and to assure just punishment for the crinmes
comm tted. Absent clear evidence to the contrary, it is
presumed that a sentencing court will have considered al
factors before imposing concurrent or consecutive ternms of
i mpri sonment under HRS § 706-606 (1993).

State v. Tauilili, 96 Hawai‘ 195, 199-200, 29 P.3d 914, 918-19

(2001) (footnotes and citations omtted).

In the present matter, the circuit court had the
di scretion under HRS § 706-668.5 to sentence Rivera to serve two
consecutive five-year indeterm nate maxi rumterns of inprisonment
for his convictions of class C felonies in Counts | and |
because “nultiple ternms of inprisonment [were] inposed on [him
at the same tine[.]” Again, the circuit court would have been
required to consider the factors set forth in HRS § 706-606 --
including the need to “protect the public” contained in HRS
8§ 706-606(2)(c) -- when determ ning whether to i npose consecutive

or concurrent ternms of inprisonnment.

[Bl]y the plain | anguage of HRS § 706-668.5(2) —- although
subj ect, pursuant to HRS § 706-668.5(1), to presunptively
concurrent sentencing in connection with nmultiple prison
terms “inmposed at the same time” --, the sentencing court
[is] obligated to “consider the factors set forth in [HRS §]

12, .. continued)
i mposed at the same time run concurrently unless the court orders
or the statute mandates that the terms run consecutively.
Mul tiple terns of imprisonment imposed at different tinmes run
consecutively unless the court orders that the terms run
concurrently.

(2) The court, in determ ning whether the terms inposed are
to be ordered to run concurrently or consecutively, shall consider
the factors set forth in section 706-606.
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706- 606" when determ ni ng whether multiple indeterm nate
prison terms were to run concurrently or consecutively.

[T]he fact that HRS § 706-606 is incorporated by
reference into HRS 8 706-668.5 has profound significance
Bearing in mnd that all indeterm nate (including
consecutive) prison terns are inherently incapacitative, the
| egi sl ati ve sentencing phil osophy permeating HRS ch. 706 in
general and HRS § 706-606 in particular dictates that
di scretionary consecutive prison sentences, pursuant to HRS
§ 706-668.5, may properly be inposed only if the pena
obj ectives sought to be achieved include retribution (i.e.,
“just deserts”) and deterrence.

Gaylord, 78 Hawai‘i at 150, 890 P.2d at 1190 (footnotes omtted).
Had the circuit court sentenced R vera to consecutive terns of
inprisonnment in Counts | and Il, the effect woul d have been a
ten-year indeterm nate maxi mumterm of inprisonnent, a term equal

to the two concurrent ten-year extended terns of inprisonnment

that the circuit court actually inposed in this case. See supra

Section I. It defies logic that the circuit court could,
consistent with Blakely, legitimately inpose the same ten-year

sentence, conprised of two consecutive five-year indeterm nate
maxi mum terns, under ordinary sentencing principles, but run

af oul of Blakely by inposing concurrent ten-year extended terns
of inprisonment based on the finding of prior or multiple
concurrent convictions.

B. The Crcuit Court Properly Sentenced Rivera As A Repeat
O f ender.

Ri vera argues that the circuit court erred in

sentencing himas a repeat offender, pursuant to HRS § 706-606. 5,
see supra note 6, for his conviction in Count |1, unlawful use of
drug paraphernalia, in violation of HRS § 329-43.5(a), inasnuch
as unlawful use of drug paraphernalia is not a class C fel ony
enuner at ed under HRS 8§ 706-606.5 and therefore cannot trigger the

operation of the statute. On that basis, Ri vera contends that
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his sentence nust be vacated and remanded for further
proceedi ngs. W di sagree.

The prosecution noved in the present matter for Rivera
to be sentenced as a repeat offender, under HRS § 706-
606.5(1)(b)(iv), to a mandatory mninmumterm of inprisonnment of
three years and four nonths based upon his conviction of the
of fense charged in Count |, pronoting a dangerous drug in the
third degree, “an enunerated class C fel ony under HRS § 706-
606.5(1)[.]” It was Rivera s conviction of pronoting a dangerous
drug in the third degree that triggered his eligibility for
sentencing as a repeat offender under HRS § 706-606.5(1).

HRS § 706-606.5 provides in relevant part that "any
person convicted of . . . any of the following class C felonies,”
including HRS § “712-1243[,] relating to pronoting a dangerous
drug in the third degree[,] . . . shall be sentenced to a
mandat ory m ni mum peri od of inprisonnment w thout possibility of
parol e during such period . . . .” (Enphasis added.) 1In its
order granting the prosecution’s notion for repeat offender
sentencing, the circuit court found that Rivera was a repeat
of fender based upon his prior convictions in Crimnal Nos. 95-
2564 and 96- 1456, both involving the offense of pronoting a
dangerous drug in the second degree, in violation of HRS § 712-
1242, a class B felony. Thus, Rivera' s nmandatory m ni nmum
sentence under HRS § 706-660.5(1)(b)(iv) for two prior felony
convictions, “[w here the instant conviction is for a class C
fel ony of fense enunerated above[, is] three years, four nonths.”
The circuit court therefore ordered that R vera be sentenced to
“a mandatory mninmumtermof inprisonment of three (3) years and

four (4) nonths without the possibility of parole.”

35



*%*%* FOR PUBLICATION ***

Ri vera presumably grounds his assertion that the
circuit court sentenced himas a repeat offender based upon his
conviction of the offense charged in Count |1, unlawful use of
drug paraphernalia, on the circuit court’s oral ruling, which
granted the prosecution’s notion for sentencing of a repeat
of fender. At the hearing on the prosecution’s notion, the
circuit court granted the prosecution s notions for extended
terms of inprisonnent and stated that “in Count 1, |1'Il sentence
you to 10 years; in Count 2, 10 years; in Count 3, 30 days. 1In
Counts 1 and 2, nandatory m ni num sentence of three years and
four nonths.” (Enphasis added). However, in its Cctober 13,
2003 written order granting the prosecution’s notion for repeat
of fender sentencing, the circuit court did not specify the count
to which the mandatory mnimumterm of inprisonnment appli ed.

Ri vera correctly notes that the of fense of unlawful use of drug
par aphernalia is not anong those class C felonies enunerated in
HRS § 706-606.5(1), the conviction of which would possibly
subject himto repeat offender sentencing. See HRS § 706-
606.5(1), supra note 6. Nevertheless, assum ng argquendo that the
circuit court orally erred in sentencing Rivera as a repeat

of fender in connection with Count Il, in addition to its oral

i nposition of a repeat offender sentence in connection wth Count
|, any error was harnl ess.

As a prelimnary nmatter, we note that Rivera is
judicially estopped fromchall enging his sentence as a repeat

of f ender .

Pursuant to the doctrine of judicial estoppel,
[a] party will not be permtted to maintain
inconsi stent positions or to take a position in
regard to a matter which is directly contrary
to, or inconsistent with, one previously assumed
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by him at | east where he had, or was chargeable
with, full know edge of the facts, and anot her
will be prejudiced by his action

Roxas v. Marcos, 89 Hawai‘i 91, 124, 969 P.2d 1209, 1242 (1998)
(citation omtted). At the Cctober 8, 2003 hearing on the

prosecution’s notions for extended term sentencing, R vera

expressly conceded that “the repeat offender statute applies here

and that this [c]lourt has an obligation to i npose a mandatory

mnimunf.]” (Enphasis added). Moreover, Rivera filed a notion
for reconsideration of his sentence on January 6, 2004, which

stated in relevant part:

2. The defendant appeared before this [c]ourt on
Oct ober 8, 2003 for sentencing in the above-entitled case
At that time, this [c]ourt imposed the followi ng sentence
upon the defendant:

In Count one - 10 years (as a persistent and nmultiple
of fender) concurrent, with a mandatory m ni mum sentence of
three yvears and four nonths.

In Count two - 10 years (as a persistent and nmultiple
of fender) concurrent.

In Count three - 30 days with credit for tinme served.

(Enphases added). That being so, Rivera cannot conply with
Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e 28(b)(4) (2004),
whi ch requires that he show “where in the record the all eged
error was objected to or the manner in which the alleged error
was brought to the attention of the court[.]” R vera cannot now
“take a position in regard to [his sentence as a repeat offender
that] is directly contrary to” what he asserted at sentencing,
nor may he raise as error a point on appeal to which he did not
object at sentencing. Roxas, 89 Hawai‘i at 124, 969 P.2d at

1242; HRAP Rule 28(b)(4). For reasons that we discuss infra, we
decline to recognize plain error, inasnmuch as any error conmtted
by the circuit court in orally sentencing Rivera did not affect
his “substantial rights.” Hauge, 103 Hawai‘i at 48, 79 P.3d at
141.
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Even if the circuit court’s oral grant of the
prosecution’s notion for repeat offender sentencing m sstated

that Rivera’ s mandatory m ni mum prison termapplied to both

Counts | and Il, “[e]rror is not to be viewed in isolation [or]
considered purely in the abstract.” Aplaca, 96 Hawai‘i at 25, 25
P.3d at 800 (citations onmtted). “Consistent with the harml ess

error doctrine, we have frequently stated that error ‘nust be
examned in light of the entire proceedi ngs and given the effect

to which the whole record shows it is entitled.”” 1|d.

The fact that the error, in this case, inplicates [Rivera]'s
sentence and not his conviction does not render the harm ess
error doctrine inapplicable. To the contrary, HRS § 641-16
(1993) expressly states that “[n]o order, judgment, or
sentence shall be reversed or nodified unless the court is
of the opinion that error was comm tted which injuriously
affected the substantial rights of the appellant.”

(Emphasi s added) . In addition, [Hawai ‘i Rules of Pena
Procedure (HRPP)] Rule 52, which provides that “[a]lny error
defect, irregularity[,] or variance which does not affect
substantial rights shall be disregarded[,]” is applicable to
all penal proceedings, including sentencing. (Enphasis
added.) See HRPP Rule 54(a) (2000) (“These rules shal

apply to all penal proceedings in all courts of the State of

Hawai ‘i except as provided in subsection (b) of this
rule.”). Moreover, the United States Supreme Court has
stated that mpst constitutional errors, including those at
sentencing, can be harm ess. See, e.qg., Arizona v.
Ful m nante, 499 U.S. 279, 306, 111 S.Ct. 1246, 113 L. Ed.2d
302 (1991).

Id. (brackets in original).

In its Cctober 13, 2003 witten order granting the
prosecution’s notion for repeat offender sentencing, the circuit
court inposed only one mandatory minimum prison term of three
years and four nonths. In addition, the circuit court inposed
extended term sentences of ten years in Counts | and Il to run

concurrently. Accordingly, any error that the circuit court

commtted by orally stating that the mandatory m ni mumterm of

i nprisonnment applied both to Counts | and Il was harnl ess,
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because Rivera is, in fact, serving only one mandatory m ni mum
termof inprisonnment of three years and four nonths. Moreover,
by his own express adm ssion, Rivera clearly understood that the
circuit court (1) had “an obligation to i npose a nmandatory

m ni munt term of inprisonnment under HRS § 706-606.5 as a result
of his conviction of pronoting a dangerous drug, as charged in
Count |, and (2) had in fact inposed that very mandatory m ni num
in connection with Count I. As such, we hold (1) that there is
no reasonabl e possibility that the circuit court’s oral slip of

t he tongue contributed to Rivera s sentence and (2) that any

resulting error was harmnl ess beyond a reasonabl e doubt.

V. CONCLUSI ON
Based on the foregoing analysis, we affirmthe circuit
court’s judgnent of conviction, extended term sentences, and

repeat of fender sentence.
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