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NO. 26281

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

WANDA SHELTON, Appel | ant - Appel | ee,
Vs.
KAl SER FOUNDATI ON HEALTH PLAN, I NC.,* Appel | ee- Appel | ant,
and

J. P. SCHM DT, | NSURANCE COW SSI ONER, DEPARTMENT OF COMVERCE
AND CONSUMER AFFAI RS, STATE OF HAWAI ‘I, Appel | ee- Appel | ee.

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO 03-1-1234)

SUMVARY DI SPCSI TI ON ORDER
(By: Moon, C. J., Levinson, Nakayama, Acoba, and Duffy JJ.)

Appel | ee- appel | ant Kai ser Foundation Health Plan, Inc.
(Kai ser) appeals fromthe first circuit court’s Novenber 26, 2003
final judgnent.? As points of error, Kaiser contends that the
circuit court erred when it: (1) reversed the May 16, 2003 order
of the Insurance Comm ssioner (Comm ssioner); (2) concluded that
HRS 8§ 431: 10A-116.5 (Supp. 2003) required Kaiser to provide
coverage for in vitro fertilization (IVF) procedures; and
(3) declined to rule on whether |anguage in Hawai ‘i Revi sed

Statutes (HRS) 8§ 431:10A-116.5 limted beneficiaries to one |IVF

! The caption, throughout both the Suprenme Court Record and the Record
on Appeal, reads “Shelton v. Kaiser Permanente.” However, the appell ee-
appel l ant’ s actual nanme appears to be Kai ser Foundation Health Plan, Inc. See
Record on Appeal at 25.

2 The Honorabl e Eden Elizabeth Hifo presided over this matter.
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procedure in the beneficiary’'s lifetime or whether the |anguage
limted beneficiaries to one |IVF procedure per plan.

Upon carefully reviewing the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advocated and the issues raised, we vacate the
circuit court’s judgnment and the |Insurance Conm ssioner’s order.

In Hawaii Mynt. Alliance Ass’'n v. Ins. Conmmir, No. 24801

(Nov. 18, 2004), we held that the Enpl oyee Retirenent |ncone
Security Act of 1974 (ERI SA) preenpts Hawaii’s external review
| aw, Hawai ‘i Revised Statutes (HRS) 8 432E-6 (Supp. 2000);
therefore, HRS 8 432E-6 does not apply to ERI SA-covered pl ans.
Because Shelton’s plan is an ERI SA-covered plan, the Conm ssioner
| acked jurisdiction to consider Shelton’s external review and the
circuit court |acked jurisdiction to consider Shelton’s appeal
fromthe Conm ssioner’s order. Therefore,
| T 1S HEREBY ORDERED that the circuit court’s
Novenber 26, 2003 final judgnment and the Conm ssioner’s May 16,
2003 order are vacated.
DATED: Honol ul u, Hawai ‘i, January 10, 2005.
On the briefs:
El | en Godbey Carson and
D anne W nter Brookins
(of Alston Hunt Floyd &
Ing) for appell ee-appell ant

Kai ser Foundati on
Heal th Pl an, |nc.
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Arl een D. Jouxson and
Rafael G Del Castillo
(of Jouxson-Meyers &
Del Castillo) for

appel | ant - appel | ee
Wanda Shel t on

David A Wbber and

Deborah Day Enerson,

Deputy Attorneys Ceneral,

for appel | ee-appel | ee

J.P. Schm dt, Insurance

Comm ssi oner, Departnent of
Commerce and Consuner Affairs,
State of Hawai ‘i
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