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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000—

I N THE | NTEREST OF JANE DCE

Born on August 18, 1992, M nor

NO 26668
MOTI ON TO DI SM SS FOR LACK OF APPELLATE JURI SDI CTI ON
(FC-S NO. 02- 08565)
NOVEMBER 5, 2004

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.;

W TH ACOBA, J., CONCURRI NG SEPARATELY
PER CURI AM Mot her-appel l ant (Mdther) is appealing fromthe
orders of the famly court of the first circuit denying her
notion for reconsideration and awardi ng per manent custody of Jane
Doe to the appellee, Departnent of Human Services (DHS). The DHS
nmoves to dismss the appeal for |lack of appellate jurisdiction
contending Mother failed to file a tinmely notion for
reconsi deration as required by Hawaii Revised Statutes (HRS)
§ 571-54 (1993). The Guardian Ad Litemjoins in the notion.

Mot her, citing our recent opinion, In re John Doe (DOB 04/02/87),

104 Hawai ‘i 403, 91 P.3d 485 (2004), contends that this court has
the discretion to decide this case on the nerits despite the

untineliness of Mbther’s notion for reconsiderati on.
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For the reasons set forth below, we grant the DHS s notion
to dismss.

. BACKGROUND

Thi s appeal involves a proceedi ng pursuant to HRS
chapter 587. On May 11, 2004, the family court issued an order
awar di ng pernmanent custody to the DHS. On June 16, 2004, nore
than twenty days after issuance of the May 11, 2004 order, Mother
filed a notion for reconsideration. After the famly court
denied the notion for reconsideration, Mther filed a notice of
appeal .

The DHS now noves to dism ss the appeal for |ack of
jurisdiction due to Mother's failure to file a tinmely notion for
reconsi derati on.

1. DI SCUSSI ON

HRS § 571-54 provides in relevant part as foll ows:

An interested party aggrieved by any order or decree of the court
may appeal to the supreme court for review of questions of |aw and fact
upon the same terns and conditions as in other cases in the circuit
court and review shall be governed by chapter 602, as hereinafter
provi ded.

An order or decree entered in a proceeding based upon section 571-
11(1), (2), (6), or (9) shall be subject to appeal to the supreme court
as follows:

Wthin twenty days fromthe date of the entry of any such order or
decree, any party directly affected thereby may file a motion for
reconsi deration of the facts involved. The motion and any supporting
affidavit shall set forth the grounds on which a reconsideration is
requested and shall be sworn to by the movant or the novant’s
representative. The judge shall hold a hearing on the notion and the
judge’s disposition of the case thereafter, and any decision, judgnent,
order, or decree affecting the child and entered as a result of the
hearing on the motion shall be set forth in writing and signed by the
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judge. Any party deem ng oneself aggrieved by any such findings,
judgment, order or decree shall have the right to appeal therefromto
the supreme court upon the sane terms as all other cases in the circuit
court and review shall be governed by chapter 602

Thi s appeal involves a proceedi ng based upon HRS
8§ 571-11(9).' Consequently, pursuant to the plain |anguage of
HRS § 571-54, the right to appeal in this case is conditioned
upon the filing of a notion for reconsideration within twenty
days fromthe entry of the disputed order. 1n re Doe, 3 Haw.
App. 391, 394, 651 P.2d 492, 494 (1982). Absent conpliance with

the statutory requirenent, the matter is not appeal able and the

! HRs § 571-11 (1993) governs the jurisdiction of the famly court and

provides in relevant part:

§571-11 Jurisdiction; children. Except as otherwi se provided in this
chapter, the court shall have exclusive original jurisdiction in proceedings:

(1) Concerni ng any person who is alleged to have commtted an act
prior to achieving eighteen years of age which would constitute a
violation or attenpted violation of any federal, state, or |oca
I aw or munici pal ordi nance. Regardl ess of where the violation
occurred, jurisdiction may be taken by the court of the circuit
where the person resides, is living, or is found, or in which the
offense is alleged to have occurred.

(2) Concerning any child living or found within the circuit:

(A Who is neglected as to or deprived of educational service
because of the failure of any person or agency to exercise
t hat degree of care for which it is legally responsible.

(B) Who is beyond the control of the child s parent or other
cust odi an or whose behavior is injurious to the child s own
or others’ welfare’

(O Who is neither attending school nor receiving educationa
services required by | aw whether through the child s own
m sbehavi or or nonattendance or otherw se; or

(D) Who is in violation of curfew.

(6) For judicial consent to the marriage, enmploynment, or enlistment of
a child, where such consent is required by |aw.

(9) For the protection of any child under chapter 587.
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appel l ate court lacks jurisdiction. 1d. See also In the

Interest of Doe Children, 94 Hawai ‘i 485, 486, 17 P.3d 217, 218

(2001) (citing In re Doe, 3 Haw. App, at 394, 651 P.2d at 494))
(a notion for reconsideration filed within twenty days after
entry of the order awardi ng permanent custody is a prerequisite

for an appeal governed by HRS 8§ 571-54); In the Interest of Doe

(DOB 02/ 27/97), 77 Hawai ‘i 109, 883 P.2d 30 (1994) (a tinely

notion for reconsideration is a prerequisite to an appeal
pursuant to HRS 8 571-54 in chapter 587 cases). The purpose of
the notion for reconsideration is to allow the court and the
parties to nmake a conplete record of the proceedings and to set
forth in witing the findings and disposition of the famly court
for appeal purposes. 1d.

In the instant case, Mother filed the notion for
reconsi deration nore than twenty days after entry of the disputed
order. Thus, she did not conply with the statutory requirenents
of HRS 8§ 571-54 and this court lacks jurisdiction. Mother
acknow edges the notion for reconsideration was untinely, but

citing In re John Doe (DOB 04/02/87), 104 Hawai ‘i 403, 91 P.3d 485

(2004), she contends that the court should exercise its
di scretion and accept jurisdiction.

In In re John Doe, the State appeal ed froman order

granting a notion to suppress evidence in a case brought pursuant

to HRS § 571-11(1) without filing a notion for reconsideration.
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Despite the failure of the State to file a notion for

reconsi deration, we concluded we had jurisdiction to decide the
nerits of the appeal under HRS 8§ 571-54 because the record was
conpl ete and none of the parties challenged jurisdiction on

appeal. 1n re John Doe, 104 Hawai ‘i at 407, 91 P.3d at 488.

Nevert hel ess, upon further consideration of this issue, we
recogni ze that statutory jurisdictional requirenents cannot be
di sregarded. An appellant’s failure to file a tinely notion for
reconsi deration in the specific proceedings enunerated in HRS

8§ 571-54 is a jurisdictional defect with respect to the subject
matter that can neither be waived by the parties nor disregarded
by the court in the exercise of judicial discretion. Cf Enos v.

Paci fic Transfer & \Warehouse, 80 Hawai ‘i 345, 349, 910 P.2d 116,

120 (1996) (quoting Bacon v. Karlin, 60 Haw. 648, 650, 727 P.2d

1127, 1129 (1986)) (an appellant’s failure to file a tinely
notice of appeal is a jurisdictional defect that can neither be
wai ved by the parties nor disregarded by the court in the
exercise of judicial discretion). Consequently, we overrule the

jurisdictional holding of In re John Doe, reaffirmthat a tinely

notion for reconsideration is a prerequisite to an appeal from
orders entered in the proceedings enunerated in HRS 8§ 571-54, and
hol d that, absent conpliance with the statute, we | ack appellate

jurisdiction, and the appeal nust be di sm ssed.
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11, CONCLUSI ON

Based upon the foregoing, the DHS s notion to dismss

Mot her’ s appeal is granted.

Arl ene A. Harada- Br own,
Deputy Attorney Ceneral,
for appel | ee Depart nent
of Human Servi ces on

t he notion

Dean T. Nagam ne

for appellee

joinder in the notion
Thomas A K. Haia

for not her-appel | ant
i n opposition

CONCURRI NG OPI NI ON BY ACOBA, J.
| concur but with the reservation that untinely notions
for reconsideration and appeals fromthe famly court by juvenile

“law vi ol ators” may not be governed by this decision.
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