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Def endant - Appel | ant Dennis K. Ferm (Defendant) appeal s
the May 12, 1998 judgnent of the District Court of the First
Circuit, in which the court convicted himof driving under the
i nfluence of intoxicating liquor (DU ), in violation of Hawai i

Revi sed Statutes (HRS) 8 291-4(a)(1),¥ and sentenced himto (1)

y Hawai i Revised Statutes §291-4(a)(1) (Supp. 1998) provides:

(a) A person commts the offense of driving
under the influence of intoxicating |iquor if:

(1) The person operates or assunmes actua
physi cal control of the operation of any
vehicle while under the influence of
intoxicating liquor, meaning that the
person concerned is under the influence of
intoxicating liquor in an amunt
sufficient to impair the person's normal
mental faculties or ability to care for
(continued. ..



fourteen hours of al cohol abuse counseling, (2) suspension of his
driver's license for ninety days, with the first thirty days
absol ute and the next sixty days on conditional permt to drive
to and fromwork or any counseling, and (3) a $150 fine and $107
in fees. The court stayed his sentence pendi ng appeal.

For the follow ng reasons, we affirm

I. Background.

On February 25, 1998, at approximtely 5:28 p.m,

Def endant was driving on Auahi Street in Honolulu when his
vehicle hit a parked pickup truck, causing it to collide with
anot her parked vehicl e.

Rodney Kahal epuna ( Kahal epuna), a security guard at the
near by Ward Warehouse, rushed to the scene after hearing a | oud,
crashing noi se. Kahal epuna saw Def endant attenpting to get out
of the driver’s seat. He appeared to be disoriented and in
shock. When questioned by Kahal epuna, Defendant answered that he
was all right, but that he needed to use the restroom

Kahal epuna escorted Defendant to a nearby restroom On
t he way, Kahal epuna placed his hand on Defendant’s back three
different tinmes to stabilize him because he felt that Defendant
was going to collapse. As they were returning to the accident
scene fromthe restroom Defendant wondered al oud, "How the fuck
did I do this?"

Kahal epuna was not sure whet her Defendant was under

Y(...continued)
onesel f and guard agai nst casualty[.]

-2



t he i nfluence of alcohol. He did not smell alcohol on
Def endant’ s breat h.

Honol ul u Police Departnent (HPD) O ficer G Jhun
(Officer Jhun) arrived at the accident scene at approximtely
5:30 p.m Defendant told Oficer Jhun that he was the driver of
t he Lexus involved in the accident and that his back was sore,
but that he was all right. Oficer Jhun noticed that Defendant’s
eyes were glassy and that his breath snelled of an
"al coholic-like beverage."

HPD O ficer Candace Yoshimura (O ficer Yoshinura)
arrived at the scene at approximately 5:31 p.m Defendant told
O ficer Yoshinura that he was not hurt and did not need nedi cal
attention. Oficer Yoshinura observed, however, that Defendant
was holding onto his left, |ower back area. Oficer Yoshinmura
al so noticed that Defendant’s pants appeared wet in the groin
ar ea.

O ficer Yoshinura noted Defendant’s denmeanor in her
report:

Wil e speaking with the driver, | detected a

strong odor resenbling that of an al coholic

i ke beverage com ng fromhis breath and

person. His speech was slurred and he was

unabl e to conplete a sentence w t hout

st oppi ng and studdering (sic). He was

unsteady on his feet, swaying side to side.

He had to | ean using his body and hands on

t he surrounding vehicles on several
occassions (sic) for bal ance.

VWhen O ficer Yoshi nura asked Def endant how t he acci dent
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happened, he replied, "I was reaching for sonething and that’s
all I remenber.”

O ficer Yoshinura asked Defendant to renove his
sungl asses so she could see if he was conplying with his
corrective lenses license restriction. She noticed that "the
blue part of his eyes began to bounce fromside to side.”

Because of the snell of alcohol on his breath and the
circunstances of the accident, Oficer Yoshinura asked Defendant
to submt to a field sobriety test. Defendant refused, stating,
"I’'mnot going to take a field test."

Tyl er Teruya (Teruya), a paramedic with the Gty and
County of Honolulu, arrived at the scene at approximtely 5:34
p.m He exam ned Defendant and did not find any visible
injuries. He noticed that:

[ Def endant] was at times staggering, and had

to lean on certain objects, on the car. He

just seened a little bit discoordinated --

uncoordi nated at tines.

He needed assi stance with noving about,

but he did follow sinple conmands, . . . but

on occasion, he’'d | ean on sonethlng - I

guess he was dizzy or sonething, but he never

conpl ai ned of anyt hing.

Teruya did not think Defendant’s condition was caused
by trauma, because Defendant "[had no] lasting injuries after the
accident. [Defendant] was conpetent. He was answering questions
appropriately. There was an al coholic odor to his breath. He

did admt to drinking alcohol at the tine."

Teruya noticed Defendant’s incontinence. Teruya
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t hought it indicated that Defendant was either under the

i nfluence of drugs or alcohol, or had | ost consci ousness. Teruya
did not notice slurred speech or any indication of horizontal
gaze nystagnus. %

HPD OFficers W Lu (Oficer Lu) and Dona Cervantes-
White (O ficer Cervantes) arrived together at the scene of the
accident at approximtely 5:36 p. m

O ficer Lu detected a noderately strong odor of an
al cohol i ¢ beverage on Defendant’s breath.

O ficer Cervantes noticed that Defendant had bl oodshot
eyes and the snell of alcohol on him Defendant admtted to her
that he had been drinking. Defendant’s speech was slurred and
slow, but he told her that he did not have a speech inpedi nent.

O ficer Cervantes observed that Defendant was unsteady
on his feet, had to |l ean on his vehicle several tines and coul d
not stand up on his own. Wile Oficer Cervantes was checking
Def endant for facial injuries, she noticed Defendant’s eyes
“bouncing” fromside to side.

At trial, Oficer Cervantes explained why she asked
Def endant to submt to a field sobriety test:

Q [ PROSECUTOR]: Wiy woul d you ask him

to submt to the field sobriety test if you
may have thought he had a head injury?

You said the two reasons were either
because he had a hi gh al cohol content, or he

2 Nystagmus is "an involuntary rapid movement of the eyeball, which

may be horizontal, vertical, rotatory, or mxed, i.e., of two varieties." The
Sl oane-Dor|l and Annotated Medical -Legal Dictionary, 1987, p. 504.
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had a head injury. Wy would you ask himto
submt to the field sobriety test?

A [ OFFI CER CERVANTES]: Because he had
no indication that he had a head injury, and
he had indications that he was possibly under
t he infl uence.

Q [ PROSECUTOR] : And what indications
were that? What indications did you notice?

A [ OFFI CER CERVANTES]: He was unsteady
on his feet. He had to lean on his vehicle
several tinmes. He could not stand up on his
own.
He had a problemw th searching for
something within his vehicle. He kept
handi ng papers to another officer, saying
this is it.
He snelled |i ke a beverage that of an
al coholic content. Hi's eyes were bl oodshot.
And he stated that he had been dri nking.
Def endant refused "several tinmes" when Oficer
Cervantes asked himto take the field sobriety test. Defendant
"stated that he would not, because he was not good at it."
Because of the circunstances of the accident,
Def endant’ s i npaired deneanor, the snell of alcohol on his breath
and his refusal to undergo a field sobriety test, Oficer
Cervant es placed Defendant under arrest for DU
HPD O ficer Andrew Beam (Officer Beam) arrived at the
scene at approxinmately 6:03 p.m, took Defendant into custody and
transported himto the police station.
At the police station, Oficer Cervantes inforned

Def endant about his choices and the rel ated consequences wth

respect to taking or refusing to take a bl ood-al cohol test.
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Def endant refused to take any bl ood-al cohol test.

Def endant clains he |later reconsidered his refusal to
take a bl ood-al cohol test and requested "one of the State’s
tests" froman "Oficer Yuen," who was "not one of the officers
that were involved in his arrest, or nentioned in the police
report." Defendant clains that his request was deni ed.

Def endant presented no evidence at trial or at any
other tinme to establish that this event transpired. Defendant’s
claimis based only upon his attorney’ s representations during
pretrial proceedings. Defense counsel also represented to the
court that an O ficer Yuen had been subpoenaed for trial, but the
subpoenaed officer turned out to be the wong "Oficer Yuen."
Def ense counsel further represented to the court that Defendant
could testify to the event, but Defendant did not testify.

After Defendant was cited by the police for DU, he
posted bail and was rel eased at 10:35 p. m

Defendant filed a Motion to Dismss and/or Suppress
Evi dence on April 23, 1998, asserting (1) that his actions did
not give the police reasonable grounds to detain him nor
probabl e cause to arrest him (2) that after his arrest he was
not advised of his Mranda rights and consequently nade
incrimnating statenents, and (3) that he requested but was
deni ed an opportunity to take one of the State’s chem cal tests

to determ ne his bl ood-al cohol content.

A day later, Defendant filed his Second Mdtion to
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Di sm ss and/ or Suppress Evidence, which relied upon the sane
grounds as the first, plus an additional ground -- that he was
denied his right to counsel and hence was not advised of his
right to i ndependent chem cal testing.

The second notion included a declaration by Dr. Ronald
Kienitz (Dr. Kienitz), an expert nedical wtness for the defense,
stating that Defendant’s actions and deneanor at the scene were
nore probably caused by physical trauma than by intoxication:

Based upon ny training and experience as a
physician, it is nmy opinion that M. Ferm
very nost probably sustained viol ent
buffeting to his craniumwhich nore |ikely

t han not caused this and ot her neurol ogi cal
deficits described in the [police] reports.
He probably sustained a transient |oss or
altered state of consciousness followed by a
peri od of decreased neurol ogi cal functioning.
Loss of bl adder control and ot her synptons
noted by the [paranedic] and police personnel
are common synptons follow ng significant
trauma and/or brief |oss of consciousness. |
concl ude that the incontinence and the
neur ol ogi cal synptonms descri bed were nost
probably caused by physical trauma. Under

t hese circunstances, procedures adm nistered
for field sobriety testing would be of
absolutely no value in determ ning chem ca

i mpai rment such as that due to al cohol

At trial, Dr. Kienitz testified that he was not present
at the accident and had never physically exam ned Defendant. Dr.
Ki enitz based his opinion upon the police reports and his
interview with the Defendant, which took place when Defendant
call ed and asked himto be a trial w tness.

On May 12, 1998, the court denied both notions. The
conpani on charge of driving without no-fault insurance, HRS
8§ 431:10C-104(a), was dism ssed with prejudice by the
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prosecution. Bench trial commenced i mediately after those
pretrial proceedings.

During the trial, the various police reports were
stipulated into evidence, and photographs of Defendant’s car were
admtted into evidence. Testinonial evidence was taken from
O ficer Cervantes and Teruya, for the State, and from Kahal epuna
and Dr. Kienitz, for Defendant. After closing argunents, the
court found Defendant guilty of violating HRS § 291-4(a) (1),
driving under the influence of intoxicating |iquor.

On June 10, 1998, Defendant filed a tinely notice of

appeal fromthe May 12, 1998 judgnent.

II. Issues Presented.

Def endant cont ends on appeal that:

1. He was denied his federal and state constitutional
rights to counsel during his arrest for DU and his subsequent
det ai nment and accordingly, the court should have granted his
second notion to dism ss and/ or suppress evidence;

2. The court conmtted reversible error by applying an
i nproper standard of proof to find himguilty; and

3. The court conmtted reversible error by drawi ng an
i nference adverse to himfrom evidence of his refusal to

participate in a field sobriety test.

III. Standards of Review.
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A Mbtion to disniss and/ or suppress.

The court’s denial of Defendant’s second notion to
di sm ss and/ or suppress evidence, to the extent that it was based

on a point of constitutional law, is reviewed under the

right/wong standard. State v. Hoang, 86 Hawai‘i 48, 51, 947
P.2d 360, 363 (1977) (citations omtted).

B. Erroneous interpretation and application of standard of
pr oof .

Def endant’ s second poi nt on appeal concerns the court’s
interpretation and application of the standard of proof "beyond a
reasonabl e doubt,"” a question of law. Questions of |law are
revi ewed de novo under the right/wong standard.

C. CQuestion of constitutional |aw

Def endant asserts that the court violated his
constitutional right against self-incrimnation when it inferred
consci ousness of quilt fromhis refusal to submt to a field
sobriety test. "W answer questions of constitutional |aw by
exerci sing our own independent constitutional judgnment based on
the facts of the case. Thus, we review gquestions of
constitutional |aw under the right/wong standard.” State v.

Hanapi , 89 Hawai‘i 177, 182, 970 P.2d 485, 490 (1998).

IV. Discussion.

A. Motion to Dismiss and/or Suppress.

As previously detail ed, Defendant based his second
notion to dism ss and/ or suppress evidence on several grounds.

At the pretrial hearing on his notion, Defendant argued only one
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of them-- that after his arrest he was denied his right to
counsel, which prevented himfrom preserving evanescent,

excul patory evidence by, anong other things, taking the State’'s
chem cal test or having his blood i ndependently tested.

On appeal, Defendant presents the sanme single
gri evance, arguing that the court erred in denying his second
noti on because he was denied his right to counsel, and that the
| ack of his counsel’s advice and assi stance prevented himfrom
preservi ng excul patory evidence. Defendant clains the prejudice
he suffered in | osing such evidence nandates dism ssal,
regardl ess of the good faith or bad faith of the police, under
article I, section 5 of the Hawai‘i State Constitution.?¥

Wth respect to the court’s denial of Defendant’s
second notion, we will consider this single grievance properly
presented by Defendant on appeal. Hawai‘ Rules of Appellate
Procedure Rul e 28(b)(4).

When Def endant conplains of a “denial” of his right to
counsel, he is not asserting that he requested but was denied an
attorney during his detai nment. Defendant concedes that he nade
no express request for an attorney during his arrest or his

post-arrest incarceration.

| nst ead, Defendant mmintains that he was denied his

& Article |, section 5 of the Hawai‘ State Constitution states: "No

person shall be deprived of life, liberty or property without due process of
Il aw, nor be denied the equal protection of the |aws, nor be denied the
enjoyment of the person’s civil rights or be discrimnated against in the
exerci se thereof because of race, religion, sex or ancestry."
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right to counsel because of (1) a putative police policy of not
all owi ng those arrested for DU to consult with counsel and (2) a
failure of the police to advise himof the right to counsel he
clains he enjoyed at the tinme of his arrest and post-arrest

det ai nnent .

Def endant contends that the failure of the State to
afford himhis right to counsel during his arrest and post-arrest
det ai nnent violated the sixth amendnment to the United States
Constitution and article I, section 14 of the Hawai‘ State
Constitution.¥ Defendant argues that the transitory nature of
crucial evidence in a DU case requires that his sixth amendnent
right to counsel attach at the point of arrest:

The tineliness of counsel’s efforts to

preserve evidence is critical because the

nost i nportant evidence, i.e., evidence of

intoxication, like the arrested person’s

physi cal coordination, the arrested person’s

bl ood- al cohol |evel both as close to the tine

of driving as possible, by its very nature

di ssipates and is forever |lost as tine passes

and any al cohol ingested by the arrested

person is digested and its effects on the

body pass.

Bi ndi ng Hawai ‘i precedent directly refutes Defendant’s

cont enti on.

The Hawai ‘i Suprenme Court has held that the sixth

4 The sixth amendment to the United States Constitution states, in

pertinent part: "In all crim nal prosecutions, the accused shall enjoy the
right to . . . have the Assistance of Counsel for his defense."” |Its State
counterpart, article I, section 14 of the Hawai‘ State Constitution, states,
in relevant part: "In all crimnal prosecutions, the accused shall enjoy the
right to . . . have the assistance of counsel for the accused’'s defense."
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anmendnent to the United States Constitution gives a person
accused of a crine the right to |l egal counsel only "at or after
the initiation of adversary judicial crimnal proceedings --

whet her by way of formal charge, prelimnary hearing, indictnent,

information, or arraignnment.” State v. Masaniai, 63 Haw. 354,

359, 628 P.2d 1018, 1022 (1981)(citing Kirby v. Illinois, 406

U S. 682, 689 (1972))(internal quotation marks omtted).
Furthernore, "[t]he issuance and execution of an arrest warrant
al one does not constitute the initiation of adversary cri m nal
proceedings." 1d. at 360, 628 P.2d at 1023 (citations omtted).

Al t hough the police cited Defendant for DU at the
police station before he was rel eased on bail, this event was not
the initiation of adversary judicial crimnal proceedings.
Hawai ‘i Rul es of Penal Procedure Rule 7(a) provides that:

The charge agai nst a defendant is an

indictment, a conplaint or an oral charge

filed in court. A felony shall be prosecuted

by an indictnment or a conplaint. Any other

of fense may be prosecuted by an indictnent, a

conplaint, or an oral charge.

Mor eover, in Hawai‘i, adversary judicial crimna
proceedi ngs can only be initiated by the prosecutor. State v.
Knoeppel, 71 Haw. 168, 170, 785 P.2d 1321, 1322 (1990); State v.
Radcliffe, 9 Haw. App. 628, 639-40, 859 P.2d 925, 932-33 (1993).

See al so Masaniai, 63 Haw. at 361, 628 P.2d at 1023 (absent

significant prosecutorial involvenment in procuring the arrest
warrant, the warrant cannot constitute the initiation of
adversary judicial crimnal proceedings).

As authority for his contrary position, Defendant
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relies on two cases fromthe Supreme Court of Washington, Gty of
Tacoma v. Heater, 409 P.2d 867 (Wash. 1966), and State v.

Fitzsi mons, 610 P.2d 893 (Wash. 1980).

Bot h cases appear to hold that, in a DU case, the
si xth amendnent right to counsel attaches at or near the point of
arrest because of a defendant’s need to preserve evanescent

evi dence. Tacomm, 409 P.2d at 871; Fitzsinmmons, 610 P.2d at

897-901.

Def endant’s position is basically an invitation to
overrul e wel | -established Hawai ‘i precedent on the strength of
t hese Washi ngton cases. W cannot accept his invitation, not
only because Washi ngton cases are inapposite precedent, but
because the Washi ngt on cases do not really support Defendant’s
posi tion.

I n Tacoma, 409 P.2d at 868-69, the defendant was
arrested and taken to the police station where certain tests were
adm ni stered. He was then charged with DU by citation but was
deni ed contact with counsel until the next norning. In

Fitzsi mons, 610 P.2d at 895-97, the defendant was charged with

DU by citation at the point of arrest and i nmedi ately requested
counsel, but his request was deni ed.

In both Washi ngton cases, the police issued the DU
citation. Simlarly, in our case the police issued the DU

citation to Defendant during his post-arrest detainnent.

The Washi ngton court held in both of its cases that the
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si xth amendnment right to counsel attached at the point of
citation. Wy then, Defendant woul d query, do we not reach the
same conclusion in this case?

The difference lies in the fact that Washington | aw
allows for the initiation of adversary judicial crimnal
proceedi ngs by way of police citation and notice to appear in
court.

Rule 2.1(a) of the Crimnal Rules for Courts of Limted
Jurisdiction (CrRLJ) of the Washington Court Rules (1999)
provi des that “[e] xcept as otherwi se provided in this rule, al
crimnal proceedings shall be initiated by a conplaint[,]” that
“shall be signed by the prosecuting authority.”

A DU charge in Washington is, however, a gross
m sdenmeanor. Tacoma, 409 P.2d at 883. Prosecution of a gross
m sdeneanor may be comenced by the arresting officer’s issuance
of a citation and notice to the arrestee:

Whenever a person is arrested or could

have been arrested pursuant to statute for a

violation of |aw which is punishable as a

m sdeneanor or gross m sdeneanor the

arresting officer, or any other authorized

peace officer, may serve upon the person a

citation and notice to appear in court.

CrRLJ Rule 2.1(b)(1).

The citation and notice constitute the initiation of

adversary judicial crimnal proceedings:

When signed by the citing officer and
iled with a court of conpetent jurisdiction,
he citation and notice shall be deened a
awful conplaint for the purpose of
n
h

itiating prosecution of the offense charged

f
t
[
i
t her ei n.
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CrRLJ Rule 2.1(b)(6).

Hence in the Washi ngton cases, formal charge occurred
at or near the point of arrest. Accordingly, the Washi ngton
court found a sixth anendnent violation because the critical
stage of formal charge, not nmere arrest, had triggered the right

to counsel. Taconm, 409 P.2d at 871-72; Fitzsi nmons, 610 P.2d at

897. It was in support of this holding that the Washi ngton court
di scussed the inportance of counsel’s advice and assistance in
preserving transitory evidence in a DU case.

Clearly, it is upon the coincidence of arrest and
formal charge in the Washi ngton cases, and not authoritative
principle, that Defendant relies. 1In this respect, Washington
| aw i s consonant with Masaniai, which disposes of this point on

appeal . See Masaniai, 63 Haw. at 360, 628 P.2d at 1022-23

(rejecting defendant’s contention that the right to counsel
attaches upon the issuance and execution of an arrest warrant,
because his supporting cases were deci ded under Pennsylvania and
New York | aws providing for the comencenent of adversary
judicial crimnal proceedings upon issuance of an arrest
warrant) .

In connection with his sixth anendnent argunent,
Def endant al so clains that his fifth amendnent rights were
vi ol ated when the police failed to apprise himof his Mranda

rights.

In this connection, Defendant is not referencing the
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prophyl actic warnings, required before the police can comrence
custodial interrogation, that were established in Mranda v.
Arizona, 384 U.S. 436, 471-72 (1966). Defendant does not argue
in this appeal for suppression of any unwarned, in-custody
statenent, or evidence derived fromsuch a statenent.

Def endant is instead inplying a new prophyl actic
requi renent, prem sed upon his contention that the sixth
anmendnent right to counsel attaches at the point of arrest in a
DU case. Defendant appears to argue that the right to counsel
i s neaningless to an ignorant defendant. Hence if the sixth
anmendnent right to counsel does indeed attach at the point of
arrest, it follows that the police nust give Mranda-like
war ni ngs about the sixth anendnent right to counsel at the point
of a DU arrest.

Because we conclude in this case that the sixth
anmendnent right to counsel attached at the initiation of
adversary judicial crimnal proceedings, and not at the point of
arrest, this singular Mranda argunent nust fail.

Finally, in connection with his conplaint about the
| oss of excul patory evidence, Defendant contends he recanted his
refusal to take a bl ood-al cohol test, but was refused the test by
an "Oficer Yuen."

Def endant failed to produce any evidence at any tine
regarding the purported recantation and refusal. Representations
by counsel, pretrial or on appeal, are no substitute. W

t herefore concl ude that Defendant waived any errors regarding
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this point. See State v. Otiz, 91 Hawaii 181, 197-98, 981 P.2d

1127, 1143-44 (1999) (appellant waived any error in trial court’s
adm ssion of evidence of other crines because appellant "failed
specifically to identify any evidence admtted at trial regarding
the burglaries of which he had been acquitted") (enphasis in the
original).

B. Interpretation and Application of the Standard of Proof.

Def endant next conplains that the court inproperly
applied the "proof beyond a reasonabl e doubt” standard in finding
himguilty. He singles out part of the court’s ruling for his
pur poses, as foll ows:

Whet her or not you al so were shaken up in the
accident, | cannot say. | expect you
probably were shaken up to sone extent in the
accident, but | don't think that that

expl ains your performance. And, | -- if, for
exanpl e, you had -- a particul ar defendant
were inpaired both by drugs and by al cohol, |
don't think I have to parse it out as long as
| can be satisfied in ny own mnd that a
substantial degree of inpairment was a result
of alcohol. 1t'd be inpossible. W'd be
getting into nmetaphysics if | were trying to
parse it out.

VWhat is objectionable here, Defendant argues, is that
the court failed to affirmatively exclude all other reasonable
i nferences fromthe evidence which pointed to not guilty --
specifically, the inference that trauma fromthe accident, and
not i ntoxication, caused his questionable actions and deneanor.
In his words:

The standard of proof beyond a
reasonabl e doubt in a crimnal case requires

t he prosecution in a DU case to prove that

the circunstantial evidence presented infers
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t hat al cohol consunption was the cause of a
driver’s inpairnment. The circunstanti al

evi dence, as provided by the lay testinony
concerning the synptons of Appellant and the
testinmony of an expert which hel ped interpret
t hose observed synptons, nust prove that any
post-col lision inpairnment was due to
intoxication to the exclusion of all other
reasonabl e i nferences presented by the
evidence. |If there exists a reasonable

i nference that the observed inpairment was
due to something other than al cohol, the
court nmust acquit a defendant in a crimnal
DUl prosecution.

Def endant’ s general proposition, that "proof beyond a
reasonabl e doubt” requires the affirmative excl usion of al
reasonabl e excul patory inferences, is presented w thout
authoritative reference, and in searching we find none.

| ndeed, it appears that this general proposition has
been rejected by the Hawai ‘i Suprenme Court.

In State v. Bush, 58 Haw. 340, 569 P.2d 349 (1977), the

supreme court held that a case of circunstantial evidence does
not require, in addition to a general instruction on "proof
beyond a reasonabl e doubt" applicable to both direct and
circunstantial evidence, instruction that the circunstanti al
evi dence be "inconsistent with every reasonabl e hypot hesi s of
i nnocence" or "foreclos[e] the hypothesis of innocence.” [d. at
344, 569 P.2d at 352.

Def endant’ s specific proposition, that the court erred
in failing to negative the inference that trauma fromthe
accident, and not intoxication, caused his actions and deneanor,

appears to be incorrect as well. State v. Viiet, 91 Hawai‘i 288,

293-94, 983 P.2d 189, 194-95 (1999) (where a defendant cl ains
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i mpai rment due to concurrent effects of a psychoactive substance,
HRS 8§ 291-4(a)(1l) does not require proof that al cohol was the
sol e or exclusive cause of the inpairnment).

In any event, the very portion of the court’s ruling
relied upon by Defendant indicates that the court did indeed
affirmatively exclude the trauma hypot hesi s:

| expect you probably were shaken up to sone

extent in the accident, but | don't think

that that explains your perfornance.

That it did so after full consideration of the possibility is
al so evident fromthe record. The court explicitly acknow edged

the trauma hypothesis early on in its ruling:

Now, | don’t doubt that in many acci dent
cases people are shaken up and that in many

cases those -- those peopl e appear to be
di soriented in ways simlar to people who are
di soriented from al cohol appear. | accept

that. That's been ny experience on the
bench, and | don’t doubt it.

And, if | believe that your appearance,

your abilities, your skills, your notor

skills, your coordination, or |ack thereof on

that afternoon, or early evening, were as a

result of that, | wouldn’'t even dream of

finding you guilty of the charge.

The court followed this with a detail ed eval uati on of
the witnesses and the evidence, explaining along the way how it
found the intoxication inference nore credible than the trauma
hypot hesis, and concluded its ruling with the passage relied upon
by Defendant. In the course of its exegesis, the court expressly
di scounted the trauma etiol ogy opi ned by Defendant’s key wi tness,
Dr. Kienitz.

In our review of the record, we discern no error in the
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court’s consideration of and conclusions fromthe evidence.
It appears the court utilized the correct materi al
el enents of the DU offense,®¥ and the proper standard of proof:

M. Ferm in order to find you guilty | have

to -- | have to find that the State has
proven a nunber of things beyond a reasonabl e
doubt .

One, that you were operating a notor
vehicle, which you clearly were. Two, that
you consuned al cohol. You clearly did by
your own adm ssion. But, | also have to find
t hat you consunmed enough al cohol to, in plain
English, to substantially inpair your ability
to drive safely. That's the test as | see
it.

As trier of fact, the court “may draw all reasonable
and legitimte inferences and deductions fromthe evidence
adduced . . . , and findings of the trial court will not be

di sturbed unless clearly erroneous.” State v. Nelson, 69 Haw.

461, 469, 748 P.2d 365, 370 (1987) (internal quotation marks and
citations omtted).

“Afinding of fact is clearly erroneous when (1) the
record | acks substantial evidence to support the finding, or (2)
despite substantial evidence in support of the finding, the
appel l ate court is nonetheless left with a definite and firm

conviction that a m stake has been nade.” State v. Ckunura, 78

Hawai ‘i 383, 392, 894 P.2d 80, 89 (1995)(internal quotations

5/ "In order to convict Vliet of DU, as prohibited by HRS

§ 291-4(a)(1l), the prosecution was required to prove beyond a reasonabl e doubt
that (1) Vliet (2) operated or assumed actual physical control of the
operation of any vehicle while (3) under the influence of intoxicating |liquor
in an amount sufficient to impair his normal mental faculties or ability to
care for himself and guard against casualty." State v. Vliet, 91 Hawai‘ 288,
292, 983 P.2d 189, 193 (1999).
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mar ks and citations omtted).

Substantial evidence as to every essential el enment of
the crime charged is required in order to support a conviction.
Substanti al evidence is "credi ble evidence which is of sufficient
qual ity and probative value to enable a man of reasonabl e caution
to reach a conclusion. It is evidence which a reasonable m nd
m ght accept as adequate to support such a conclusion. And
whet her substantial evidence exists to support a conviction is to
be determ ned by an appell ate court upon review of the evidence
adduced in the light nost favorable to the prosecution.” State
v. Naeole, 62 Haw. 563, 565, 617 P.2d 820, 823 (1980) (citations
om tted).

Qur review of the record reveals that the court’s
findings of fact were not clearly erroneous and that there was
substantial evidence of Defendant’s guilt.

Teruya and each of the police officers who went to the
scene, reported snelling an al coholic beverage on Defendant’s
breath. Kahal epuna and O ficers Yoshinura, Cervantes and Beam
observed that Defendant was extrenmely unsteady in his novenents.
Def endant’ s eyes were glassy and bl oodshot. O ficers Yoshinura,
Cervantes and Beamreported that Defendant’s speech was sl urred.

Furt hernore, Defendant admtted to Teruya, Oficer
Cervantes and his own expert witness, Dr. Kienitz, that he had
consuned al cohol before the accident. And the circunstances of
t he acci dent speak for thensel ves.

The court’s rejection of Dr. Kienitz’'s testinony was
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supported by the evidence. Dr. Kienitz admtted that he was not
at the accident scene and did not physically exam ne Defendant
but rather, based his opinion upon the police reports and an
interview wi th Defendant.

"During a crimnal bench trial, trial courts are
regularly called upon to consider the credibility of w tnesses
and wei gh the evidence. W nust give due deference to their
ability to separate a determ nation of credibility and wei ghing

of the evidence fromthe application of the proper standard of

proof -- beyond a reasonable doubt." State v. Aplaca, 74 Haw
54, 65, 837 P.2d 1298, 1304-05 (1992).

W concl ude, therefore, that the court did not err in
appl yi ng the standard of proof, and that there was substanti al
evi dence to support its finding of guilt.

C. Evidence of Refusal to Take the Field Sobriety Test.

For his final point on appeal, Defendant contends, the
court commtted reversible error by weighing against himhis
refusal to take the field sobriety test. An express exanpl e:

| think your refusal to take the field

sobriety test certainly is a factor here.
Your explanation that you weren't very good

at it, well, it’s not training for the
Aynpics. It’s not neant to be that kind of
a test. That tells ne sonething. | suppose
it’s akin to refusing to be in a |ineup,
giving -- refusing to give exenpl ars.

think I can count that against you, and | do
count that against you. | think you knew you

woul dn’t pass it.

At the outset, it should be noted that Defendant
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stipulated into evidence the police reports indicating that he

refused to take the field sobriety test. See Tabieros v. dark

Equi p. Co., 85 Haw. 336, 379 n.29, 944 P.2d 1279, 1322 n. 29
(1997) (failure to object to adm ssion of evidence at trial wll
wai ve the point on appeal).

Def endant cl ai nrs on appeal, however, that he woul d not
have stipulated to this evidence and woul d have objected to its
adm ssion, had he known that the court would weigh his refusal
agai nst him

Def endant asserts that his constitutional right against
conpel l ed self-incrimnation, as guaranteed by the fifth
amendnent to the United States Constitution¥ and article |
section 10 of the Hawai‘i State Constitution,” was viol ated when
the trial court weighed his refusal to take the field sobriety
test against him

Clearly, allowing the trier of fact to weigh a refusa
to testify at trial against a crimnal defendant so chills the
exerci se of the fundanental right to remain silent that it nust

be deened fundanental error. Giffinv. California, 380 U.S.

609, 613-15 (1964). This basic concept plainly depends, however,
on the existence of the fundamental right.

Def endant’ s argunent al so depends, therefore, upon his

8/ The fifth amendnment to the United States Constitution states, in

pertinent part: "No person . . . shall be conpelled in any Crimnal Case to be a
wi t ness against hinmself[.]"

u Article |, section 10 of the Hawai i State Constitution states, in

rel evant part: "[N]or shall any person be conpelled in any crimnal case to be a
wi t ness agai nst onesel f."
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claimthat the field sobriety test inplicates the fundanenta
ri ght against conpelled self-incrimnation.
In Hawai i, at least, this is surely not the case.

In State v. Watt, 67 Haw. 293, 687 P.2d 544 (1984),

t he Hawai ‘i Suprenme Court explained that the fifth anmendnent and
article I, section 10 prohibit the State from conpelling

"comuni cations” or "testinony"” froma defendant. Deciding that
the field sobriety test involves nothing nore than an "exhibition
of ‘physical characteristics of coordination,’" the suprenme court
held that the State, through the field sobriety test, seeks
nei t her "conmuni cati ons” nor "testinony" froma defendant. Hence

t he supreme court concluded that the test, even if conpelled,

does not run afoul of the constitutional prohibition against
conpul sory self-incrimnation. |1d. at 301-03, 687 P.2d at
550- 51.

The suprene court also held that the field sobriety
test does not infringe a defendant’s constitutional right, under
the fourth amendnment to the United States Constitution and
article I, section 7 of the Hawai‘ State Constitution, to be
secure from unreasonabl e searches, seizures and invasions of
privacy. 1d. at 303-06, 687 P.2d at 551-53.

Fol l owi ng Watt, we reason that because no right of
constitutional dinmension is inplicated by the field sobriety
test, no fundanental right was chilled by the court in weighing
Def endant’ s refusal against him

As he did in his argunments concerning the right to

- 25-



counsel, Defendant here invites us to depart fromauthoritative
precedent on the strength of hol dings from another jurisdiction.
Def endant relies primarily on a case in the Suprene

Judi cial Court of Massachusetts, Com v. McGail, 647 N E. 2d 712

(Mass. 1995). The MG ail court held that the right against
conpelled self-incrimnation is inplicated, not by the field
sobriety test itself, but by a defendant’s refusal to take the
test.

The McGrail court reached this conclusion by divining
that the refusal is in all cases comunicative or testinonial --
that in all cases the defendant’s refusal will be interpreted as
a statement to the effect that, "I have had so nuch to drink that
| know or at |east suspect that | amunable to pass the test[,]"
and therefore “constitutes testinonial or conmmunicative
evidence.” 1d. at 714 (internal quotation marks and citations
om tted).

We question such a bl anket characterization. |n our
view, the inference of consciousness of guilt is sinply that, one
of many reasonabl e and perm ssible inferences from evidence of
refusal. It is not testinony inherent in the refusal.

As stated by the Suprene Court of Washington, to
characterize refusal as testinonial “confuses reasonable

inferences with communications.” City of Seattle v. Stal sbroten,

978 P.2d 1059, 1063 (Wash. 1999)

The McGrail court concluded, further, that the
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comuni cation or testinony inplicated by the defendant’s refusal
was coerced by the state even though the defendant was not
required to performthe field sobriety test. The McGail court
reasoned that the adm ssion of refusal evidence at trial conpels
a defendant to choose between two equally untenable alternatives:
"take the test and perhaps produce potentially incrimnating real
evi dence; refuse and have adverse testinonial evidence used
against himat trial." MGail, 647 N E 2d at 714-15 (internal

guotation marks and citations omtted). But see Com v. Blais,

701 N. E. 2d 314, 318-19 (Mass. 1998) (di sapproving any inplication
that MG ail establishes a constitutional right to refuse to take
a field sobriety test, and holding that a person |lawfully
arrested or detained may be ordered to performthe test).

The United States Suprene Court, in South Dakota v.

Neville, 459 U.S. 553 (1983), squarely confronted the fifth
amendnent on the issue of refusal evidence, in the context of a
chem cal bl ood-al cohol test. The Suprene Court decided that the
fifth amendment was not offended by the adm ssion of refusal

evi dence because in that case, the refusal was not conpelled by
the state, conpul sion being "an ingredient of the right[.]" Id.
at 562 (internal quotation nmarks and citation omtted). The
Suprene Court so held even though it recogni zed that the
resulting dilemma puts a defendant to a difficult and unpl easant
choice -- to give the state potentially incrimnating material or
to have his refusal produced against himat trial. [d. at

562-64. Cf. Pennsylvania v. Miniz, 496 U. S. 582, 605 n. 19
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(1990) (citing Neville, introduction into evidence of crim nal
defendant’s refusal to take breathal yzer test does not conpel him
toincrimnate hinself and is thus not derogative of the
privilege; "[w] e see no reason to distinguish between chem cal

bl ood tests and breathal yzer tests for these purposes”).

In the context of refusal evidence, sinply put, a hard
choice is not state conpulsion. In light of Watt and Neville,
we discern no viability in a conclusion a la MG ail that the
choi ce Defendant faced in this case, however difficult or
unpl easant, ampunted to State conpul sion

What ever the nerit of its factual assunptions and
conclusions mght be as applied to our case, it is fair and
worthwhile to note that McGail was not grounded in the fifth
amendnent to the United States Constitution. |d. at 714, n.5.

The McGail court based its holding on article 12 of
t he Massachusetts Declaration of R ghts which provides, in
pertinent part:

No subject shall . . . be conpelled to
accuse, or furnish evidence agai nst hinself.

Id. at 714 (enphasis added).
The significance of the distinction is made plain in

the sem nal case McGail followed, Opinion of the Justices to the

Senate, 591 N E. 2d 1073 (1992), which noted that a majority of
jurisdictions, including the United States Suprenme Court, hold

that refusal evidence is adm ssible, and do so "under the Fifth

Amendment or anal ogous sections of their respective State
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Constitutions."” |d. at 1074.

In joining a mnority of jurisdictions with its
contrary holding, the Qpinion court expressly staked its ground
on article 12, which "adds an additional elenment not found in
nost other jurisdictions,” providing that no person shall be
conpel led to "furnish evidence against hinself,"” id. at 1073-76,
and which therefore warrants a nore expansive interpretation

regardi ng refusal evidence. 1d. at 1077-78. (Cf. Stal sbroten,

978 P.2d at 1062-64 (no fifth amendnment violation in admtting
evidence of a crimnal defendant’s refusal to take a field
sobriety test, as consciousness of guilt, because the refusal is
not testinonial evidence and not conpelled by the state; this
despite the fact that Washington’s prohibition against
self-incrimnation, Iike the one in Massachusetts, provides that
"[n]o person shall be conpelled in any crimnal case to give
evi dence agai nst hinself").

W agai n cannot accept Defendant’s invitation to depart
fromauthoritati ve precedent by way of foreign exanple. W
t herefore conclude that because Defendant’s refusal to take the
field sobriety test was neither testinonial nor conpelled, the
fifth amendnment and article I, section 10 were not offended. See

Stal sbroten, 978 P.2d at 1062 (“admtting evidence that a

defendant refused to take a [field sobriety test] violates his

right against self-incrimnation only if (1) the refusal evidence

is testinmonial and (2) the evidence is inperm ssibly conpelled by
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the State”)(enphasis added).
In so concluding, we join the nmajority of jurisdictions
t hat have considered the issue:

Qur conclusion is further bol stered by the
fact that the mpjority of courts that have
considered this issue have concluded that the
adm ssion of evidence that a defendant
refused to perform[a field sobriety test]
does not violate the defendant’s right

agai nst self-incrimnation. State v. Taylor
648 So.2d 701 (Fla.1995); State v.

Washington, 498 So.2d 136 (La.Ct.App.1986);
Wright, 116 N.M 832, 867 P.2d 1214 (1993);
Commonwealth v. McConnell, 404 Pa. Super. 439,
591 A 2d 288 (1991); State v. Hoenscheid, 374
N.W2d 128 (S.D.1984); Dpawkins v. State, 822
S.W2d 668 (Tex.Ct.App.1991); Farmer v.
Commonwealth, 12 Va.App. 337, 404 S.E.2d 371

(1991); State v. Mallick, 210 Ws. 2d 427,
565 N. W 2d 245 (Ct.App. 1997).

Stal sbroten, 978 P.2d at 1065.

V. Conclusion.

Based upon the foregoing, the May 12, 1998 judgnent is

affirned.
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