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On Septenber 14, 1923, in New York Cty, the fabled
heavywei ght boxi ng chanpi on Jack Denpsey defended his title
agai nst Luis “Angel” Firpo, who outweighed himby well over
twenty pounds. Denpsey, a veritable hatchet, chopped his man
down in the second round, but not before the ursine Firpo knocked
hi m t hrough the ropes and out of the ring. Boxing lore has it
that ringside reporters hel ped Denpsey back into the ring,
enabling himto conplete the tale that has borne countl ess

repetitions.?

v See Alex Hall, Jack Dempsey: Society’s Most Adored. And Boxing
History’s Biggest Fraud?, The Cyber Boxing Zone, February 2000, at
www. cyber boxi ngzone. com
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On March 30, 1995, young amat eur boxer Jeffrey Foronda
(Foronda) was hit in the stomach while sparring at the Wi akea
Recreation Center. Doubled over, Foronda sat on a ring rope to
catch his breath, but then slipped down backward between the
ropes and hit his head, |osing consciousness. He never regained
his senses and died three days |ater.

Foronda’ s parents, Plaintiffs-Appellants Reynal do and
Candi da Foronda (Plaintiffs), comrenced this action in the
circuit court of the third circuit against Defendants Hawai i
I nternational Boxing Club (H BC), Foronda’s amateur boxing club
and the County of Hawai‘i (County), the owner and operator of the
WAi akea Recreation Center boxing ring, alleging that the
Def endants had negligently constructed, maintained and supervised
t he Wai akea Recreation Center boxing ring, causing the death of
their son.

Crcuit court judge Ri ki May Amano granted notions for
summary judgnent in favor of both H BC and the County based upon
t he doctrine of assunption of risk. The court also found that
“[t]he County of Hawaii had no know edge or notice of any
condition of its boxing ring posing an unreasonable risk of
harm ”

Plaintiffs appeal the court’s June 10, 1998 judgnent,

t he underlying findings of fact, conclusions of |aw and order
granting the notions for sunmary judgnent, and the order denying
their nmotion for reconsideration.
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Plaintiffs present two issues on appeal. They argue,
first, that the court granted sunmary judgnent in favor of both
H BC and the County based upon the erroneous concl usion that
Foronda assuned all risks that contributed to his death. They
al so contend the court granted the County summary judgnment based
upon the erroneous finding that the County had no know edge of
any dangerous condition of the ring.

W hold, as a matter of |aw under the doctrine of
primary inplied assunption of risk, that Foronda assuned all
risks that contributed to his death. W therefore affirmthe

j udgnent .

I. Background.

On March 30, 1995, the twenty-five-year-old Foronda, an
amat eur boxer, was sparring at the Wai akea Recreation Center
under the supervision of his coach Wlter F. Carval ho, Sr.
(Carval ho) and his trainer John Lopez (Lopez). 1In order to
prepare Foronda for an upcom ng fight, Carval ho had wanted himto
spar two rounds with Lopez, then two with fell ow amat eur Ant hony
Pagan (Pagan). Each round was to last three mnutes, with a
one-m nute rest between rounds. Although Lopez was a
pr of essi onal boxer, Carval ho considered hima “novice” because
Lopez had only “about eight or nine fights” under his belt.

After sparring with Lopez, Foronda told Carval ho that

he was ready to box sonme nore, so he proceeded to spar with
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Pagan. As Carval ho described it, “[Foronda] | ooked great because
he cane back to the corner in the second round [agai nst Lopez]
and he was ready to go another three if I wanted himto.” Pagan,
al so twenty-five years old, was about twenty pounds |ighter than
Foronda. He was, according to Carval ho, “bel ow [ Foronda’ s]
caliber.” Al though Pagan had been boxi ng about as |ong as
Foronda and had one or two nore amateur bouts under his belt than
Foronda, Carval ho opi ned that Foronda was “way better than

[ Pagan] is.”

Hal fway through his first round of sparring, Pagan hit
Foronda with a straight, right-hand punch to the stomach. Pagan
remenbered that the blow was not a hard punch, but that he caught
Foronda in the right place. As soon as he got hit, Foronda
st opped boxing and curled over for a bit, then stood up to
stretch his stomach in order to catch his breath. He then backed
up and sat on a rope of the ring, bent over with his head down.

The rope was the second highest of four ropes strung
around the perinmeter of the ring above the ring canvas.

Unbur dened, the second rope was 27 inches fromthe canvas. Wen
Foronda sat on the second rope, it “sagged sonme under his
wei ght[.]”

Carval ho said that after a boxer absorbs a body punch,
he mght lean or sit on the ropes to catch his breath, sonetines
for thirty seconds or nore, and in such instance it is norna
practice to instruct the boxer to raise his hands to open his
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lungs. In this instance, Foronda appeared to have the w nd
knocked out of him so Carval ho and Lopez instructed himin
accordance with the normal practice. Foronda snmled and waved to
acknow edge the instructions.

After sitting on the rope for about thirty seconds,
Foronda | eaned forward a little, then to the side, and finally
sl i pped down backward between the second and third ropes. As he
put out his hand as if to brace his fall, his rear end touched
the floor; then his shoulders and next his head hit the thin
carpet covering the floor outside the ring. Carvalho rel ated
t hat Foronda “went down real slow then barely hit his head.”
Carval ho said he was surprised at the turn of events because he
had never seen anyone hurt in a simlar manner. In contrast,
Carval ho recal | ed:

|’ ve seen [boxers] dive through [the ropes], guys
push them through or he conme running at the guy
and the guy side-step himand he fly through

|"ve seen themfall off [rings raised four
feet off the floor], hit his head on the table,
bang his head on the concrete and get up and wal k
out or get back in the ring and start fighting.
|’ ve seen that.

Never have | seen a [ring flush to the

floor] like this that sonebody sits down, |ay
down and goes into a seizure.

Carval ho added that nothi ng unusual occurred during the sparring
before the accident.
Thr oughout the sparring session, Foronda wore

protective head gear with extra-heavy padding, a protective cup
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and a fitted nout hpi ece. For added safety, the boxers were using
si xt een-ounce gl oves, the largest gloves permtted. Despite the

safety precautions, Foronda |ost consciousness. He was taken to

Hilo Hospital, then transferred to Straub Hospital, where he died
three days later. The autopsy report found that Foronda died of

a “severe intracranial injury, consistent with striking the head

on a hard surface.” The report also noted a “[s]nall area of

brui sing of the right diaphragm anteriorly.”

H BC was a |l ocal, nonprofit, amateur boxing club forned
by Carvalho. At the time of the accident, Carval ho had been a
regi stered boxing coach and a certified boxing official for over
thirty years, and was the president of HHBC. He was also a
referee, judge and pronoter.

H BC was affiliated and registered with a nati onal
organi zation, United States Amateur Boxing, Inc. (USA Boxing).
The 1993-1995 USA Boxing official rules provided that boxing
rings, regardless of size, “shall be equipped with at |east 4
ropes. All rings will have two spacer ties [connecting the ropes
vertically] on each side of the ring to secure the ropes.” The
rules also required that the apron, or covering, of the ring
fl oor extend beyond the ropes at least two feet. The rules set
t he maxi mum hei ght of the ring floor at four feet off the ground.
For international conpetitions, the ring floor had to be at | east
three feet, but not nore than four feet, above the base. The
rules were silent with respect to covering or padding for the
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ground or base surroundi ng and i mredi ately bel ow t he ring.
However, the rules applied only to boxing conpetitions and not to
sparring or practice sessions. In any event, not all amateur
boxing clubs on the island were registered wth USA Boxi ng and
not all amateur boxers on the island bel onged to a cl ub.

The County of Hawai‘ owned, nmintained and operated
t he Wai akea boxing ring. At the time of the accident, the ring
was bei ng used by at | east two other boxing clubs on the island.
H BC used the facility with perm ssion fromthe County, based
upon a witten “Application for Use of Facilities.” Use of the
facility was free of charge, except for a two-doll ars-per-hour
fee on the weekends. Between 1992 and the date of the accident,
nobody had conpl ained to Carval ho or to the County about the
condition of the ring. Nor were there any injuries reported
resulting fromsparring or ring conditions.

Unl i ke boxing rings used for conpetition, that are
rai sed up off the floor, the Wi akea ring was nmounted flush with
the gymfloor. Measured fromthe inside of the ropes, the ring
was an eighteen-foot ring, with a two-foot apron outside the
ropes, and a thin, padded carpet covering the concrete outside
the apron. The boxers used the carpet to wpe grine off their
feet before entering the ring.

In 1992, when Carval ho first signed up to use the
Wai akea ring, he was concerned with its condition. He approached
the County to inquire about inproving the facilities. Carval ho
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had built rings in the past, and considered hinself pretty

know edgeabl e about such matters. He obtained perm ssion from
the County to replace the canvas and install new ropes and

t urnbuckl es. Even though padding was required only for
conpetitions, Carval ho added padding to the ropes and turnbuckl es
to keep anyone fromgetting hurt. The County provided the
materials for the renovation, but Carval ho i nproved the ring
based solely upon his expertise, with no instructions fromthe
County. Asked why he undertook to renovate the Wai akea boxi ng

ring, Carval ho responded:

Because |'ma self-starter. |If | believe
that the facilities need to be repaired, I'll go
ahead and ask for it. If I don't get it
repaired, | doit. You give nme the material 1’1

have it done, especialy if it pertains to the
safety of ny boxers.

And | do it anywhere | would be working out
wi th ny boxers.

In his renovation of the ring, Carvalho installed only
one spacer tie on each side of the ring. The use of one spacer
tie per side was considered the “old style” of naking rings.

Under this regine, one tie per side was sufficient for sixteen
and ei ghteen-foot conpetition rings. Rings that nmeasured twenty,
twenty-two or twenty-four feet in dianeter required two ties per
side. It was Carvalho's belief that the two-tie rule for al
rings came out in 1993, but he asserted that the USA Boxing rules

did not apply to practice facilities such as the Wi akea ri ng.



Furt hernore, he had not been aware of the two-tie rule for
ei ghteen-foot conpetition rings until after the accident.

Carval ho attached the spacer ties to the ropes by
| ooping the tie around each rope once or tw ce, then taping the
| oops. Carval ho was aware of a new type of spacer tie avail able
on the market, that utilized small strips to tie the spacer to
t he rope.

Foronda boxed with H BC from May 1992 to April 1993,
then from February 1995 until his accident on March 30, 1995. He
had two amateur fights during the former period, with a won-| ost
record of 1-1. In the one win, he knocked his opponent out. In
t he one | oss, he was knocked out.

During the course of his participation, Foronda signed
three rel eases and waivers of liability. On May 5, 1992, Foronda
regi stered with H BC and signed a rel ease and wai ver that
i ncluded the follow ng | anguage:

| hereby give ny consent to my son (or
ward) to participate in training and conpetitive
exerci ses and in consideration of your accepting
my entry, | hereby, for nyself, ny heirs,
executors and admini strators, waive and rel ease
all rights and clains for danages | nay i ncur

agai nst the Hawaii International Boxing & Kick
Boxing Club, Inc., their representatives and
assigns for any and all injuries suffered by ny

son (or ward) or nyself at the place of training
or any schedul ed bouts or conpetitions.

On January 10, 1993, Foronda applied for nenbership with USA
Boxi ng and si gned anot her rel ease and wai ver, which read as

foll ows:



In consideration of perm ssion granted ne
or my son/ward by the United States of Anerica
Amat eur Boxi ng Federation | ncorporated (USA/ ABF
Inc.), and [sic] Chio, not-for-profit corporation

to participate in amateur boxing, during ny
or his tenure as an amat eur boxer, | hereby
rel ease and di scharge the USA/ ABF, Inc., Hawaii
LBC [“l ocal boxing club”; in this case, HIBC
agents, enployees and officers, fromall clains,
demands, actions, judgnents and executions which
t he undersigned’ s heirs, executors,
adm ni strators, or assigns nay have, or claimto
have, against USA/ ABF, Inc., Hawaii LBC, its
successors for all personal injuries, know or
unknown, and injuries to property, real or
personal, caused by, or arising out of, the
above-descri bed sports activities.

I, the undersigned, fully understand that
this sport activity has inherent risks involved,
but fully waive rights, clainms, cause of action,
etc., as heretofore enunerated and do hereby
assune the risk.

I, the undersigned, have read this
Rel ease/ Wai ver and understand all its terns and
conditions, | execute it voluntarily and wth
full know edge of its significance.

Foronda signed a third rel ease and wai ver on March 14, 1995, when
he renewed his nmenbership with USA Boxing after taking an
ext ended break from boxing:

In consideration of nenbership granted ne
or ny son/daughter by United States Amateur
Boxing, Inc., (USA Boxing) to participate in
amat eur boxing during ny or his/her tenure as an
amat eur boxer, |, the undersigned, waive and
rel ease any and all rights that I, ny heirs,
executors, adnministrators or assigns may have or
claimto have for any clains, demands[,] actions,
judgenents [sic] and executions agai nst USA
Boxing, its LBCs, clubs[,] successors or assigns,
for all personal injuries, known or unknow, and
injuries to property, real or personal, caused by
or arising out of the above described sports
activities.
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If I observe any unusual, significant rule
violations or hazards during my presence or
participation, I will remove myself from
participation and bring such to the attention of
the nearest official immediately.

I, the undersigned, fully understand and
appreciate that participation in sport carries a
risk to me of serious injury, including pernanent
paralysis or death. | voluntarily and know ngly
recogni ze, accept and assune this risk.

I, the undersigned, have read this
Rel ease/ Wai ver and understand all its terns and
conditions, | execute it voluntarily and wth
full know edge of its significance.

(Enphasis in the original.) It was Carval ho' s practice to

i nstruct each boxer to read the rel ease and wai ver before signing
it and, if it was not understood, to |et himknow Foronda never
i ndi cated a | ack of understandi ng.

I n opposition to the Defendants’ notions for sumary
judgment, the Plaintiffs submtted, inter alia, the deposition
testi mony of Carval ho and Pagan, and that of another boxi ng coach
and referee, Joseph Feliciano (Feliciano).

Carval ho expl ai ned that boxers do punch each ot her when
they spar, “but not to take the other guy’s head off.” Sonetines
they get “heated up” and it becones necessary to caution a boxer
or to pull himfromthe sparring session. Carval ho clained that
during the sparring in question, there was no need to warn either
boxer to ease up, because they were not fighting that hard and

were “working with each other.”
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When asked if the installation of two spacer ties per
side would have nade it less likely that Foronda would fal

t hrough the ropes, Carval ho specul ated that two ties probably

woul d have hel ped, but “I wouldn’t say that it wouldn’t have
happened, not the way it happened.” Carval ho continued, “The way
he sat and fell, if you put all the ropes in the world it

woul dn’t have prevented himfromfalling down because that was
very unusual what he did.” Carval ho explained that if a boxer
sits on the ropes like Foronda did, “[t]he ropes spread apart.”
When asked if the requirenents for sparring rings
shoul d be the sanme as those for conpetition rings, Carval ho
opi ned that “we should use the best precautions that you can to
prevent . . . See, you don’t want the boxer to get injured before
he conpetes, so you want to stay as much as you can toward
keeping the guy fromgetting injured.” He cautioned that this
was hi s personal opinion only, because “sone coaches have rings
to work on, sone don't to spar on. So | don't want to give an
opi nion as far as what everybody should do.” As to whether
Foronda had any know edge of the difference between the Wi akea
ring and a conpetition ring, Carval ho surm sed that Foronda was
probably unaware of any differences. But Carval ho naintai ned
t hat Foronda was aware of the danger of falling out of the ring
the way he did: “Sure. They go in and out of [the] ring tw ce,

four tinmes a night. They know that they could easily be thrown
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out or junp out or they could fall out if they |ean back, or
what ever. They know that.”

Fel i ciano had been an active nmenber of the | ocal boxing
community since 1987, as a boxer, coach, trainer, referee and
judge. He maintained his expertise by regular attendance at
sem nars on safety rules and equi pnent for amateur boxing.
Feliciano testified that spacer ties tighten the ring ropes to
prevent sagging. The choice of one spacer tie versus two ties
depends upon the tightness of the ring ropes and the type of
fighting that goes on within the ropes. Like Carval ho, Feliciano
had been unaware of the two-tie requirenent until 1995.

Fel i ciano agreed that when a boxer |eans on the ropes,
there is always a possibility that the boxer will fall out of the
ring. He had seen fighters fall backward through the ropes, even
inrings with two spacer ties installed on each side. He
prof essed no know edge about the tightness of the ropes at the
Wai akea ring. He said that sonme amat eur boxing clubs do not even
have a ring.

Feliciano stated that because the USA Boxing rules
require two spacer ties for conpetition rings, a coach would want
his boxer to get used to a ring that has two ties per side.
Fel i ci ano noted, however, that the rules for conpetition rings do
not apply to sparring or practice. |Indeed, he was unaware of any
USA Boxing rules that applied to practice sessions, or required
that sparring occur in aring or in any particular type of ring.
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He renenbered that when he used to train, there was no ring, just
a gymand lines on the floor delineating the perineter of an
i magi nary boxi ng ring.

In response to questions regarding Carval ho's
coaching ability, Feliciano opined that Carval ho was a good coach
and very know edgeable. His only criticismwas, that when he
sparred with one of Carval ho’s boxers in 1993 or 1994, he felt
that Carval ho didn't control his fighter.

Pagan testified that he al so bel onged to H BC and t hat
he usually sparred twice a week with the club. Before the
accident, he had sparred “[p]lenty of tinmes” with Foronda. He
confirmed that it is nore difficult to get in and out of the ring
during conpetition because the two spacer ties nake the ropes
“tighter.” Pagan felt, however, that the two-tie rule was not
necessary for the Wi akea ring, because the ring was used only
for sparring: “Because it’s not like a real fight where they are
goi ng to be bangi ng each other and noving hard agai nst the ropes
and stuff. |It’s supposed to be a sparring ring and not a
fighting ring.” Wen asked by Plaintiffs’ counsel to acknow edge
that, on occasion, boxers are “banged” during sparring matches,
Pagan responded, “Yes.” Plaintiffs’ counsel then asked, *And
t hat happened in your match with M. Foronda?” Pagan answered,

1] Yes . ”
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II. Standards of Review.

W review the circuit court's award of summary judgnment
under the sanme standard applied by the circuit court. Anfac,

I nc. v. Wi kiki Beachconber |Investnent Co., 74 Haw. 85, 104, 839

P.2d 10, 22 (1992) (citation omtted).

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law.” Hawai‘i Rul es of
Civil Procedure (HRCP) Rule 56(c) (1999). *“Afact is material if
proof of that fact would have the effect of establishing or
refuting one of the essential elenents of a cause of action or

defense asserted by the parties.” Hulsman v. Hemmeter Dev.

Corp., 65 Haw. 58, 61, 647 P.2d 713, 716 (1982) (citations
omtted). “In ruling on a notion for sunmmary judgnment, the

all eged facts and the inferences |logically drawn therefrom nust
be viewed in the light nost favorable to the non-noving party.”

MIller v. Manuel, 9 Haw. App. 56, 65, 828 P.2d 286, 292 (1991)

(citation omtted).

“The novant in a sumrmary judgnent proceedi ng has the
burden of showi ng the absence of any nmaterial fact issue, and the
novant may di scharge that burden by showing that if the case went

to trial there would be no evidence to support the non-novant’s
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position.” Wagatsuma v. Patch, 10 Haw. App. 547, 561, 879 P.2d

572, 581-82 (1994) (citations omtted). “Wen a notion for
sumary judgnent is made and supported as provided in this rule,
an adverse party may not rest upon the nere allegations or
denials of his pleading, but his response, by affidavits or as
otherwi se provided in this rule, nmust set forth specific facts
showing that there is a genuine issue for trial. |If he does not
so respond, summary judgnent, if appropriate, shall be entered
against him” HRCP Rule 56(e) (1999).

ITTI. Discussion.

In Larsen v. Pacesetter Systens, lInc., 74 Haw. 1, 837

P.2d 1273 (1992), the Hawai‘i Suprene Court encountered the
nebul a of the defense of assunption of risk:

The doctrine of assunption of risk has
been a subject of nuch controversy and
confusion, in large part because it
enconpasses, under the deceptively sinple
construct that a plaintiff has deliberately
subj ected hinself to danger, the concepts of
plaintiff’s consent, defendant’s |ack of
duty, and plaintiff’s contributory
negligence. J. Wade, The Place of Assumption
of Risk in the Law of Negligence, 22 La. L
Rev. 5, 14 (1961); see generally F. Janes,
Assumption of Risk, 61 Yale L.J. 141 (1952);
[W] Keeton, [Prosser and Keeton on Torts] 8§
68, at 480 [(5th ed. 1984)]. The defense is
not a favored one and the trend in the | aw
has been toward abolishing it. Blackburn [V.
Dorta], 348 So.2d [287,] 289 [(Fla. 1977)]; 4
F. Harper, F. Janes, & O Gay, The Law of
Torts 8 21.0 n. 4, at 190 (2d ed. 1986); see
generally H. Wods, Conparative Fault § 6, at
131- 163, 499-788 (2d ed. 1987). The doctrine

-16-



has been criticized as duplicative of nore
wi del y under stood concepts such as duty
and as adding “nothing to nodern | aw except
confusion,” Janes, supra, at 169; Wde,
Assumption of Risk, supra, at 14; Har per,
Janmes & Gray, supra, 8§ 21.0, at 193
describing “The Battle of the WI derness,”
the nanme by which drafters of Restatenent
Second) of Torts designated debate over
whet her to include the defense).

Id. at 34-35, 837 P.2d at 1290 (typesetting in the original,
footnote omtted).

From the amal gam the suprene court distilled two
di stinct doctrines. Assunption of risk is generally categorized
as either express, in the sense of an express contract to relieve
t he defendant of certain duties, or inplied, where relief from
liability is inplied fromthe plaintiff’s act of electing to
participate in the underlying activity despite known or
reasonably foreseeable risk. Wth respect to the forner
category, the suprene court confirned that

[a] ssunption of risk nay be express, in the
sense of an express contract. See Heil
Valley Ranch, Inc. v. Simkin, 784 P.2d 781
(Col 0. 1989) (express release waiving any
claimas a result of physical injury incurred
whi | e horseback riding); Tunkl v. Regents of
Univ. of Cal., 60 Cal.2d 92, 32 Cal. Rptr.
33, 383 P.2d 441 (1963) (hospital patient’s
express agreenent to assune risks of nedical
negligence invalid as contrary to public
policy); Schneider v. Revici, 817 F.2d 987
(2d Cir. 1987) (statute recognizing “covenant
not to sue”).

Id. at 35, 837 P.2d at 1290 (typesetting in the original). Wth

respect to the latter category, the suprene court recogni zed that
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yet another doctrinal divide exists within the concept of inplied
assunption of risk, between primary inplied assunption of risk
and secondary inplied assunption of risk:

| mpl i ed assunption of risk has been used
in the context of negligence cases to
describe two distinct theories under which a
defendant may avoid liability. The “primary”
sense of inplied assunption of risk emerged,
along with the gl obal doctrine itself, out of
the common | aw action of a servant agai nst
his master. Keeton, supra, 8 68 n.1l, at 480.
Used in its primary sense, assunption of risk
describes the act of a plaintiff, who has
entered voluntarily and reasonably into sone
relation with a defendant, which plaintiff
knows to involve the risk. It is an
alternate expression of the proposition that
a defendant owes no duty to a plaintiff.
Rest at enent (Second) of Torts 8§ 496A conment
C; Meistrich v. Casino Arena Attractions,
Inc., 31 N.J. 44, 48, 155 A 2d 90, 93 (1959).
Primary inplied assunption of risk may be
illustrated by the case in which a plaintiff
has been injured as a natural incident of
engaging in a contact sport. It may al so be
seen in the act of a spectator entering a
basebal | park, thereby consenting that the
pl ayers proceed wi thout taking precautions to
protect her frombeing hit by the ball.
Rest at enent (Second) of Torts § 496A conment
C; Ordway v. Superior Court, 198 Cal. App. 3d
98, 243 Cal. Rptr. 536 (1988).

In its “secondary” sense, inplied
assunption of risk focuses on a plaintiff’s
conduct, and describes a situation where
plaintiff knows of the danger presented by a
def endant’ s negligence and proceeds
voluntarily and unreasonably to encounter it.
Meistrich, 31 N.J. at 53, 155 A . 2d at 93-94;
Rest at enent (Second) of Torts 8§ 496A comment
c. Aplaintiff’s assunption of risk is
unr easonabl e, and a form of contributory
negl i gence, where the known risk of harmis
great relative to the utility of plaintiff’s
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conduct. Restatenent (Second) of Torts §
496A comment c.

ld. at 35-36, 837 P.2d at 1290-91 (typesetting in the original,

footnote omtted).

In Larsen, the question was, whether the various forns

of assunption of risk survived the advent of conparative

negligence in products liability cases.

1290.

ri sk survived, but that inplied assunption of risk did not.

The suprene court concluded that express assunption of

|d. at 34, 837 P.2d at

Wth

respect to the latter holding, the suprene court first concl uded

that the application of primary inplied assunption of

absurd in the context of

liability tort actions”:

The concept of reasonable primary inplied
assunption of risk nakes sense in the
products liability context under one set of
ci rcunstances — where plaintiff is injured
whi | e reasonably using a product that is not
defective, e.g., plaintiff has reasonably
assuned the risk of being cut while using an
ordinary knife. However, as applied to a
defective product, the concept is absurd; if
a plaintiff is injured while reasonably using
a defective product, a defendant shoul d not
be relieved of liability. Indeed, a
defective product is one that causes injury
when it is used in a reasonabl e manner, and
the tort and inplied warranty doctrines of
products liability were designed to
conpensate plaintiffs for these very
injuries. W therefore decline to retain the
concept of reasonable primary inplied
assunption of risk where it unnecessarily
duplicates the “defect” analysis and has the
clear potential to generate confusion and
error.
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Id. at 38, 837 P.2d at 1292 (enphases in the original). The
suprene court then concluded that secondary inplied assunption of
risk, or what it terned “unreasonable primary inplied assunption
of risk,” was subsuned in, and therefore nerged with, the concept
of conparative negligence:

To the extent that there may be unreasonable

primary inplied assunption of risk, we find

that the policy it represents — the notion

that no duty is owed — has been rendered

i nvalid by the nerger of conparative

negl i gence and inplied assunption of risk.

See Armstrong [v. Cione,],69 Haw. [176,] 182,

738 P.2d [79,] 82-83 [(1987)]. W

consequently hold that in inplied warranty

and strict products liability tort actions,

the concept of primary inplied assunption of

risk is abolished, and inplied assunption of

risk provides a defense to liability only

when plaintiff’s “assunption of risk” is a

formof contributory negligence. cCfr.

Rest at enent (Second) of Torts, supra, 8 402A
comment n at 356 (contributory negligence).

Id. at 38-39, 837 P.2d at 1292 (typesetting in the original).

It is clear fromthe suprene court’s cabined rationale
and holding in Larsen that it elimnated primary inplied
assunption of risk as a discrete defense only in the products
liability context. |Its reference to primary inplied assunption
of risk in the sports context indicates that the doctrine retains
its essential vitality there. Larsen expressly noted its
reliance on Meistrich, 155 A.2d 90 (N. J. 1959), in its discussion
of primary inplied assunption of risk. Larsen, 74 Haw. at 35

n. 10, 837 P.2d at 1291 n. 10. Meistrich was a case in which an
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ice skater injured in a fall at a skating rink sued the operator
of the rink. Thus, it involved the sports context in nuch the
sanme i ssue the Hawai ‘i Supreme Court in Larsen confronted,
nanmel y, whether inplied assunption of risk nmerged with the
conpl ete defense of contributory negligence then regnant in New
Jersey. The Suprene Court of New Jersey answered in the
affirmative with respect to secondary inplied assunption of risk,
but expressly preserved primary inplied assunption of risk as a
di screte and conpl ete defense in the sports context. Meistrich,
155 A 2d at 96-97.

Shortly after Larsen was decided, the United States

district court for the district of Hawai ‘i, in Tancredi v. D ve

Makai Charters, 823 F. Supp. 778 (D. Hawai ‘i 1993), overruling on

ot her grounds recogni zed by, Md enahan v. Paradi se Cruises,

Ltd., 888 F.Supp. 120 (D. Hawai‘i 1995), a diving fatality case,
di scussed Larsen and concluded that “[t] he Hawaii Suprene Court
has not yet addressed inplied assunption of risk, either
secondary or primary, in the context of recreational sports.”

Id. at 788 (footnote omtted). Because it was sitting in
diversity, the federal court exercised its “best judgnent in
predicting” that “the Hawaii Suprenme Court would allow the
defense [of primary inplied assunption of risk] in an appropriate
sports-related case.” |d. (citation and internal quotation marks

omtted).
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In making its prediction, the Tancredi court reasoned
that primary inplied assunption of risk contenplates a plaintiff
who reasonably chooses to bear a particular risk of harm
Conversely, the defendant owes no |legal duty to protect the
plaintiff fromany harmthat risk may entail. There being no
| egal duty to breach, there can be no tal k of negligence, Bidar

v. Anfac, Inc., 66 Haw. 547, 551, 669 P.2d 154, 158 (1983) (“it

is fundanental that a negligence action lies only where there is
a duty owed by the defendant to the plaintiff” (citations
omtted)), and thus, primary inplied assunption of risk renmains a
di screte and conpl ete defense quite apart from conparative
negligence. As stated by the Tancredi court,

[a] ssunption of the risk acts as a conplete
bar where plaintiff’s conduct in assum ng a
particular risk was reasonable (for instance,
where a spectator chooses to attend a
basebal | ganme and as a consequence is injured
by a stray ball). A successful pleading of
assunption of the risk precludes a finding of
breach of duty. See Comment Note —-

Di stinction Between Assunption of R sk and
contributory [sic] Negligence, 82 A L.R 2d
1227, citing Meistrich v. Casino Arena
Attractions, Inc., 31 N.J. 44, 155 A . 2d 90
(1959).

Tancredi, 823 F.Supp. at 788-89. On the other hand, secondary
i nplied assunption of risk refers to a plaintiff’s unreasonable
decision to confront a risk of harmcreated by the defendant’s
negl i gence. The bal ancing of respective faults in those

ci rcunstances i s quintessential conparative negligence and hence,
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subsuned therein, |eaving no residue of independent existence for
t he defense of secondary inplied assunption of risk:

In secondary inplied assunption of risk,
the inquiry is whether or not plaintiff’s
conduct was unreasonable. It is a form of
contributory negligence and the question is
to what extent did Tancredi breach a duty of
care for his own safety. |In Hawaii,
secondary inplied assunption of risk is a
form of conparative negligence to be conpared
agai nst defendant’s fault. “Were
conpar ati ve negligence principles apply,
assunption of risk that is a form of
contributory negligence serves to reduce,
rather than bar, plaintiff’s recovery.”
Larsen 837 P.2d at 1290 [sic], citing Kaneko
v. Hilo Coast Processing, 65 Haw. 447, 463,
654 P.2d 343, 352 (1982); Bulatao v. Kauai
Motors, Ltd., 49 Haw. 1, 15, 406 P.2d 887,
895, reh’g denied, 49 Haw. 42, 408 P.2d 396
(1965). The trier of fact, in apportioning
the loss resulting fromthe injury, may
consider the relative responsibilities of the
parties.

Id. at 790.

The upshot of the rationale is, that if primary inplied
assunption of risk does not conpletely bar the plaintiff in any
particul ar case, then general conparative negligence principles
apply. And this was exactly the outconme in the Tancredi case.
Id. at 788-90, passim Be it acknow edged or sub silentio, this
ki nd of conceptual triage is enployed in the sports injury cases
t hat foll ow.

We agree with the federal court’s prediction and hold

that primary inplied assunption of risk remains a discrete and
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conplete defense in sports injury cases. 1In its absence, general
conpar ati ve negligence principles obtain.
In an oft-cited case which predated Larsen by a few

years, Turcotte v. Fell, 502 N E. 2d 964 (N Y. 1986), the Court of

Appeal s of New York exam ned the defense of primary inplied
assunption of risk in the professional sports arena. The
plaintiff, Ronald J. Turcotte, was a famous and wel | -j ourneyed
prof essi onal jockey. He had ridden the inconparable Secretari at
when that horse won the Triple Crown in 1973. Turcotte was
seriously injured and rendered parapl egic when the horse he was
riding clipped the heels of another, tripped and fell. He sued
anot her jockey in the race, claimng that the other rider had
caused the accident by negligently and in violation of New York
Raci ng and Wagering Board rules crossing into Turcotte’s | ane of
travel. Turcotte also sued the owner and operator of the Bel nont
Park racetrack, charging that uneven watering of the track had
made it hazardously nuddy. 1d. at 966.

The New York court stated its understandi ng of the
general doctrine of primary inplied assunption of risk:

The risk assuned has been defined a

nunmber of ways but in its nost basic sense it

means that the plaintiff, in advance, has

given his consent to relieve the defendant of

an obligation of conduct toward him and to

take his chances of injury froma known risk

arising fromwhat the defendant is to do or

| eave undone. The situation is then the sane

as where the plaintiff consents to the

infliction of what would ot herwi se be an

intentional tort, except that the consent is
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Id. at 967-68 (citations and internal
The New York court

as the category of assunption of

event s:

to run the risk of unintended injury. The
result is that the defendant is relieved of
| egal duty to the plaintiff; and being under
no duty, he cannot be charged with
negl i gence.

The doctrine has been divided into
several categories but as the termapplies to
sporting events it involves what comentators
call “primary” assunption of risk. Risks in
this category are incidental to a
rel ati onship of free association between the
defendant and the plaintiff in the sense that
either party is perfectly free to engage in
the activity or not as he wi shes.

Def endant’ s duty under such circunstances is
a duty to exercise care to nmake the
conditions as safe as they appear to be. |If
the risks of the activity are fully
conprehended or perfectly obvious, plaintiff
has consented to them and defendant has
performed its duty. Plaintiff’'s “consent” is
not constructive consent; it is actual
consent inplied fromthe act of the electing
to participate in the activity. Wen thus
anal yzed and applied, assunption of risk is
not an absol ute defense but a neasure of the
defendant’s duty of care and thus survives
the enactnent of the conparative fault
statute.

ld. at 968 (citations omtted).

From t hese general principles, the New York court

identified primary inplied assunption of

risk inmplicated in sporting

guotation marks omtted).

risk

pronul gated principles of application in the sports context that

continue to resonate today.
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First, and generally, the defense applies to “those

i njury-causing events which are known, apparent or reasonably

f oreseeabl e consequences of the participation[,]” except for

“acts which are reckless or intentional.” [d. (citations

omtted). Cearly, a plaintiff’s actual know edge of risk does

not circunscri be the defense.

Second, application of the defense differs with the

defendant. Wth respect to co-participant defendants, such as

t he jockey whom Turcotte had sued,

[ W] het her a professional athlete should be
hel d under this standard to have consented to
the act or omi ssion of a coparticipant [sic]
whi ch caused his injury invol ves
consideration of a variety of factors
including but not limted to: the ultimte
pur pose of the game and the nmethod or nethods
of winning it; the relationship of
defendant’s conduct to the ganme’s ultimate
pur pose, especially his conduct with respect
to rules and custons whose purpose is to
enhance the safety of the participants; and

t he equi prment or aninmals involved in the

pl ayi ng of the game. The question of whether
t he consent was an infornmed one includes
consi deration of the participant’s know edge
and experience in the activity generally.

Id. at 969. On the other hand, nonpartici pant defendants,
as the racetrack owner

owed the sanme general duty to those using its
property as to owners of real property
generally, the duty to exercise reasonable
care under the circunstances. Reasonable
care may vary, however, dependi ng upon the
party seeking relief and his purpose in being
on the prem ses.

-26-
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[ The racetrack owner’s] duty to
plaintiff is simlarly neasured by
[plaintiff’s] position and purpose for being
on the track . . . and the risks he accepted
by being there. |n deciding whether
plaintiff consented to the conditions which
existed at the tinme, the court should
consi der the nature of professional
horseracing and the facilities used for it,

t he pl ayi ng conditions under which
horseracing is carried out, the frequency of
the track’s use and the correlative ability
of the owner to repair or refurbish the
track, and the standards nmi ntai ned by ot her
simlarly used facilities.

Id. at 970 (citations and internal quotation marks omtted).

Last, the policy underlying the defense is “the belief
that the |aw shoul d not place unreasonabl e burdens on the free
and vigorous participation in sports[.]” 1d. at 968 (citation
and internal quotation marks omtted).

Appl ying the foregoing principles, the New York court
deci ded that Turcotte's conplaint should have been di sm ssed as
to all defendants. 1d. at 966-67. It is worth noting that in
doing so, the court held that rules of the sport, even those
relating to safety, are rules and consequences on their own ternmns
whi ch often address instances of nere carel essness, and while
wort hy of consideration in the application of the defense, do not
suppl ant the governing principles it enunciated. [d. at 969-70.

Turcotte was enpl oyed soon enough, unfortunately, in

Cassen v. lzquierdo, 520 N.Y.S.2d 999 (N Y. Sup. C. 1987).

During the course of a professional mddl ewei ght bout at Madi son

Square Garden, WIllie C assen sustained a nunber of blows to the
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head. He was knocked out in the tenth round and died five days
|ater as a result of a subdural hematoma. Hi s wi dow sued, nam ng
a nunber of defendants, but not including C assen’s opponent.

Id. at 1000.

In ruling on notions for summary judgnment brought by
several defendants, the d assen court sunmarized the holdings in
Turcotte:

In Turcotte v. Fell, supra, the Court of

Appeal s granted summary judgnent to a

racetrack proprietor and co-participant on

the ground that a professional athlete who

el ects to engage in a sport assunes all risks

whi ch are inherent in that sport and thus any

injuries that are reasonably foreseeable as a

consequence of participation. The exception

to this rule includes those injuries caused

by intentional or reckless acts. Wether a

risk is inherent in a particular sport

depends on various factors including the

nature of the sport and the foreseeability of

t he danger based on the athlete' s prior
experi ence.

Id. at 1000-01 (typesetting in the original). A novant of note
was the Garden, pronoter of the fight and operator of the

prem ses, alleged to have provided “faulty energency equi pnent.”
The court granted summary judgnent in favor of the Garden,

hol ding that “[t]he risk to a seasoned professional boxer of

I nproperly maintained or faulty energency equi pnent is .
reasonably foreseeabl e under the circunstances and, thus, Mdison
Square Garden’s only duty was to avoid reckless or intentional

acts.” 1d. at 1001.
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Turcotte was again the touchstone case in Benitez v.

New York Gty Bd. of Educ., 541 N.E. 2d 29 (N Y. 1989). Benitez,

a high school senior, broke his neck during a varsity foot bal
gane while correctly executing a block on a kickoff return. He
sued the Gty board of education and its athletic |eague,

cl ai m ng, anong other things, that they were negligent in
allowing himto play w thout adequate rest. H's coach and an
assi stant principal had warned the school’s principal “that the
gane was a m smatch and shoul d not be played because of the high
risk of injury.” A star athlete, Benitez participated, as was
his wont, in the “great mpjority of plays” on offense, defense
and special teanms. Benitez felt fatigued at the tinme of his
injury, but did not tell his coach about his condition. 1d. at
30- 31.

Rej ecting Benitez' argunent that the defendants owed
himan in loco parentis duty of care, the Court of Appeals of New
York hel d that

[f]atigue and, unfortunately, injury are

i nherent in team conpetitive sports,

especially football. . . . Wthin the

breadt h and scope of his consent and

participation, plaintiff put hinself at risk

in the circunstances of this case for the

injuries he ultimtely suffered. On his own

proof, he thus failed to neet the burden of

showi ng sone negligent act or inaction,

referenced to the applicable duty of care

owed to himby these defendants which nay be

said to constitute a substantial cause of the

events which produced the injury. The injury
in this case, in sum was a |uckless acci dent
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arising fromthe vigorous voluntary
participation in conpetitive interschol astic
athletics.

Id. at 34 (citations and internal quotation marks omtted).
Apparently, the Turcotte doctrine does not parse overnmuch with
respect to age and experience, or as between professional and
amateur athletics.

In a nore recent boxing injury case out of New York,

DiMarco v. New York Gty Health and Hospitals Corp., 589 N Y.S. 2d

580 (N. Y. App. Div. 1992), City firefighter Frank Di Marco was
seriously injured while boxing at a private gym He and his wife
instituted a negligence action against the gymowner. |1d. at
581.

Wthout detailing inits opinion the nature of the
al | eged negligence, the suprene court appellate division, citing
Turcotte, affirnmed the suprene court’s dismssal of the lawsuit,
hol di ng t hat

the injured plaintiff was a skilled and
experi enced boxer who voluntarily
participated in the boxing event which led to
his injuries. Under the doctrine of
assunption of risk, the injured plaintiff, by
such participation, consented that the duty
of care owed himby the gymwas no nore than
a duty to avoid reckless or intentionally
harnful conduct. Since there is no claim
that the gym s conduct towards the injured
plaintiff was reckless or intentionally
harnful, nor is there any support in the
record for such a claim it is axiomatic that
the gymdid not breach any duty of care to
the injured plaintiff. Wthout a breach of
any duty, the gym cannot be found to have had
a part in causing or augnmenting the injury[.]
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Id. at 581-82 (citations omtted). Fromwhat we can glean from
the opinion, passim it appears that Di Marco was boxing as an
amateur at the time of his injury.

As was the case with Larsen in the products liability
context, Turcotte s reexam nation of the defense of primary
i nplied assunption of risk in the sports context was actuated by
the rise of conparative negligence and the correspondi ng dem se
of the conplete defense of contributory negligence. Turcotte,
510 N.Y.S.2d at 52. On the other coast, in California, the
advent of conparative negligence led in simlar fashion to a new
| ook at primary inplied assunption of risk in the sports arena.

In Knight v. Jewett, 834 P.2d 696 (Cal. 1992), the Suprene Court

of California had occasion to do its own reexam nation of the
defense, in a case in which the plaintiff clainmed she was injured
by the overly ranbunctious play of the defendant in a pickup
touch football gane.

The California court decided, |ike the New York court
in Turcotte, that the discrete and conpl ete defense of primry
i nplied assunption of risk survived the hegenony of conparative
negl i gence, while the secondary sense of it nmerged. Knight, 834
P.2d at 703. The Knight court then went on to |im outlines of
the defense in the sports context that essentially trace those
pronmul gated in Turcotte.

First, and generally, defendants have no duty to

protect a plaintiff against risks of harmthat are inherent in
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the sport; correlatively, defendants do have a duty of due care
not to increase such risks:

As a general rule, persons have a duty
to use due care to avoid injury to others,
and may be held liable if their carel ess
conduct injures another person. . . . In the
sports setting, however, conditions or
conduct that otherwi se m ght be viewed as
dangerous often are an integral part of the
sport itself.

Al t hough defendants generally have no
|l egal duty to elimnate (or protect a
plaintiff against) risk inherent in the sport
itself, it is well established that
def endants generally do have a duty to use
due care not to increase the risks to a
partici pant over and above those inherent in
t he sport.

Id. at 708 (citations omtted).

Second, the enphasis upon the risk inherent in the
sport suggests that a plaintiff’s subjective know edge or
appreciation of the potential risk is not the exclusive, or even
primary, focus in defining a defendant’s duty. Rather,
application of the defense differs fromsport to sport and from
def endant to defendant. The Knight court observed that

[r]ather than being dependent on the

know edge or consent of the particul ar
plaintiff, resolution of the question of the
defendant’s liability in such cases turns on
whet her the defendant had a | egal duty to
avoi d such conduct or to protect the
plaintiff against a particular risk of harm
As al ready noted, the nature of a defendant’s
duty in the sports context depends heavily on
the nature of the sport itself.

-32-



Additionally, the scope of the |legal duty
owed by a defendant frequently will also
depend on the defendant’s role in, or
relationship to, the sport.

Id. at 709. Because Knight involved a co-participant defendant
and no others, the court had occasion to consider closely only
the standard of conduct applicable to co-participant defendants.
After an exhaustive review of the pertinent cases, the court held

t hat

a participant in an active sport breaches a

| egal duty of care to other participants —
i.e., engages in conduct that properly may
subject himor her to financial liability —
only if the participant intentionally injures
anot her player or engages in conduct that is
so reckless as to be totally outside the
range of the ordinary activity involved in

t he sport.

Id. at 711 (footnote onmtted).

Finally, and again in the co-participant context, the
Kni ght court enunciated the policy sustaining the defense — the
preservation of free and vigorous participation in sports:

In reaching the conclusion that a
coparticipant’s [sic] duty of care should be
limted in this fashion, the cases have
expl ained that, in the heat of an active
sporting event |ike baseball or football, a
partici pant’s nornmal energetic conduct often
i ncl udes accidentally carel ess behavior. The
courts have concluded that vigorous
participation in such sporting events likely
woul d be chilled if legal liability were to
be i nposed on a participant on the basis of
his or her ordinary carel ess conduct.

Id. at 710. Accordingly, the court put the rules of the gane in

their proper place vis-ta-vis the defense:
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The cases have recogni zed that, in such a
sport, even when a participant’s conduct
violates a rule of the ganme and may subj ect
the violator to internal sanctions prescribed
by the sport itself, inposition of Iegal
liability for such conduct mght well alter
fundanmental ly the nature of the sport by
deterring participants from vigorously
engaging in activity that falls close to, but
on the perm ssible side of, a prescribed

rul e.

Id. (enphasis in the original).

Having said all that, the Knight court held that the
def endant had been, “at nost, careless or negligent in knocking
over plaintiff, stepping on her hand, and injuring her finger.”
Id. at 712. Primary inplied assunption of risk thus constituted
a conpl ete defense, and there was no need to go further to
consi der conparative negligence. I|d.

Several years after Knight, the California court of
appeal s had occasion to flesh out the theory of primary inplied

assunption of risk in Bushnell v. Japanese-Anerican Religious and

Cultural CGr., Concord Judo Qub, 50 Cal. Rptr. 2d 671 (Cal. C

App. 1996). Bushnell had been practicing a judo throw with an

i nstructor at a judo club, perform ng each repetition at an

i ncreased speed. On the last of many repetitions, Bushnell broke
his leg. Cdaimng that the speed with which he was | ed through

t he maneuver was excessive, Bushnell sued the judo club, claimng
that it was liable for the negligence of its instructors. 1d. at

673.
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Because the judo club was a defendant, the Bushnel
court had the opportunity to revisit Knight, as it mght apply to
def endants ot her than co-participants in the sport. |In doing so,
the court enunciated a general rule applicable in all cases and
to all defendants:

[I]n all cases the nature of the activity,
the relationship of the defendant to the
activity and the relationship of the
defendant to the plaintiff nust be exani ned.
It nust then be determned, in light of the
activity and these rel ati onshi ps, whether the
def endant’s conduct at issue is an “inherent
risk” of the activity such that liability
does not attach as a matter of |law. General
rules of liability attach when the
defendant’s conduct is not an inherent risk
of the activity or when the defendant’s
conduct increased the inherent risks in the
activity. A defendant al so may be charged
with the duty to take such precautions as
will prevent the risk wthout having a
chilling effect on the nature of the
activity.

ld. at 674. Thereupon, the Bushnell court held that repetitive

training at increasing speed is an inherent part of a sport such

as judo. Inposing liability where an instructor endeavors to
i nprove a student’s skill would di scourage such practice and thus
have a pernicious effect upon the sport as a whole. 1d. at 675.

Armed with the foregoing precedents, exanples and
principles, we turn to the matter at hand.
Fromthe circuit court’s ruling in this case, we can

di scern that the sunmary judgnents were granted based upon the
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doctrine of primary inplied assunption of risk. The circuit
court stated in conclusion of |aw nunber 4:

Jeffrey Foronda assuned all risks inherent
in the sport of boxing, including the risk of
bei ng struck during sparring, the risk of falling
t hrough the ropes of the boxing ring, the risk of
falling, the risk of striking his head on the
floor as a result of a fall during sparring
practice, the risk of being inproperly
supervi sed, the risk of inproper coaching, and
all other risks which are alleged to have
contributed to his untinely death.

Accordingly, we limt our remaining discussion to primary inplied
assunption of risk.?
We hold that primary inplied assunption of risk is a

di screte and conpl ete defense® where the defendant’s conduct at

2 In conclusion of |aw nunber 5, the circuit court stated that it
did not base its sunmary judgments upon the doctrine of express assunption of
risk:

The three release and waivers Jeffrey Foronda
executed do not expressly identify clainms for
“negligence” or the risk of “negligence” and this
Order is not based on the validity of those agreements
as rel eases, waivers, or contractual assumptions of
risk, or their effect on claims for negligence

Rat her, the court accorded the three releases and waivers significance only as
evidence in regards to primary inmplied assumption of risk. As the court
stated in conclusion of |aw nunber 6:

Jeffrey Foronda’'s execution of three release and
wai vers, which contained express | anguage that he
assumed the risk of bodily injury or death arising out
of his participation in boxing, is evidence of his
assumption of the risks associated with boxing

3/ We do not mean to suggest that primary inplied assumption of risk
is an affirmative defense to be proven by the defendant. As we have
di scussed, the doctrine “is an alternate expression for the proposition that
def endant was not negligent[.]” Meistrich v. Casino Arena Attractions, Inc.,
155 A.2d 90, 93 (N.J. 1959). Because “[a] plaintiff has the burden of proving
negligence[,] . . . [t]lhe burden of proof as to negligence of defendant does
(continued...)
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issue is an inherent risk of the sports activity. In determning
whet her the defendant’s conduct is an inherent risk of the sports
activity, we consider the nature of the activity, the
rel ati onship of the defendant to the activity and the
relationship of the defendant to the plaintiff. A defendant may
be held liable to the plaintiff for creating or countenancing
ri sks other than risks inherent in the sport, or for increasing
i nherent risks, and in any event will be held liable for
recklessly or intentionally injurious conduct totally outside the
range of ordinary activity involved in the sport, but liability
shoul d not pl ace unreasonabl e burdens on the free and vi gorous
participation in the sport.

We first consider the unique nature of the sport of
boxi ng. Whatever one’ s personal opinion of the sport m ght be,
and we notice that the sport has many avid participants, fans and
adherents, it nust be acknow edged that society still tolerates
the activity, in which participants excel by injuring their
opponents. Indeed, the very acnme of achievenent for a boxer is
to so batter the opponent as to induce a tenporary coma —-
ot herwi se known as a knockout. W notice, further, that while

not routine, it is not unheard of that permanent injury or even

g(...continued)
not shift to himmerely because he chooses to express his denial of negligence
in ternms that plaintiff assumed (may not conplain of) risks which inhered
not wi t hst andi ng that defendant properly discharged the duty he owed in the
circumstances.” 1d. at 97.
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death results fromthe battering or the unwitting fall to the
canvas. In any other context, such an activity would be
unaccept abl e, indeed, crimnal. See, e.qg., Hawai‘ Revised
Statutes 8§ 707-712 (1993) (“[a] person commts the offense of
assault in the third degree if the person . . . intentionally,
knowi ngly, or recklessly causes bodily injury to another person

[a]ssault in the third degree is a m sdeneanor unl ess
committed in a fight or scuffle entered into by nmutual consent,
in which case it is a petty m sdeneanor”).

The atavistic nature of the sport indicates that its

i nherent risks are extrene. The case |aw does not yield a
significant, formal distinction between professional and anateur

in this respect, see, e.qg., Benitez; D Marco, supra, and no

wonder, for the analysis of primary inplied assunption of risk

| ooks to the nature of the activity, and whether it is paid or
not is relevant only insofar as the distinction nmakes a
difference in the plaintiff’'s skill and experience and in how the

sport is performed. See dassen, 520 N Y.S.2d at 1000-01

(“[W hether a risk is inherent in a particular sport depends on
various factors including the nature of the sport and the
foreseeability of the danger based on the athlete s prior
experience”).

In this regard, Foronda was not a conpl ete neophyte.
He had boxed with H BC from May 1992 to April 1993, then from

February 1995 until the date of his accident on March 30, 1995.
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Over the course of his amateur boxing career, Foronda signed
three witten rel eases and waivers of liability, purporting to
release HHBC fromliability for death, injury and other risks

i nherent in the sport. He boxed conpetitively on two occasi ons,
with a won-1ost record of 1-1. On the fornmer occasion, he
knocked his opponent out; on the latter occasion, he was hinself
knocked out.

On appeal, all parties agree that a participant in the
sport of amateur boxing assunes those risks that are inherent in
the sport. Hence, Plaintiffs admt that Foronda assuned the
risks of being hit hard in the stomach, suffering head injury
from punches, hitting his head on the padded canvas, | eaning
agai nst the ropes for sone tinme without help fromhis coach or
trainer, and falling backward through a properly built ring and
t hereby suffering injury.

Plaintiffs assert, however, that Foronda was unaware
of, and did not assume, the dangers associated with sparring in a
ring that |acked two spacer ties on each side and had, instead,
single spacer ties that were | ooped around the ropes and taped
rather than tied. These conditions, Plaintiffs contend, rendered
t he ropes | ooser and hence nore hazardous:

The ring was not only defective, but also
deceptive. The ropes | ooked like they could save
one fromfalling outside when one was

i ncapacitated. But in fact what they actually
did was acted [sic] as a trap, a tripping device,
that tripped up [Foronda’s] |egs while allow ng
hi s upper body to fall.
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The issue of the spacer ties is the nost consistently
salient issue Plaintiffs raise on appeal and relied upon bel ow.
From what we can tease out of their ranmbling appellate briefs and
the record below, Plaintiffs also condemm the |ack of paddi ng on
the floor outside the ring, presumably because that is where
Foronda’s head hit the floor. Paintiffs also argue,
sporadi cally, that Foronda was unaware of and did not assune the
dangers associ ated with coaching or supervision that allowed him
to spar with a professional boxer, that failed to control the
intensity of the sparring, and that failed to assist himwhile he
was sitting on the rope.

To the extent that these argunments, with their
reference to Foronda’ s | ack of awareness, seek to limt the
defense of primary inplied assunption of risk to those risks of
which the particular plaintiff was subjectively aware, we reject
them \What the particular plaintiff knew or did not know about
the risks of the sport cannot be controlling. The very concept
of inherent risk inplies indwelling risk independent of the
participant’s subjective know edge or perception of it. See
Cl assen, 520 N.Y.S.2d at 1000 (“all risks which are inherent in
that sport and thus any injuries that are reasonably foreseeable
as a consequence of participation”). The inquiry is an objective
one, and must be, for the vagaries of prior know edge or
perception of risk would underm ne the doctrine s underlying

policy, that “the | aw shoul d not place unreasonabl e burdens on
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the free and vigorous participation in sports[.]” Turcotte, 502
N.E. 2d at 968. |Indeed, on the edge of the sword opposite the one
that cuts in favor of plaintiffs, lies the case of the risk

subj ectively known in the particular case but not inherent in the
sport. The focus in this regard is not on the particul ar
participant’s actual know edge, but on the risks inherent in
participation by one with the skill and experience of the
plaintiff.

Plaintiffs’ argunments, we apprehend, go instead to the
concept of risk created or increased beyond the inherent. But
fromthis perspective as well, Plaintiffs’ argunments fail.

Wth respect to the issue of the spacer ties, we first
acknow edge the obvious, that the ropes of a boxing ring are not
a fail-safe net. The history we alluded to at the outset tends
to confirmwhat Plaintiffs concede, that “Jeffrey Foronda
certainly assumed the inherent risks of . . . falling backward
through a properly built ring (if that is possible) and thereby
suffering injury.” Plaintiffs’ Menorandumin Qpposition to
Def endant County of Hawaii’'s Mdtion for Sunmary Judgnent, at 21.

The evidence before the circuit court on the notions
for summary judgnment also confirns that the kind of injury
Foronda suffered, and the instrunentality of that injury, are
i nherent risks of the sport. Carvalho testified in his
deposition that boxers often sit or |ean on the ropes, and can

easily fall or be propelled through the ropes. During his
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thirty-year involvenent with the sport, Carval ho had seen boxers
di ve through the ropes, get pushed through ropes and literally
fly through the ropes. Plaintiffs’ own w tness, Feliciano,
testified in his deposition that when boxers | ean on the ropes,
there is always the possibility of falling out of the ring.

| ndeed, Feliciano had seen fighters fall backward through the
ropes, even fromrings equipped with two spacer ties per side.

I nci dentally, we observe that Hawai‘ Admnistrative Rules

88 16-74-132 (professional boxing) and 16-74-393 (anmateur boxi ng)
(1993) contenplate, with conplete equanimty, a boxer falling or
bei ng knocked out of the ring, and in fact provide rules for how
and when the referee is to conduct the down count in those
eventualities.

However, the question remains, in this particular case,
whet her Defendants created or increased a risk of the sport
beyond the inherent by failing to utilize two spacer ties,
properly tied, on each side of the boxing ring. This argunent,
based whol |y upon a USA Boxing rul es requirenent, takes on the
hue of a red herring when we rem nd ourselves that the accident
happened whi |l e Foronda was sparring, or practicing for upcom ng
conpetition. The undi sputed evidence before the circuit court
i ndi cated that the USA Boxing rules applied only to conpetition

and rings used for conpetition, and not to sparring or
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practice.* Carval ho and Feliciano confirned that the rul es
applied only to rings used in conpetition. Apart fromthe issue
of the spacer ties, there is no evidence in the record that the
Wai akea ring was otherw se unsafe or |ess than standard.

I ndeed, it appears that in renovating and maintaining
the ring as he did, Carval ho reduced rather than increased the
ri sks inherent in the sport. The undisputed evidence before the
circuit court showed that no specific standards existed for
amat eur sparring or practice sessions. Feliciano, an experienced
boxer, coach, trainer and referee, who nmaintained his expertise
by regul ar attendance at sem nars on safety rules and equi pnent
for amateur boxing, confirnmed Carval ho’s observation that sone
amat eur boxi ng clubs do not even have a ring. He renenbered that
when he sparred, there was no ring. He sparred in a gymwth
lines on the floor representing the perineter of an inmaginary
boxing ring. Hence, before Carvalho initiated the inprovenents
to the ring, the risk of sustaining injury in a fall was clearly
much hi gher than was the case in the ring renovated by Carval ho.
Viewed in this light, the debate over spacer ties is akin to
gui bbling over the color of the seat belts installed in one's

aut onobi | e.

4 Hawai i Admi nistrative Rules (HAR) 8§ 16-74-294 (1993) governs the
general setup of professional boxing rings (there is no cognate rule for
amat eur boxing rings), including the number and hei ght of the ropes. There
is, therein, no mention of spacer ties.
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Even assum ng, arguendo, that the USA Boxi ng
conpetition rules applied to the Wai akea boxing ring, we question
whet her they woul d have nade for a generally safer environnment
vis-ta-vis the risk involved in this case. Renenber that the
rules contenplate an elevated ring, rather than a ring flush with
the floor |ike the Wai akea boxing ring.> Were, as here, the
risk of injury arose fromthe possibility of falling through the
ropes, how nmuch nore precarious would a fully-conpliant
conpetition ring have been? 1In the sane vein, but nore to the
heart of the matter, we wonder whether the tighter ropes w ought
by doubl e spacer ties, while lessening the risk of falling
t hrough the ropes, m ght neverthel ess have increased the risks of
falling against the ropes with, say, the throat or the back of
t he neck?

But all of this is nmere speculation and surmse within
the broad paraneters of the obvious, inherent peril of falling or
bei ng propelled through the ropes of the boxing ring. W
conclude that the use of single spacer ties on the Wi akea boxing
ring, whether negligent or not, did not create a new risk or
i ncrease the inherent risk of sparring, and hence, cannot negate

Foronda’ s assunption of the risk.

o HAR § 16-74-294, governing the general setup of professional
boxing rings, provides that “[t]he boxing ring . . . shall be elevated not
more than four feet above floor.”
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The sane reasoning and the same conclusion apply to
Plaintiffs’ argument concerning the alleged | ack of paddi ng
outside the ring. That argunment pales in light of the risk
i nherent in the apparent practice of sparring on a gymfloor
wi thout any ring at all. The argunment becones even nore
unsettl ed when we consider that the USA Boxing rules for
conpetition did not even address the matter of covering for the
fl oor outside and below the ring apron.® And we stress the word
“below,” as it again rem nds us that, had the USA boxing rules
been followed in this case, Foronda would have fallen down froma
raised ring, as well as backward. It is, in any event, common
knowl edge that death in boxing can result fromhitting one’s head
ina fall, however and wherever one happens to fall, and that
such a fall can occur anytinme and anywhere boxing of any kind
t akes pl ace.

Again, we find ourselves parsing nere possibilities
wi thin the broad paranmeters of an obvious and inherent peril. W
cannot say that the renovation or naintenance of the Wi akea ring
i ncreased inherent risk or created any new risk; instead, it
appears that Carval ho’s inprovenents had much the opposite

overall effect. Inposing liability in this instance would have

& HAR § 16-74-294, governing the general setup for professiona
boxi ng rings, has no provision for covering or otherw se padding the floor
surrounding the ring. HAR 8§ 16-74-295 (1993) provides that if a boxing ring

is elevated at | east three and one-half feet above the floor, “there shall be
a clear space of three feet on all sides of the ring fromthe posts[,]”
ostensibly in case a boxer falls out of the ring. But there is still no

provision for a floor covering or other padding
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the perverse effect of penalizing Carval ho's voluntary safety
i mprovenents, however inconplete or inperfect, and raising the
bar so high that the very participation of amateur boxers woul d
be threatened, let alone the “free and vi gorous participation”
the | aw protects.

We now turn to Plaintiffs’ argunents concerning
def ective coachi ng and supervi si on.

Plaintiffs criticize Carval ho’s matching of Foronda
wi th a professional boxer during the sparring session. However,
t he professional boxer was Lopez,” with whom Foronda sparred
before his fatal round with Pagan. Pagan, on the other hand, was
a fell ow amat eur boxer of conparabl e age and experience, with
only about three or four fights on his resune. Pagan was twenty
pounds |ighter than Foronda and was consi dered by Carval ho to be
“bel ow [ Foronda’ s] caliber.” Foronda, Carval ho felt, was “way
better than [Pagan] is.” |In the absence of allegation or
evi dence that the sparring session with Lopez sonmehow injured or
debilitated Foronda, or otherw se contributed to the |ater
accident, we cannot say that this concern is material.

As for Plaintiffs’ contention that Carval ho failed to
buffer the intensity of the fighting that went on during the

sparring session, the only evidence before the circuit court

u Al t hough Lopez did box for money, Carval ho considered him a
“novi ce” because Lopez had only “about eight or nine fights” under his belt at
the time of the fatal accident.
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about that particular sparring session was that Foronda and Pagan
were not fighting very hard, that they were “working with each
other.” The sole support for Plaintiff’'s contention is
Feliciano’ s testinony that in 1993 or 1994, he sparred with one
of Carval ho’s boxers and felt that Carval ho did not control his
fighter. Yet Feliciano, Plaintiffs’ own w tness, opined that
Carval ho was a good coach and very know edgeable. Feliciano was
not, in any event, present during the fatal sparring session.
Here again, we do not discern anything material or germane to the
matter at hand.

Finally, Plaintiffs inply that Carval ho and Lopez
negligently failed to assist Foronda while he was sitting on the
rope. We fail to apprehend, however, how either of themcould
have di vined that Foronda needed assistance, if indeed he did at
that point. The only evidence before the court on this score was
that Foronda was sitting on the rope trying to catch his breath,
and that he acknow edged instructions about how to alleviate his
condition with a wave of his hand. W renmain unconvi nced.

The hard reality is that in the sport of boxing, even
t he best of coaching and supervi sion cannot nake the risk of
falling and injuring oneself anything but inherent, as Plaintiffs
admt it is. Nor can it preclude the risk that a boxer can be
seriously injured, or killed, before his coach and trainer can do
anything to prevent it; indeed, before they can even be aware

that the fighter is in trouble. And it certainly cannot prevent
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two people who are hitting each other, even if only in practice,
from becom ng “heated up.” As Pagan told Plaintiffs’ counsel, on
occasi on sparring boxers “bang” each other. Pagan further
admtted, that is what happened in this case. Al of these risks
are inherent in the sport. Said another way, Foronda assuned the
ri sk that coachi ng and supervi sion cannot guarant ee agai nst
injury while boxing. The coaching and supervision during the
fatal accident did not, in any event, create a new ri sk or

exacer bate an inherent risk.

Boxing is a savage sport, with inherent perils
commensurate with its nature. Foronda’s was a terrible accident,
but well within the risk he assumed when he chose to participate
in the sport. As long as society sees fit to tolerate this
sport, such accidents wll continue to occur, and short of
editorializing or legislating, we can find no error in this case.
Primary inplied assunption of risk is a conplete defense. Hence,
we do not reach Plaintiffs’ second point of error on the question

of the County’s know edge of dangerous conditions.
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IV. Conclusion.

Accordingly, we affirmthe circuit court’s June 10,

1998 j udgnent.
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