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I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘I

SKIP P. DAHLEN, Plaintiff-Appellant, v. GENERAL MOTORS
CORPORATI ON, GVC TRUCK DI VI SI QN, a Del awnare
corporation, and HAWAI I MOTORS, |INC., a Hawaii
cor poration, Defendants-Appell ees

APPEAL FROM THE THI RD Cl RCUI T COURT
(CIVIL NO. 93- 089K)

MEMORANDUM OPI NI ON
(By: Burns, C.J., Watanabe and Lim JJ.)

Fol Il owi ng an unsati sfactory, nonbinding arbitration
decision, Plaintiff-Appellant Skip P. Dahlen (Dahlen) filed suit
agai nst Def endant s- Appel | ees (Defendants) General Mtors
Corporation (GW) and Hawai‘i Mtors, Inc. (HM), pursuant to
Hawai i Revised Statutes (HRS) § 4811-4(d) (1993) -- the "Lenon
Law' statute authorizing a trial de novo after nonbindi ng
arbitration. In his conplaint, Dahlen sought, inter alia,
damages for Defendants' alleged failure to repair his 1989 Chevy
Sierra truck to express warranty standards during the truck's
t hree-year warranty period. Although Dahlen's suit survived, in
part, the first of Defendants' sunmary judgnment notions, it fel
in toto to the second. Consequently, the third circuit court

awar ded attorneys' fees and costs against Dahlen. He appeals
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both sunmary judgnments and the award of attorneys' fees and

costs.

I. ISSUES PRESENTED.

Dahl en appeals, in the main, the second sunmary
di smissal that term nated his |lawsuit. He contends that
Def endants were not entitled to judgnment as a natter of |aw
because issues of material fact precluded such judgnent. W do
not reach his contention, because we first take notice, sua
sponte, of plain, reversible error. The circuit court offended
HRS § 4811-4(d)! when it admtted the nonbinding arbitration
award into evidence for summary judgnment purposes, and thereafter
relied upon the award in summarily di sm ssing Dahlen's action.
We therefore vacate the second summary judgnent based
upon the circuit court's inproper reliance upon inadm ssible
evi dence. Accordingly, we also vacate the award of attorneys’
fees and costs against Dahlen. W affirm however, the court’s
first summary judgnment and hence remand for determ nation of the

sol e issue identified hereinbel ow, consistent with this opinion.

v Hawai i Revised Statutes (HRS) 8 4811-4(d) (1993) provides:

The subm ssion of any dispute to arbitration in which
the consumer el ects nonbinding arbitration shall not

limt the right of any party to a subsequent trial de
novo upon written demand made upon the opposing party
to the arbitration within thirty cal endar days after

service of the arbitration award, and the award shall
not be adm ssible as evidence at that trial.

(Emphasi s added.)



In remandi ng the case, we address matters of apparent confusion

t hat vexed the proceedi ngs bel ow.

II. BACKGROUND.

Dahl en purchased a new GMC pi ckup truck from authorized
deal er HM on Septenber 8, 1989. The purchase price included an
express warranty by GMC that the truck would be free from
manuf act urer defect for three years fromdate of purchase, or the
first 50,000 mles, whichever cane first.

Dahl en all eges that, alnost fromthe start, the truck
had numerous defects, including a broken rear axle, a |eaking
fuel filter, an inoperative clutch, the tendency of the rear
brakes to lock up despite an anti-lock system a defective
stereo, and | oose notor nounts resulting in the nmotor |ifting.
Thus, during the first two-and-a-half years of ownership, Dahl en
took his truck in to HM for a series of repairs that placed the
vehicle out of service, often for days at a tine. However,
despite the service tinme, HM's repairs failed to bring the truck
up to express warranty standards.

On June 10, 1992, Dahlen filed a demand for arbitration

pursuant to HRS § 490: 2-313.2 (Supp. 1988),2 the "Lenon Law'

2 The provisions of HRS § 490: 2-313.2 (Supp. 1988) were repealed in
1992, and reenacted with amendments as HRS § 4811-4 by 1992 Haw. Sess. Laws,
Act 314. Prior to repeal, HRS § 490:2-313.2 provided, in relevant part:

(c) |If a consumer agrees to participate in, and
be bound by, the operation and decision of the state
certified arbitration program then all parties shal
al so participate in, and be bound by, the operation
(continued. . .)
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arbitration programstatute, in which he sought a refund as

relief. On July 2, 1992, Dahlen agreed to binding arbitration,

and the arbitrator heard his case on that date.

During the hearing, the parties presented extensive

evidence, and the arbitrator took Dahlen's truck for a test
drive. On July 17, 1992, the arbitrator issued his decision,

whi ch he summari zed Dahl en's position as foll ows:

Excessive down tine [sic] due to repairs.

Probl ens such as motor lifting in turns, fue
filter leaks, clutch inoperative, front axle
actuator not working, anti-|lock brake system not
wor ki ng, broken rear axle, and nany ot her
non-drive train items. This vehicle has been out
of service for nore than 30 busi ness days.
Vehi cl e plagued with driveline probl ens.
Intermttent clutch operation, rear brakes

| ocki ng-up, and fuel filter |eaking are safety
concerns. This vehicle is a |l enon and a refund
i s sought as a renedy.

The arbitrator also summarized GVC' s and HM's def enses. I n
essence, they argued that Dahlen's failure to approve parts

purchases was a major contributor to the excessive downti ne,

2(...continued)
and decision of the state certified arbitration
program  The prevailing party of an arbitration
deci si on made pursuant to this section may be all owed
reasonabl e attorney's fees.

(d) The submi ssion of any dispute to the
arbitration shall not Ilimt the right [of] any party
to a subsequent trial de novo upon written demand made
within thirty days after service of the arbitration
award, and the award shall not be adm ssible as
evidence at that trial. |If the party demanding a
trial de novo does not inprove its position as a
result of the trial by at |east twenty-five per cent,
then the court shall order that all of the reasonable
costs of trial, consultation, and attorney's fees be
paid for by the party making the demand.
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the rear axle broke as a result of Dahlen's abusive use of the

truck (i.e., overloading it), that the truck was in fact

repaired, and that the truck was heavily used in Dahlen's farmng

busi ness, which caused the wear and tear evident on the truck.
The arbitrator thereafter found, in relevant part:

2. Three repair orders indicate that either the
fuel filter or fuel filter base was replaced due
to | eaks.

3. The car was not out of service due to
repairs for 30 or nmore business days within the
termof all applicable express warranties. RO
[repair order] #H48152 & H48147 - 1 day; W9109
- 1 day; W20264 - 7 days; W25165 - 3 days;
W27285 - 14 days (Dec. 19, 1991 through Jan. 24,
1992 = 24 days plus 3 days del ay | ast week of
Jan. = 27 days divided by 2. Thus 14 days each
are chargeable to the [Dahlen] and [GW] .3

Total down time [sic] is 26 days.

5. At least one problemcontinues to exist.
The tendency of the rear brakes to | ock-up
(mentioned in the consuner's attorney's letter
of 1/30/92) was denpnstrated during the
test-drive. However, there were [sic] no | oad
on the vehicle and the braking condition was a
nmoderately | ow speed on |level terrain. The
intermttent condition of clutch operation did
not manifest itself during the test drive.

8  The arbitrator provided the followi ng explanation for his downtime
calcul ation for the period of December 19, 1991 through January 1992

The length of time it took to repair the broken rear
axl e was of an excessive duration, primarily because
of the hard-headed stance taken by both parties.

Resol uti on comes only when you forget assunptions and
open the lines of conmmunication. This Arbitrator had
no choice but to divide the responsibility of the |ong
duration of down-time [sic] equally between [Dahl en]
and [ GMC] .



7. The problemis not the result of the
[ Dahl en' s] abuse].]

(Bol d-face enphasis in the original; underlining enphasis and
f oot not e added.)
Based on these findings, the arbitrator concluded that
Dahl en "qualifies for relief under Hawai‘ Revised statutes
490: 2-313. 1 and Hawai i Session Laws of 1990, Act 238 (The Lenon

Law)."4 The arbitrator thereupon awarded Dahl en, in pertinent

4 HRS § 490:2-313.1 (1985) was repealed in 1992 and reenacted as HRS
8§ 4811-3 by 1992 Haw. Sess. Laws, Act 314, effective October 1, 1992
However, prior to appeal, HRS 490:2-313.1 provided, in relevant part:

New motor vehicle; express warranties, return.
(a) If a new notor vehicle does not conformto all
applicable express warranties, and the consumer
reports the nonconformty in witing to the
manufacturer, or at its option, its agent,
di stributor, or its authorized dealer during the term
of such express warranties, then the manufacturer, its
agent, distributor, or its authorized deal er shal
make such repairs as are necessary to conformthe
vehicle to such express warranties, notwi thstanding
the fact that such repairs are nmade after the
expiration of such term

(b) If the manufacturer, its agents,
di stributor, or authorized dealers are unable to
conformthe notor vehicle to any applicable express
warranty by repairing or correcting any defect or
condi tion which substantially impairs the use and
mar ket val ue of the motor vehicle to the consuner
after a reasonabl e nunmber of documented attenmpts, then
the manufacturer shall replace the motor vehicle with
a comparabl e nmotor vehicle or accept return of the
vehicle fromthe consunmer and refund to the consuner
the full purchase price including all collatera
charges, excluding interest, and |less a reasonable
al l owance for the consunmer's use of the vehicle.

(c) It shall be presunmed that a reasonable
number of attenpts have been undertaken to conform a
mot or vehicle to the applicable express warranties, if
(1) the same nonconformty has been subject to repair
(continued...)
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part:

(Emphases

be terned

a full repair of the problems) brought before
this Arbitrator. Therefore, [GW] is directed to
i nvestigate and repair the rear wheel anti-Iock
brake systemif necessary, and ensure that the
vehicle is brought to express warranty standards
before being released to [Dahlen]. Any repairs
done under this decision shall be done at no cost
to [Dahl en].

added.) Henceforth, this July 17, 1992 deci si on shal
Arbitration Award #1.

The arbitrator, however, did not specify a conpliance

date as part of the award. Nevertheless, he directed the parties

to

return the enclosed Gonpliance with Arbitrator's
Decision formto the Arerican Arbitration

Associ ation upon satisfaction of the ternms of the
Arbitrator's Decision, but no later than 30
(thirty) days fromthe date of conpliance set
forth in this decision.

On August 13, 1992, HM clainmed that, in accordance

with the arbitration decision, "[Dahlen's] vehicle has been

repaired to neet manufacturer's vehicle standards and to conply

W th expressed warranty standards.” Dahlen, however, disputed
4(...continued)
three or more times by the manufacturer, its agents,

di stributor, or authorized dealers within the express
warranty term but such nonconformty continues to
exist, or (2) the vehicle is out of service by reason
of repair for a cunulative total of thirty or nore
busi ness days during such term

(f) Any action brought under this section shal
be commenced within one year foll ow ng expiration of
the express warranty term
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this claim On August 14, 1992, Dahlen inspected his truck while
it was parked on the HM |ot and found that the notor nounts had
not been repaired. Because of HM's apparent refusal to repair

t he nmotor nounts, Dahlen refused to renove his truck from HM.

On August 22, 1992, thirty-six days after the
arbitrator's decision was issued, Dahlen filed his second demand
for arbitration under the "Lenon Law' arbitration statute, HRS
8§ 490: 2-313.2. Dahlen alleged essentially two grounds for
demandi ng a second arbitration. First, HM had failed to conply
with Arbitration Award #1 by failing to repair, anong ot her
t hi ngs, the nmotor nmounts. Second, he was entitled to a refund
because, at the time he filed his demand for a second
arbitration, the truck had been out of service for an additional
five days (not counting the thirty days fromissuance of the
arbitration decision), and the truck's downti ne conceivably
exceeded the thirty-day limt under HRS § 490: 2-313.1(c)(2)
(1985).

In contrast to his choice in the first arbitration
Dahl en el ected nonbi nding arbitration in his second demand.

In Cctober 1992, before the second arbitration hearing,
Dahl en again visited the HM parking lot to inspect his truck's
notor nounts. He observed that the condition of the notor nounts
had not changed since his inspection of August 14, 1992. He al so
noticed that the truck's seat belt nounting bracket was only

partially install ed.



GVMC noved for the arbitrator to dism ss Dahlen's denmand
for a second arbitration on the grounds that Arbitration Award #1
was final and binding as to all parties, and that the second
arbitration was tinme-barred. However, notw thstanding GVC s
notion, the hearing for the second arbitration was held on
Decenber 9, 1992.°

After reviewing the parties' "lengthy and conpl ete
briefs -- supported by twenty-five (25) exhibits[,]" test driving
Dahl en's truck, test driving a new, conparable truck, and
i nspecting the truck's notor nounts al ongside a set of new notor
nounts, the arbitrator concluded that Dahlen did not qualify for

any relief under the Lenon Law (Arbitration Award #2). The

8/ The record indicates that the arbitrator in the second arbitration
never ruled on GMC's notion. We note that had the arbitrator ruled on the
notion, he would have justifiably found it to be basel ess.

First, insofar as Dahlen alleged that GMC, as represented by its
dealer, HM, had failed to comply with the first arbitration by failing to
repair the notor nounts, he presented a new issue for arbitration. Second
al though GMC alleged in its motion that the warranty on Dahlen's truck expired
one year after purchase, Dahlen claimed that the warranty was for three years
-- a fact which the first arbitrator implicitly found when he determ ned that
the truck's downtime days included days outside the one-year mark, and when he
rul ed that Defendants were required to bring the truck to express warranty
standards, thus assum ng the warranty was still in effect nearly three years
after purchase of the truck. Hence, at the very least, the length of the
warranty period also raised a factual issue. Therefore, neither Dahlen's
demand for a second arbitration nor the arbitration itself was inproper.

Wth respect to the latter issue, we observe that, on appeal, GMC
admts that the express warranty was a three-year warranty. GMC s Answeri ng
Brief at 1; Dahlen’s Opening Brief at 1. Cf. City & County v. Toyama, 61 Haw.
156, 158 n.1, 598 P.2d 168, 170 n.1 (1979) (appellate court may consider
certain facts outside the record that the briefs of the parties treat as
true).
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arbitrator based this conclusion, in pertinent part, on his
finding that:
[t]he car was NOT out of service due to repairs

for 30 of [sic] nore business days within the
termof all applicable express warranties; and

The nonconformty(s) which still exists does NOT
substantially inpair the use[,] market value or
safety of the car to [Dahl en].

(Capitalization in the original.)

Still, upon test driving both Dahlen's truck and the
new, conparable nodel, the arbitrator had found that the new
nodel 's gear shift |ever noved, "but not as nuch as the gear
shift handle in [Dahlen's] truck." Further, the rubber cowing
on top of the gear box in the new vehicle remai ned secure during
the vehicle' s operation, while the cowing in Dahlen's truck
j unped when the truck was in first gear and when the truck
accel erated. Dahlen had inforned the arbitrator that these two
conditions led himto believe that the notor nounts were | oose.

The arbitrator also found that

[t]he right front nut and bolt notor nount

appeared to be less rusted and dirty as [sic] the

other three (3) mounts. |t nmay have been

repl aced subsequent [sic] to this hearing and

after the other npbunts were install ed. But, this

has no effect on the i ssues before the
arbitrator

The arbitrator issued his decision "for [GMC]" on

Decenber 31, 1992. On January 29, 1993, Dahlen nade a tinely,
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witten demand for trial de novo upon Defendants, as required by
HRS § 481I1-4(d).

Al so, in late January 1993, Dahlen and a |icensed
mechani c, Steven Snyder (Snyder), inspected his truck, which was
still parked at HM. Snyder reported, in relevant part, that:

(3) Prior to the vehicle being towed off

[HM’*s] lot, | did inspect the undercarriage and

suspensi on of the vehicle and did determ ne that

one of the nmotor nounts didn't match the others.

(4) 1t was obvious that one of the nmounts
had a bright, shiny new bolt, while the other

mounts were rusted and nuddy, comrensurate with
nmot or nmounts which were three to four years ol d.

(6) After the vehicle was towed to
[ Dahl en' s] residence, | observed the seat belt
bracket to be only hanging and not properly
ti ght ened down.

(7) There is no doubt that the vehicle had
been fitted with a new notor nmount bolt just
prior to ny inspection in January and probably
within 30 to 45 days before ny inspection

Dahl en filed his conplaint in circuit court on April 1,
1993, thereby initiating the instant action. In his conplaint,
Dahl en all eged, inter alia, breach of contract, breach of inplied
warranty of fitness for the particul ar purpose, breach of express
warranty, breach of safety warranty, failure to repair,
consequenti al danages and negligent infliction of enotiona

di stress.
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Thereafter, Dahlen's conplaint was the target of two
def ense summary judgnment notions. The conplaint survived the
first notion, but fell to the second.

GMC filed the first notion on August 25, 1993, joined
by HM on Septenber 13, 1993. By order filed on Cctober 15,
1993, the circuit court granted the first notion in part, and
denied it in part. Specifically, the circuit court rul ed:

1. The motion for sumary judgnment i s GRANTED

IN PART, insofar as the Court finds the
arbitration held on July 2, 1992, between
[ Dahl en] and [GVC], under H R S. Section
490: 2-313, Case No. 78-178-0042, was fi nal
and binding as a matter of |aw.

2. The motion for sumary judgnment is DEN ED

IN PART, insofar as the Court finds a
di sputed issue of material fact exists
relating to whether the Defendants have

conplied with the arbitration award dated
July 17, 1992.

Undaunted, GMC filed its second notion for summary
j udgnent on Decenber 19, 1994. On January 6, 1995, HM noved to
join GMC's notion for sunmmary judgnment. Wiile the gist of GVC s
nmotion, and HM's joinder, was that they had conplied with the
first arbitration award, GVC specifically argued that "[t]he
second arbitration decision confirmed Defendants' conpliance with
[Arbitration Award #1]." Thereupon, GVC cited several findings
and conclusions fromArbitration Award #2 in its support
menor andum and attached a copy of the award, entitled
"Arbitrator's Decision for [GW]." Hence, Defendants all eged

that their conpliance with Arbitration Awnard #1 el i m nated what
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the circuit court, in its Cctober 15, 1993 order, had determ ned
to be the remaining "disputed issue of material fact[.]"

On March 1, 1995, the circuit court granted the second
nmotion for summary judgnment. The circuit court found, in
rel evant part:

12. On Decenber 9, 1992, the second
arbitration case was heard before an arbitrator
during which testinony, argunent, and exhibits
were presented by the parties and the truck was
again test-driven with and by the arbitrator.
Plaintiff elected "nonbindi ng" arbitration at
this hearing.

13. On Decenber 31, 1992, the second
arbitrator issued his decision, denying
[ Dahl en's] demand for a refund or replacenent
vehicle, specifically noting that "[p]rior to the
hearing [Dahl en] did not agree to be bound by the
operation and decision of the State Certified
Arbitration Program Therefore, pursuant to
H R S. and Hawaii Session Laws of 1992, Act 314
the Arbitrator's decision is not final and
bi ndi ng upon both parties.” GV s notion for
di sm ssal was never rul ed on.

14. On January 29, 1993, [Dahlen] filed
his demand for trial de novo, appealing the
second arbitration deci sion.

18. On Decenber 19, 1994, [GVC] noved for
summary judgnent in its favor on the grounds that
the July 17, 1992 Arbitration Award was final and
bi nding as a matter of [aw and that there was no
issue of material fact that the Defendants had
conplied with said decision. Accordingly, the
only issue remaining before this Court was
whet her t he Defendants had conplied with the July
17, 1992 arbitrati on award.
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24. The second arbitration decision
confirmed Defendants' conpliance with the
July 17, 1992 Arbitration Award by August 13,
1992.

25. At the second arbitration hearing,
[Dahl en] admitted that "[GWC] has conplied with
the arbitrator's award dated July 17, 1992 except
for the 'motor nmounts' which have yet to be
fixed."

26. The July 17, 1992 arbitration deci sion
did not identify the notor nounts as one of the
defects found in the vehicle and did not order
the nmotor mounts either inspected or repaired by
[awv]] .

29. Since the [second] arbitrator found
from|[Dahlen's] own testinony that the Defendants
had in fact conplied with the July 17, 1992
arbitration decision and (fromthe arbitrator's
own inspection and test drive) that any remaining
nonconformity in the truck did not substantially
i mpair the vehicle, whether or not the notor
mount s had been repaired, indeed, whether or not
they had been ordered to be repaired, becare a
nmoot i1issue. Thus, the second arbitration
deci sion confirnmed that the Defendants had, in
fact, fully conplied with the July 17, 1992
arbitration award.

30. These facts were neither disputed nor
chal I enged [ Dahl en' s] opposing affidavits, and
Def endants are entitled to this Court's finding
that they have fully conplied with the July 17,
1992 arbitration award and for entry of sunmary
j udgnment and j udgnent thereon.

[31]. [Dahlen] and his counsel were fully
aware that the July 17, 1992 arbitrati on award
was final and binding upon the parties.

[32]. [Dahlen] and his counsel were fully
aware that by August 13, 1992, the truck had been
repaired pursuant to the arbitration award and
was ready for pick up at [HM].

[33]. Notwithstanding this notice, and
[ Dahl en's] and his counsel's understandi ng and
awar eness of the final and binding nature of the
July 17, 1992 arbitrati on award, [ Dahl en]
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refused to conply with the arbitrati on award and
refused to reclaimhis repaired vehicle.

[34]. The record is clear that the truck
was fully repaired and conformng to warranty
standards long prior to the Novenber 3, 1992
filing of the second arbitration case.

[35]. Follow ng yet another hearing, yet
anot her vehicle inspection and yet another road
test of the vehicle, the second arbitrator al so
deni ed [ Dahl en' s] demand for repurchase of the
vehicle. [Dahlen's] own testinony confirned that
Def endants had conplied with the arbitration
deci sion. Neverthel ess, when the arbitrator
agai n found agai nst [Dahlen], ruling that the
condition of the notor nmounts was not an issue
and any remaini ng nonconform ties did not
substantially inpair the use, narket val ue or
safety of the truck, and finding as a result that
[ Dahl en] did not qualify for repurchase or
repl acenent under the Lenon Law, [ Dahl en]
continued to refuse to pick up his vehicle.

[36]. The issues in the second arbitration
demand consi sted of the "nunerous probl ens per
[the first arbitration case].” Nevertheless, in
their continuing effort to ignore the origina
arbitration award and find a nore favorable forum
for their clains, [Dahlen] and his counsel filed
the instant civil action, alleging the sane
"nunerous and vari ous defects,"” which had al ready
been repaired under the arbitration award and/ or
found not to substantially inpair the use, nmarket
val ue or safety of the vehicle under the second
arbitration decision.

[37]. Gwven the history of this dispute,
[ Dahl en' s] cl ai ns havi ng been subjected twce to
i nspection and deci sion under two separate
arbitrators, this Court's confirmation of the
first arbitration decision as being final and
bi ndi ng upon the parties, and the
i ncontroverti bl e evidence, that was known to
[ Dahl en] and his counsel, that the Defendants had
conplied with said arbitration decision, it is
clear that [Dahlen's] clains in this matter are
entirely without nerit and therefore appropriate
for summary adj udi cati on.
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Accordingly, the circuit court concl uded:

1. This Court has proper jurisdiction
pursuant to Section 603-21.5 and Chapter 658 of
the Hawaii Rev. Stat.

3. The pleadings, affidavits and exhibits
filed in the above-captioned matter show that
there is no genuine dispute as to any nateri al
fact that the Defendants are entitled to judgnent
as a matter of law, having fully perfornmed under
the State-Certified Arbitration Program as set
forth in the supporting affidavits attached to
Def endants' notions and exhibits thereto.

4. The arbitration anard of Decenber 31,
1992 clearly reflected [ Dahl en's] adm ssion that
t he Def endants have conplied with the
arbitrator's decision of July 17, 1992, except
for the notor nounts. The notor nounts were then
found to have no beari ng what soever on [ Dahl en' s]
demand for relief and his clains were denied on
the nmerits.

5. There is therefore no genuine dispute
of material fact concerning the Defendants'
conpliance with the Arbitration Award of July 17,
1992, and this matter, consistent with the case
precedents confirni ng Chapter 658 arbitration
deci si ons, should be summarily di sposed of and
judgnment entered in favor of Defendants.

7. Because [Dahlen] has failed and
refused, and continues to fail and refuse, to
conply with the arbitration decision, the
Def endant s have been forced to incur wholly
unnecessary defense costs in this mtter.

8. [Dahlen's] suit is in breach of 88490
and 481, Hawaii Rev. Stat., and his contractua
prom se that the July 17, 1992 arbitration
deci sion would be "final and binding" as to all
cl ai s between the parties.
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12. There is no genuine issue as to any
mat eri al fact regarding Defendants' conpliance
with the arbitrator's decision of July 17, 1992,
as [Dahlen] readily admtted at the arbitration
heari ng of Decenber 9, 1992.

13. [Dahl en's] clains regardi ng the notor
mounts were denied on the nerits, and the
arbitrator's decisions are final and binding with
regard to all disputed facts and | egal questions
concerning [Dahlen's] clainms in this matter.

17. Furthernore, judicial review of
arbitration decisions has been severely confined
under Hawai‘i law to the strictest possible
limts. An arbitration award may be vacated only
on the four grounds specified in 8 658-9, and
nmodi fi ed and corrected only on the three grounds
specified in 8 658-10, Hawaii Rev. Stat..

18. In this instance, [Dahlen's]
affidavits in opposition to the instant notion do
not, as a matter of law, neet any of the
t hreshol d requirements of 88 658-9 and 10, Hawai
Rev. Stat.[.]

19. There being no genuine issue of

di sputed fact that the Defendants have fully

conplied with the July 17, 1992 arbitration award

inits entirety, Defendants' notion for sumary

judgment is hereby granted on all grounds.
(Enmphasis in the original.) On July 5, 1995, the circuit court
awar ded attorneys' fees and costs to Defendants.

On March 31, 1995, Dahlen filed a tinely notice of
appeal fromthe summary judgment order entered on March 1, 1995.
However, on Septenber 11, 1997, this court dism ssed the appeal

for lack of appellate jurisdiction because the judgnment Dahl en

appeal ed fromdid not resolve the cross-claimHM had filed
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against GMC. After the cross-claimwas dismssed, the circuit
court entered final judgnment for Defendants on August 14, 1998.

Dahl en thereafter tinely filed this appeal.

III. DISCUSSION.

A. Plain Error —— HRS § 481I-4(d).

In this case, we notice plain error, pursuant to
Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e 28(b)(4) (1999).¢%
The circuit court's consideration of Arbitration Award #2 in its
sumary j udgnent deci sion adversely affected Dahlen's substantia
right to a trial de novo free fromreference to, and reliance

upon, that arbitration decision. See Shanghai Inv. Co., Inc. V.

Alteka Co., Ltd., 92 Hawai‘i 482, 492, 993 P.2d 516, 526 (2000)

("If the substantial rights of a party have been affected
adversely, the error will be deened plain error."” (Citations

omtted.)); Chung v. Kaonohi Cr. Co., 62 Haw. 594, 603, 618 P.2d

283, 290 (1980) (appellate court may recognize error not raised
by a party on appeal "if the error is plain and nay result in a
m scarriage of justice").

""[T]he interpretation of a statute . . . is a question

of | aw revi ewabl e de novo. Korsak v. Hawai ‘i Per manente

& Hawai i Rul es of Appellate Procedure (HRAP) Rule 28(b)(4) (1999)
provides, in relevant part:

Poi nts not presented in accordance with this section

wi || be disregarded, except that the appellate court,
at its option, may notice a plain error not presented.
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Medi cal G oup, 94 Hawai‘i 297, 303, 12 P.3d 1238, 1244 (2000)

(quoting State v. Arceo, 84 Hawaii 1, 10, 928 P.2d 843, 852

(1996); other citations omtted). Furthernore, when interpreting
statutes, we are required "to give statutory |anguage its plain
and obvi ous neaning in the absence of anbiguity and where a
literal reading of the |anguage woul d not produce a result that
is absurd or inconsistent wwth the purposes of the statute.”

Wodruff v. Keale, 64 Haw. 85, 90, 637 P.2d 760, 764 (1981)

(citations omtted).
HRS § 490: 2-313. 2(d) provided, in pertinent part, that

[t]he subm ssion of any dispute to the
arbitration shall not limt the right [of] any
party to a subsequent trial de novo upon witten
demand nade within thirty days after service of
the arbitration award, and the award shall not be
admi ssible as evidence at that trial.

(Enmphasi s added.) HRS § 4811-4(d) (1993), in relevant part,
provi des t hat

[t] he subm ssion of any dispute to arbitration in
whi ch the consuner elects nonbinding arbitration
shall not limt the right of any party to a
subsequent trial de novo upon witten demand nade
upon the opposing party to the arbitration within
thirty cal endar days after service of the
arbitration award, and the award shall not be
adnmi ssible as evidence at that trial.
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(Enmphasi s added.) Thus, the statute clearly contenplates a trial
de novo, or new trial, in which the nonbinding arbitration award’
IS not evidence.

In essence, this statutory prohibition requires that
the parties to the trial de novo produce evidence anew, and
wi t hout reference to the nonbinding arbitration award. See 58

Am Jur. 2d New Trial 8 590 (1989) ("Cenerally, at a newtrial

all of the testinony nust be produced anew, the former verdict
may not be used or referred to either in evidence or in

argunent."); cf. Jones v. Keller, 9 Chio App.2d 210, 212, 223

N. E. 2d 657, 659 (Ohio Ct. App. 1966) (in a workers’ conpensation
appeal to the trial court, "any reference at a newtrial to the
result of a fornmer trial or hearing of the sane cause is
considered inproper” (citing 39 Am_ Jur. 208, § 217; other
citations omtted)). Thus, in the trial de novo, issues are to

"be resol ved objectively upon the evidence presented in the trial

u Lest there be any doubt, the Hawai‘ Arbitration Rules (HAR) nmakes
it clear that an arbitration award conprises the entirety of an arbitrator's
deci sion, and not nerely the particular item awarded or issue resolved. HAR

Rul e 19, which governs the "Form and Content" of an award, states, in relevant
part:
(A) Awards by the arbitrator shall be in
writing, signed and on forms prescribed by the
Judicial Arbitration Comm ssion.

(B) The arbitrator shall determ ne all issues
rai sed by the pleadings that are subject to
arbitration under the Program .]

(C) Findings of Fact and Concl usi ons of Law are
not required.

Hence, an award is the entire written decision of the arbitrator, including
the findings of fact and conclusions of law, if any.
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court through the exercise of independent judgnment and w t hout
t he overhanging i nfluence of any previous decision.” Jones, 9
Ohi o App.2d at 212, 223 N E. 2d at 659.

In this case, Dahlen's conplaint was di sposed of by
means of summary judgnent and never reached trial de novo.
However, nothing in this circunstance alters the evidentiary
status of the underlying arbitration award. The general
evidentiary rules governing a notion for sunmary judgnment support
t hi s concl usi on.

Hawai i Rules of Civil Procedure (HRCP) Rule 56(e)
requires that in a sunmary judgnment proceeding, "[s]upporting and
opposi ng affidavits shall be nade on personal know edge, shal

set forth such facts as would be adnmi ssible in evidence, and

shall show affirmatively that the affiant is conpetent to testify
to the matters stated therein." (Enphasis added.) See, e.q.,

Hawai i Communi ty Federal Credit Union v. Keka, 94 Hawai:‘«i 213,

221, 11 P.3d 1, 9 (2000) ("[a]n affidavit consisting of
i nadm ssi bl e hearsay cannot serve as a basis for awarding or
denying summary judgnment." (Ctations omtted.)).

In addition, the cognate federal rule, Federal Rules of
Cvil Procedure (FRCP) Rule 56, permts only "material that would
be admi ssible at trial"™ in a sunmary judgnment proceeding. Horta

v. Sullivan, 4 F.3d 2, 7 (5th Cr. 1993) (citing to Wi ght,

MIler & Kane, 10A Federal Practice and Procedure § 2721, at 40
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(2d ed. 1983)). See also Cticorp Mortgage, Inc. v. Bartol one,

94 Hawai i 422, 431, 16 P.3d 827, 836 (App. 2000) ("In construing
Hawai ‘i rul es of procedure patterned after federal rules,
interpretations of the cognate federal rules by the federal
courts are deened 'highly persuasive' by our appellate courts.™

(CGting Harada v. Burns, 50 Haw. 528, 532, 445 P.2d 376, 380

(1968).)).

Not wi t hst andi ng the prohibition of HRS § 4811-4(d), the
record in this case clearly denonstrates that Defendants
proffered evidence of Arbitration Award #2 in support of the
second notion for summary judgnent, that the circuit court failed
to strike such evidence, and that the circuit court, in fact,
consi dered and pl aced extensive and crucial reliance upon the
award in reaching its decision

The court’s findings of fact are replete with reference
to, and acceptance of, the findings and conclusions contained in
Arbitration Award #2. O the forty findings, fifteen directly
reference the inadm ssible award. For exanple:

24. The second arbitration decision

[Arbitration Award #2] confirned Def endants'

conpliance with the July 17, 1992 Arbitration

Award by August 13, 1992.

25. At the second arbitration hearing,

[Dahl en] admtted that "[GWC] has conplied with

the arbitrator's award dated July 17, 1992 except

for the 'motor nmounts' which have yet to be
fixed."
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29. Since the [second] arbitrator found
from[Dahl en's] own testinony that the Defendants
had in fact conplied with the July 17, 1992
arbitration decision and (fromthe arbitrator's
own inspection and test drive) that any remaining
nonconformty in the truck did not substantially
i mpair the vehicle, whether or not the notor
mount s had been repaired, indeed, whether or not
they had been ordered to be repaired, becare a
nmoot issue. Thus, the second arbitration
deci sion confirnmed that the Defendants had, in
fact, fully conplied with the July 17, 1992
arbitration award.

Qobvi ously, we cannot say that the circuit court’s
references to the award were superfluous. They were clearly
central to its conclusions. Based upon its findings, the circuit
court concluded, inter alia, that:

4. The arbitration award of December 31

1992 [Arbitration Award #2] clearly reflected

[ Dahl en' s] admi ssion that the Defendants have

conplied with the arbitrator's decision of

July 17, 1992, except for the motor nmounts. The

nmot or nmounts were then found to have no bearing

what soever on [Dahl en's] demand for relief and
his clainms were denied on the nerits.

And, finally, that:

19. There being no genui ne issue of
di sputed fact that the Defendants have fully
conplied with the July 17, 1992 arbitration award
inits entirety, Defendants' notion for summary
judgnment is hereby granted on all grounds.

The circuit court's reliance upon Arbitration Anard #2 in its

fi ndi ngs worked an obvi ous and substantial prejudice against

Dahl en. The court's material and pointed references to, and
crucial reliance upon, Arbitration Award #2 were whol |y repugnant

to the concept of a trial de novo, as contenplated by HRS
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§ 4811-4(d). W nust therefore vacate the judgenent upon the
second notion for sunmmary judgnent.

B. The Applicable "Lemon Law'" Statutory Framework.

In remanding, we note the circuit court's erroneous
conclusions that it had "proper jurisdiction pursuant to .

Chapter 658 of the Hawaii. Rev. Stat.[,]" (enphasis in the

original), and that sumary di sm ssal was warranted under the
| anguage and authority of that chapter.

In general, HRS Chapter 658 provides the statutory
framework for enforcenent of arbitration provisions contained in
a witten contract or agreed to by the parties to a dispute. HRS
8 658-1 (1993). Nowhere in the instant action do the parties
contend that an agreed-upon arbitration provision underlies their
di spute. Instead, Dahlen expressly sought arbitration (in both
i nstances), and brought the instant action, pursuant to HRS 88§
490: 2-313.1 and 490:2-313.2 -- the "Lenon Law' statutes then
i ncluded in Hawaii's Uni form Cormercial Code. In fact, the
standard arbitration demand form Dahlen filed with the Anerican
Arbitration Association for both arbitrations contained the
foll owi ng express statenent: "In accordance with Hawaii Revised
Statute section 490:2-313.2, | (W), the undersigned party(s),
her eby demand arbitration.™

HRS 88 490: 2-313.1 and 490: 2-313.2 were repeal ed by the

1992 Hawai ‘i Session Laws. These statutes were reenacted, with
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anmendnents generally not nmaterial to this appeal, by 1992 Hawai i
Sessions Laws, Act 314, as HRS § 4811-2 and HRS § 481l -4,
respectively, effective Qctober 1, 1992.

Hence, the proper authority for the circuit court's
jurisdiction over an action brought pursuant to Hawai‘i's "Lenobn
Law' is HRS Chapter 4811 -- the Mdtor Vehicle Express Warranty
Enf orcenment chapter. Dahlen's action is not an appeal of
Arbitration Award #2, as it would be fashioned if HRS Chapter 658
were applicable. Rather, HRS 8§ 490: 2- 313. 2(d) provided, and HRS
§ 4811-4(d) provides, for a trial de novo that, as we concl uded
above, requires the fact-finder to approach the case with a
tabula rasa. Thus, unlike an action under HRS Chapter 658, which
is predicated upon an arbitration award, the action brought under
the "Lenon Law' bars admitting such an award into evidence.

C. Issues of Material Fact.

Al t hough we vacate on ot her grounds, we remark upon the
circuit court's determ nation that no genui ne issues of naterial
fact remained. That determ nation we woul d review de novo.
Keka, 94 Hawai‘i at 221, 11 P.3d at 9. "Consequently, we nust
determ ne whether, viewing all the evidence in a |ight nost
favorable to the non-noving party, there is no genuine issue as
to any material fact and the noving party has clearly
denonstrated that it is entitled to judgnment as a matter of |[aw "

Nei |l sen v. Anerican Honda Motor Co., Inc., 92 Hawai‘ 180, 184,
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989 P.2d 264, 268 (App. 1999) (citing State v. Tradew nds El ec.

Serv. and Contracting, Inc., 80 Hawai i 218, 222, 908 P.2d 1204,

1208 (1995); HRCP Rule 56(c)).

Had the circuit court reviewed the evidence presented
by the parties sans Arbitration Award #2, it would have been
evident that Defendants failed to nake a prima facie case for
sumary judgnent. In short, w thout the bootstrap of evidence of
Arbitration Award #2, Defendants failed to denonstrate that they
had conplied with Arbitration Award #1 within "30 (thirty) days
fromthe date of conpliance."?

Arbitration Amard #1 awarded Dahl en, inter alia, "a
full repair of the problem(s) brought before this Arbitrator."
Included in those problens was the matter of the notor nounts.
Nowhere in the record do Defendants explicitly allege that they
repaired this particular problem Apart from evidence of
Arbitration Award #2, it cannot be said that Defendants proffered
any adm ssi bl e evidence that the notor nounts were no |onger a

probl em anobunting to nonconpliance with express warranty.

Furthernore, in view of the plain |anguage of Arbitration Award

8/ As noted above, Arbitration Award #1 does not include a conmpliance
dat e. Therefore, Defendants were required to repair Dahlen's truck, as
specified by the award, within a "reasonable time" fromthe issuance of the
award. See HRS 8§ 490:1-204(3) (1993), which provides:

An action is taken "seasonably" when it is taken
at or within the time agreed or if no time is agreed
at or within a reasonable tinme.

(Emphasi s added.)
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#1, we are uni npressed by Defendants' contention that it did not
enconpass the notor nounts.

The award al so ordered Defendants to

i nvestigate and repair the rear wheel anti-Iock

brake systemif necessary, and ensure that the

vehicle is brought to express warranty standards
bef ore being rel eased to [Dahl en].

(Enmphasi s added.) G ven the presence of the conjunctive, "and,"
Def endants were required to satisfy both parts of the this order
-- to investigate/repair the rear anti-lock brakes, and to bring
Dahl en's truck up to express warranty standards. Wile
Def endants apparently satisfied the first part of the order, it
remains to be seen whether their alleged failure to repair, anong
ot her things, the notor nounts, puts themat odds with the second
part.

The award ordered, however, nore than just the repairs.
It ordered the repairs be nade within a specified period of tine.
Hence, neeting the deadline set by the award was just as nuch a
condition of conpliance as were the required repairs.

W nmake these remarks not to preclude summary di sm ssa
upon remand, but to address what appear to be m sapprehensions in
the record regardi ng the scope and substance of Arbitration Award

#1, as expressed in its plain | anguage.

IV. CONCLUSION.
For the foregoing reasons, we vacate the August 14,

1998 judgnent of the circuit court and the underlying March 1,
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1995 order granting the second notion for sunmary judgnent and
remand for further proceedings consistent with this opinion. W
affirm however, the underlying Cctober 15, 1993 order granting
in part and denying in part the first notion for sunmary
j udgnent .

Wth respect to the Cctober 15, 1993 order, we stress
the circuit court’s rulings therein: that Arbitration Award #1
is final and binding, and that the only renmaining issue in the
case is “whether the defendants have conplied with the
arbitration award dated July 17, 1992.” In the first
arbitration, Dahlen sought the remedy of refund of the purchase
price of the truck. Arbitration Award #1 inplicitly denied the
remedy of refund and instead awarded the renedy of repair. The
formof renedy is therefore final and binding upon the parties.

On remand, then, it matters not whether “the same
nonconformty has been subject to repair three or nore tines[,]”
or whether “the vehicle [was] out of service by reason of repair
for a cunulative total of thirty or nore business days during
[the term of the express warranty,]” HRS § 490: 2-313.1(c), either
of which m ght underlie a conclusion that Defendants “are unable
to conformthe notor vehicle to any applicable express warranty
by repairing or correcting any defect or condition which
substantially inpairs the use and market val ue of the notor
vehicle to the consuner[,]” thus entitling Dahlen to the renedy

of refund or replacenment. HRS § 490: 2-313.1(b) The foregoing
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i ssues appear to have occupied nuch tine and attention in the
second arbitration and the second notion for sunmary judgnent.
Sinply put, it was the renedy of repair that was awarded by
Arbitration Award #1. That award is final and binding. At this
poi nt, and on remand, refund or replacenent are sinply out of the
questi on.

DATED: Honol ul u, Hawaii, My 15, 2001.
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