NO. 21978
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BRUCE K. NAKAMURA, d ai mant - Appel | ant, v. STATE OF HAWAI ‘|,
UNI VERSI TY OF HAWAI I, Enpl oyer - Appel | ee, Sel f-1nsured.

APPEAL FROM THE LABOR AND | NDUSTRI AL
RELATI ONS APPEALS BQARD
(CASE NO. AB 96-736, 2-95-41530)

VEMORANDUM OPI NI ON
(By: Burns, C.J., Lim J. and Circuit Judge Si ms,
in place of Watanabe, recused)

Cl ai mant - appel | ant Bruce Nakanura (Nakarura) appeal s
the Labor and Industrial Relations Appeals Board s (the Board)
August 12, 1998 Decision and Order, that affirnmed the Departnent
of Labor and Industrial Relations (DLIR) Disability Conpensation
Division Director’s Novenber 25, 1996 Deci sion denyi ng workers’
conpensati on benefits for Nakanura’s psychol ogical stress injury.

Nakamura, pro se, alleges that he sustained a
psychol ogi cal stress injury on Septenber 15, 1995, as a result of
““long terminhumane treatnment as in unjust harassnent [and] gane
playing [without] solution in long history of [managenent]
probl enms. Last incident involved the State’'s participation of
wage garni shnment[.]’”

Enpl oyer - appel | ee State of Hawai ‘i, University of

Hawai ‘i (Enpl oyer), contends that workers’ conpensation benefits
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were properly denied because a psychol ogical stress injury
resulting fromits conpliance with an IRS levy did not arise out
of and in the course of Nakarmura s enploynment, and therefore is
not covered under Hawai‘i’s workers’ conpensation statutes.

We vacate and remand for determ nation of the anount of
conpensation in favor of Nakanmura because Enployer failed to
produce substantial evidence to rebut the presunption of
conpensability established by Hawai ‘i Revi sed Statutes (HRS)

§ 386-85(1).

I. BACKGROUND.

A. The Board' s Findi ngs of Fact and Concl usi on of Law.

The Board nade the following findings of fact inits
August 12, 1998 deci sion and order:

1. In April of 1992, Cdainmant was hired
by STATE OF HAWAI I, UNI VERSI TY OF HAWAI |
[ Enpl oyer] to work as a painter’s hel per.

2. Caimant initially joined a work
crew that was supervi sed by Danny Chung.
Cl ai mant had troubl e working under M. Chung.
Claimant felt discrimnated agai nst when M.
Chung extended his probationary period and
gave him an unsatisfactory job performance
evaluation. Cdaimant felt pressured and
unconfortable while working for M. Chung.

3. Caimnt conplained to the union
about M. Chung. Because of his conplaints,
Claimant was transferred to another work crew
t hat was supervi sed by Ron Yoshi oka.

Cl ai mant was warned that he may clash with
M . Yoshi oka because of their personalities,
but d aimant insisted on the transfer.
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4. dainmant devel oped difficulties
whi | e wor ki ng under M. Yoshioka. d ainant
conpl ained that M. Yoshi oka frequently swore
and yelled at him threatened himw th bodily
harm taunted him and berated himin front
of others. M. Yoshioka apparently swore and
yel l ed at al nost everyone around him
Cl ai mant conpl ai ned about M. Yoshioka to the
uni on.

5. Because of Claimant’s conplaints
about M. Yoshi oka, O aimant was transferred
again to work under another supervisor, Henry
Sakai. The transfer to Henry Sakai occurred
in or around May of 1995.

6. Caimant did not have any probl ens
wor ki ng under M. Sakai between May and
Sept enber of 1995. However, on one day,
whi l e he was wor ki ng under M. Sakai,
Cl ai mant had an encounter with M. Yoshi oka,
who cane to Claimant’s job site that day to
confront him about a conment that C ai nant
had nmade to a cowor ker about M. Yoshi oka.
According to Caimant’s testinony, he was
pai nting a restroom near the nusic building
on canpus, when M. Yoshi oka appeared and
accused himof causing trouble. d aimnt
testified that M. Yoshioka then drove himto
anot her work site to discuss the matter.
Claimant stated that after M. Yoshi oka drove
hi m back to the nusic building, M. Yoshioka
threatened to shoot himw th his gun.
Claimant testified that he was di sturbed by
M. Yoshioka's threat of bodily harm

7. Caimant further testified that even
when he was working for M. Sakai, he had to
work with or alongside M. Yoshioka s crew on
two to three occasions when the job required
nore than one crew. Except for the incident
at the nmusic building, Cainmnt did not
testify about any other problens that he had
with M. Yoshi oka while he was under M.
S?kilig’gg supervi si on between May and Sept enber
0 :

8. Except for the incident that
occurred when C ai mant was working at the
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musi ¢ building, we find that Cdaimant’s
problenms with M. Yoshi oka occurred while he
was wor ki ng under him Qur finding is also
supported by the trial testinony of Henry
Sakai, who stated that once C ai mant was
transferred to him d ai mant worked under him
exclusively and that he did not observe any
probl ens between O ai mant and M. Yoshi oka
during the time that d ai mant worked under

hi m except for the one incident at the nusic
bui | di ng.

9. daimnt worked under M. Sakai from
May 1995 to Septenmber 15, 1995. On
Sept enber 15, 1995, d aimant received his
paycheck at work. He noticed that the anount
of his wages was reduced to $185. 00, which
was significantly |less than what he usually
ear ned.

10. dainmant’s wages were reduced due
to garni shnent by the Internal Revenue
Service [IRS]. The IRS garnished Caimnt’s
wages due to his alleged failure to file
income tax returns for the past ten years or
so.

11. daimant was enraged by the
garni shnment of his wages. After receiving
hi s paycheck, Cainmant |eft work and has not
returned since.

12. On Septenber 18, 1995, C ai mant

i nfornmed Enpl oyer that he sustained a
psychiatric stress injury at work on

Sept enber 15, 1995, due to long term
harassnment and “i nhunane” treatnent by
managenent. According to Caimant, the | ast
i nci dent of harassnent was Enpl oyer’s
participation in the wage garni shment.

13. On Septenber 20, 1995, C ai mant saw
his internist, Dr. Francis Pien, for
conplaints of stress and depression that
devel oped after the I RS garnished his
paycheck. Claimant told Dr. Pien that he
felt |ike shooting people. Dr. Pien referred
Claimant for an energency psychol ogi cal
consultation with Dr. Annette Shim zu, Ph.D

-4-



14. Later that sane day, Cai mant saw
Dr. Shimzu, for conplaints of depression
anxiety, irritability, anger, and hom ci dal
i deation. According to Dr. Shim zu' s notes,
she discussed with Caimant the stress
factors that led to his condition. Those
factors were not identified in Dr. Shimzu' s
notes for the Septenber 20, 1995 visit. Dr.
Shim zu di agnosed Cl ai mant with “depression,
not ot herw se specified.”

15. At a followup appointnment with Dr.
Shim zu on Septenber 28, 1995, C ai mant
di scussed in detail with the doctor about his
work stress. According to Dr. Shimzu' s
notes for this visit, Claimant told her about
hi s supervisor swearing at him and his
belief that the federal governnment was
conspiring agai nst him

16. At Caimant’s October 18, 1995
visit with Dr. Shimzu, Cdainmant told Dr.
Shim zu that the garni shment of his wages on
Sept enber 15, 1995, was the “straw that broke
the canel’ s back” and that the incident
culm nated three years of harassnment by

Enpl oyer.

17. Dr. Shimzu s WC-2 reports
described Caimant’s injury as “garnishing of
check w thout approval causing stress and
depression.”

18. On January 5, 1996, d ai nant was
eval uated by Dr. Danilo Ponce, a
psychiatrist. Dr. Ponce prepared a report
dated January 26, 1996, summarizing his
findi ngs and concl usi ons.

At the evaluation, C aimant gave a
history of a work-related stress claimin
1988, when he was enpl oyed by the federal
governnment. Claimnt stated that, at that
time, he heard voices, had hom ci da
t houghts, and believed that the federal
gover nment was devel opi ng technology to
control people’s mnds. Caimant told Dr.
Ponce that he treated with Dr. Gordon
Trockman for the 1988 work injury.

-5-



Claimant also told Dr. Ponce about the
wor k envi ronment when he becane enpl oyed by
Enpl oyer. C aimant stated that he was
verbal |y abused and threatened by his
supervisors fromthe tine he began to work in
April of 1992. daimant told Dr. Ponce that
because he needed the job, he “took all the
abuses” and repressed his anger. He stated
that the garni shment was the “last straw’ and
that resulted in his filing a claim

Dr. Ponce’s review of Caimant’s nedica
records corroborated Claimant’s history of a
stress claimin 1988. According to Dr.

Ponce, the records indicated that Dr.
Trockman had di agnosed Cl ai mant with paranoid
psychosi s because of hallucinations and
“ideas of reference”. Caimnt was treated
wi th therapy and anti-psychotic nedi cation
until My 4, 1989, when Dr. Trockman rel eased
himto as needed care only.

Dr. Ponce di agnosed O aimant’s current
condition as schi zophrenia, paranoid type,
epi sodic, with inter-episode residual
synptons. Dr. Ponce opined that C ai mant had
this paranoid disorder as early as 1988, that
this condition did not resolve or remt
entirely, as he continued to experience
difficulties with various supervisors in his
job, and that this psychiatric condition was
exacer bated by the garni shing of his wages by
the RS on Septenber 15, 1995.

19. On February 20, 1996, d ai nant was
adm ni stered an MWPl personality test by Dr.
W 1liam Tsushima, Ph.D. According to Dr.
Tsushi ma, the MVWPI personality profile showed
that C ai mant was not psychotic, but did have
behavi oral and interpersonal problens. Dr.
Tsushima’ s i npression was adj ustnent di sorder
with m xed enotional features.

20. In an Cctober 28, 1996 report, Dr.
Shim zu responded to Dr. Ponce’s findings and
conclusions. Wile she concurred with Dr
Ponce that C ainmant had a history of a
paranoi d di sorder in 1988, for which he
received treatnent with Dr. Trockman, she
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di sagreed with Dr. Ponce’ s diagnosis of a
conti nui ng psychotic disorder. Dr. Shimzu
opined that Dr. Tsushima’s MWPI profile
supports her opinion that Caimant is not
currently psychoti c.

21. At trial, Dr. Shimzu testified
that Caimant first presented to her on
Sept enber 20, 1995. He was, at that tine,
agi tated, upset, and angry. According to Dr.
Shim zu, Caimant told her about the
garni shnment and the hostile work environnent
that he worked in for the past three years.
Dr. Shimzu stated that it appeared that
Claimant was particularly upset with one
i ndi vi dual at work, who, according to
Claimant, frequently used profanity at him

Dr. Shimzu opined at trial that
Cl ai mant had a preexisting psychiatric
condition that was exacerbated by the IRS
garnishment. Dr. Shimzu did not clearly
identify the preexisting condition. Dr.
Shim zu acknow edged, however, that whil
Cl ai mant nay have been stressed about his
wor k environnment prior to Septenber 15, 1995,
he was able to work up until the day his
wages were garnished. She identified
Claimant’ s current diagnosis as depression
and a m xed adj ustnent disorder.

22. A though there is a difference in
opinion as to the diagnosis of Claimant’s
current condition, we credit the opinions of
Dr. Ponce and Dr. Shim zu, the description of
the industrial injury in Dr. Shimzu s WC2
reports, and Claimant’s testinony that the
gar ni shment was the “last straw’, to find
that the I RS garni shnment on Septenber 15,
1995, exacerbated a preexisting psychiatric
condition on that date that pronpted C ai mant
to | eave work and seek treatment.

While Dr. Shimzu did not identify the
preexi sting condition, we find, based on Dr.
Ponce’ s opinion and his review of Dr.
Trockman’s records, that C ai mant was
suffering froma preexisting psychotic
di sorder that did not remt entirely since
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the 1989 discharge fromregular to “as
needed” treatment by Dr. Trockman.

23. Qur finding that the IRS
garni shment on Septenber 15, 1995, was the
event that triggered Cainmant’s need for
treatnent and inability to work is supported
by the record.

The record shows that while C ai mant may
have experienced work stress as a result of
conflicts with his supervisors, the bul k of
that stress occurred while C ai mant was
wor ki ng under M. Chung and M. Yoshi oka
prior to May of 1995. dainmant did not have
troubl e wor ki ng under Henry Sakai between My
and Septenber 15, 1995. C ai mant was
di sturbed when M. Yoshioka confronted him
one day while he was working under M. Sakai,
but other than that incident, Caimnt did
not describe any other incidents of work
stress between May and Septenber of 1995.

The record shows that despite the work stress
that C ai mant cl aimed began in April of 1992
and continued t hrough Septenber of 1995, he
did not seek nedical treatnent and was able
to work up through the date of the

gar ni shment .

24. The I RS garni shment was not an
incident of Caimant’s enpl oynent as a
pai nter.

The Board crowned its findings of fact with the
fol l ow ng concl usion of | aw

Based on the foregoing, we conclude that
Claimant did not sustain a personal injury on
Sept enber 15, 1995, arising out of and in the
course of enploynent. The IRS garnishnment is
not an incident of Caimnt’s enploynent as a
painter. Any psychiatric injury that
occurred as a result of the garnishment, is,
therefore, not related to Cainmant’s
enpl oynent .



B. Procedural History.

On Cctober 24, 1995, Enployer filed form WC 1,
Enpl oyer’s Report of Industrial Injury, in which Enployer denied
l[iability for Nakanura's psychol ogical stress injury. On
Decenber 11, 1995, Enployer inforned the DLIR Disability
Conpensation Division that Nakamura's conpensation clai mshoul d
be deni ed, and requested a hearing to address the issue of
conpensabi lity.

On Cct ober 30, 1996, the DLIR Disability Conpensation
Division Director held a hearing on the matter, and on
Novenber 25, 1996, deni ed Nakanmura's claimfor conpensation. In
its Decision, the DLIR stated that

Claimant’ s psychiatric injury was clearly
caused by I RS garnishnment of his wages
effective Septenber 15, 1995. . . . The
enpl oyer should not be penalized or nade
liable for an enpl oyee’s enotional distress
or psychiatric injury arising fromwages
garni shed as the enployer was nerely in
conpliance wwth IRS Notice of Levy on Wages,
Sal ary and O her Incone dated August 25,
1995. dainmant’s contention that his injury
and disability were caused by managenent’s
harassnment, abuse, threats, etc., between
1992 through 1995, is not supported by the
nmedi cal records. The nedical records were
devoi d of any conpl ai nts agai nst managenent
prior to or on Septenber 15, 1995.

On Decenber 3, 1996, Caimant filed his notice of
appeal of the Director’s decision.
The Board held a hearing de novo on the matter on

March 13, 1998. Nakanura appeared pro se.
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On April 20, 1998, Dr. Shim zu submtted, on behal f of
Nakanmura, a nedical report dated April 16, 1998, an MWPI profile
performed by Dr. WIIliam Tsushi ma dated February 20, 1996 and a
letter fromthe U S. Departnent of Labor dated March 15, 1989.
On that sane day, Enployer filed its objection to the subm ssion
of Dr. Shimzu s April 16, 1998 nedical report.

On August 12, 1998, the Board filed an order striking
Dr. Shimzu' s nedical report dated April 16, 1998 and the letter
fromthe U S. Departnent of Labor dated March 15, 1989, because
t he medi cal reports deadline of January 16, 1998 and the
di scovery deadline of February 6, 1998 had both passed.?

Al so on August 12, 1998, the Board filed its decision
and order affirmng the Director’s decision.

On Septenber 11, 1998, Nakanura filed a Motion to
Reopen with the Board on the basis that sone of the Board’s
findings of fact and its conclusion of |aw were incorrect.

On Septenber 14, 1998, the Board deni ed Nakanura’s
notion to reopen, finding that Nakanura had not presented any
basis for reopening its August 12, 1998 deci sion and order.

On Cctober 14, 1998, Nakanura filed a tinely notice of

appeal .

1 The MWPI profile by Dr. Tsushim had been previously submtted and
was already a part of the Board' s record on appeal.
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II. STANDARD OF REVIEW.

Judi cial review of adm nistrative agency
decisions, in particular the decisions of the
Board, is governed by HRS § 91-14 (1993).
Under HRS chapter 91, appeals taken from
findings set forth in decisions of the board
are revi ewed under the clearly erroneous
standard. Thus, this court considers whether
such a finding is clearly erroneous in view
of the reliable, probative, and substanti al
evi dence on the whol e record.

A finding of fact is clearly erroneous
when (1) the record | acks substanti al
evi dence to support the finding, or (2)
despite substantial evidence in support of
the finding, the appellate court is left with
the definite and firmconviction that a
m st ake has been made. On the other hand, a
conclusion of law is not binding on an
appel late court and is freely revi ewabl e for
its correctness. Thus, this court reviews
concl usi ons de novo under the right/wong
st andar d.

Bocal bos v. Kapiolani Mdical Center, 93 Hawai ‘i 116, 124-25, 997

P.2d 42, 49 (App. 2000) (footnote, citations, enphasis, brackets,
ellipsis, internal quotation marks). HRS § 91-14(g) (1993)
provi des:

Upon review of the record the court may
affirmthe decision of the agency or remand
the case with instructions for further
proceedings; or it may reverse or nodify the
deci sion and order if the substantial rights
of the petitioners may have been prejudiced
because the adm nistrative findings,
concl usi ons, decisions, or orders are:

(1) In violation of

constitutional or
statutory provisions; or
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(2) In excess of the
statutory authority or
jurisdiction of the
agency; or

(3) Made upon unl awf ul
procedure; or

(4) Affected by other error
of law, or

(5) dearly erroneous in view
of the reliable,
probative, and
substanti al evidence on
t he whol e record; or

(6) Arbitrary, or capricious,
or characterized by abuse
of discretion or clearly
unwar r ant ed exercise of
di scretion.

In addition, the Hawai‘ Suprenme Court has stated that

[appell ate] review is “further qualified by
the principle that the agency’ s deci sion
carries a presunption of validity and
appel I ant has the heavy burden of naking a
convincing showi ng that the decision is
invalid because it is unjust and unreasonable
in its consequences.”

Mtchell v. State, Dept. of Educ., 85 Hawai‘i 250, 254, 942 P.2d

514, 518 (1997) (quoting Sussel v. Gvil Serv. Commin, 74 Haw.

599, 608, 851 P.2d 311, 316, reconsideration denied, 74 Haw. 650,

857 P.2d 600 (1993); Bragg v. State Farm Mut. Auto. Ins. Co., 81

Hawai i 302, 304, 916 P.2d 1203, 1205 (1996)).
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IIT. DISCUSSION.

A. The Board | nproperly Deni ed Nakanura’'s Wrkers’' Conpensation
G ai m Because Enployer Failed to Carry Its Burden of
Denonstrating that Nakanmura’s Enpl oynment Did Not Contribute to
Hs |Injury.

The sol e issue on appeal is whether the Board properly
deni ed conpensation for the psychol ogical stress injury Nakamnura
al | egedly sustained on Septenber 15, 1995. HRS chapter 386
governs workers’ conpensation cl ains.?

HRS 8§ 386-3 (1993), provides, in pertinent part, that

[i]f an enpl oyee suffers personal injury

ei ther by accident arising out of and in the
course of the enploynent or by disease

proxi mately caused by or resulting fromthe
nature of the enpl oynent, the enployee’s

enpl oyer or the special conpensation fund
shal | pay conpensation to the enpl oyee or the
enpl oyee’ s dependents as herei nafter

provi ded.

In addition, HRS § 386-85(1) (1993) provides that “[i]n
any proceeding for the enforcenent of a claimfor conpensation
under this chapter it shall be presuned, in the absence of
substantial evidence to the contrary . . . [t]hat the claimis
for a covered work injury[.]”

The Hawai ‘i Suprenme Court has expl ai ned t hat

HRS § 386-85 clearly dictates that coverage
wi |l be presuned at the outset, subject to
being rebutted by substantial evidence to the
contrary. This is so in all clains

proceedi ngs, regardless of the existence of

2 Hawai i Revi sed Statutes (HRS) § 386-1 (1993) defines “work

injury” as “a personal injury suffered under the conditions specified in
section 386-3."
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conflicting evidence, as the |egislature has
determ ned that where there is a reasonabl e
doubt as to whether an injury is

wor k- connected, it nust be resolved in favor
of the claimant. Akamine [v. Hawaiian
Packing & Crating Co., 53 Haw. 406,] 409, 495
P.2d [1164], 1166.

Flor v. Holquin, _ Hawai‘i __, P.3d __ (May 30, 2000),

reconsideration granted in part on other grounds, _ Hawai‘i __,

6 P.3d 809 (2000), (quoting Chung v. Animal dinic, Inc., 63 Haw

642, 650-51, 636 P.2d 721, 726-27 (1981)). "[This] presunption
has been descri bed as one of the 'keystone principles' of our
wor kers’ conpensation plan.” 1d. at _, _ P.3d at __ (citing

| ddi ngs v. Mee-lLee, 82 Hawai‘i 1, 22, 919 P.2d 263, 284

(1996) (Ram |, J., dissenting)).

In addition to the presunption of
conpensabi lity, the broad humanitarian
pur pose of the workers’ conpensation statute
read as a whole requires that all reasonable
doubts be resolved in favor of the clai mant,
for diseases arising fromthe nature of
t he enpl oynent are anong the costs of
production which industry nmust bear.
Thus, an injury is conpensable if it
reasonably appears to have resulted fromthe
wor ki ng condi ti ons.

|d. at

_ P.3d at __ (quoting Lawhead v. United Air Lines, 59

Haw. 551, 560, 584 P.2d 119, 125 (1978)) (internal quotation
mar ks and citations omtted).

The supreme court has further held that

[flor an injury to be conpensabl e under a
wor kers’ conpensation statute, there nust be
a requi site nexus between the enpl oynent and
the injury. The nexus requirenent is
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articulated in Hawai i, as in the majority of
jurisdictions, on the basis that, to be

conpensabl e, an injury nust arise out of and
in the course of enploynent.

ld. at _, _ P.3d at __ (quoting Tate v. GIE Hawaiian Tel ehone
Co., 77 Hawai‘i 100, 103, 881 P.2d 1246, 1249 (1994) (footnote
omtted)). In determ ning whether an injury neets this
criterion,

the court has adopted a “unitary” test that

consi ders whether there is a sufficient work

connection to bring the accident within the

scope of the statute. . . . [T]he work

connection approach sinply requires the

finding of a causal connection between the

injury and any incidents or conditions of

enpl oynent .
Id. at _, _ P.3d at __ (citations omtted).

Furt her nor e,

[the statutory] presunption inposes upon the
enpl oyer the burden of going forward with the
evi dence and the burden of persuasion.

The enpl oyer may overcone the presunption
only wth substantial evidence that the
injury is unrelated to the enploynment. . . .
Evi dence, to be substantial, nust be credible
and rel evant.

Tate, 77 Hawai‘i at 107, 881 P.2d at 1253 (citations omtted).
The suprene court has expl ai ned t hat

[t]he claimant nust prevail if the enployer
falls to adduce substantial evidence that the
injury is unrelated to enploynent. The term
“substantial evidence” signifies a high
guant um of evi dence which, at the m ni num
nmust be “rel evant and credi bl e evidence of a
quality and quantity sufficient to justify a
concl usi on by a reasonabl e [person] that an
injury or death is not work connected.”
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Flor, _ Hawai‘i at __, _ P.3d at __ (quoting Akam ne 53 Haw. at

408-09, 495 P.2d at 1166).

Wth that said, the question before us is, did the
Enpl oyer adduce substantial evidence to rebut the presunption
that a causal connection existed between Nakanmura's injury and
hi s enpl oynent ?

We concl ude that Enployer did not.

Nakanmura cl ai ns he sustained stress-rel ated depression
and anxiety due to “long terminhumane treatnment as in unjust
harassnent [and] gane playing [without] solution in long history
of [rmanagenent] problens. Last incident involved the State’'s
participation of wage garnishnent.”3

Enpl oyer counters that Nakamura’s alleged work injury
of Septenber 15, 1995 resulted solely fromthe garni shnent of his
wages pursuant to a Notice of Levy filed by the I'RS, an incident

unrel ated to work.

We note the supreme court has recognized that

an enpl oyee suffers a work-related injury within the
meani ng of HRS § 386-3 when he sustains a psychogenic
disability precipitated by the circunstances of his
enployment. . . . [T]he burden is then placed on the
enpl oyer to rebut the statutory presunption that a
causal connection in fact exists between the

[ psychogenic disability] and the enpl oyment situation

Royal State Nat’'l Ins. v. Labor Bd., 53 Haw. 32, 38, 487 P.2d 278, 282 (1971)
(citation omtted).
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The Board indicated in its decision and order that it
credited the nedical opinions of two expert w tnesses, Dr. Ponce
and Dr. Shim zu, as well as “the description of the industria
injury in Dr. Shimzu' s WC-2 reports, and Claimant’s testinony
that the garnishment was the ‘last straw, to find that the IRS
garni shment on Septenber 15, 1995, exacerbated a preexisting
psychiatric condition on that date that pronpted C ainant to
| eave work and seek treatnent.”

Dr. Shimzu s WC-2 Physician’s Report of Nakamura’'s
initial visit on Septenber 15, 1995 describes the work-rel ated
“accident” as “garnishing of check w thout approval causing
stress & depression.” Dr. Shimzu' s notes of that sanme visit
fail to include reference to any job-rel ated harassnent.

However, Dr. Shim zu' s notes of their neetings on
Sept enber 28, 1995, Cctober 6, 1995, Cctober 18, 1995,

Novenber 2, 1995, Novenber 9, 1995 and Novenber 28, 1995 refl ect
Nakamura’' s di scussion at each of chronic harassnment at work and
work-related stress. In particular, Dr. Shimzu s notes of
Cctober 18, 1995 reflect that Nakanura descri bed the garnishing
of his paycheck as “‘the straw that broke the canel’s back
culmnating 3% yrs. of accunul ated harassnent.”

During the investigation of the claim Enployer
arranged for Nakarmura to neet with Dr. Danilo Ponce, MD., on

January 5, 1996, for an independent nedical (psychiatric)
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eval uation. Dr. Ponce gleaned the followng information, in

pertinent part, fromhis interview w th Nakamnura:

M. Nakanura clains that this current

(Sept enmber 15, 1995) industrial injury claim
is his fifth Wrkers’ Conpensation cl aim

The first claimwas “sonetinme in 1983,” a
back injury at the Pearl Harbor Nava

Shi pyard, where he was unable to go to work
for about a nonth. The second Wrkers’
Conpensation claimwas reported around

1984/ 1985 as a result of a “thoracic disc”
injury at Hickam Air Force Base, where he was
off work for about a nmonth. The third claim
was in 1986/1987 at Hi ckam Air Force Base,
again for a thoracic disc injury, where he
was off for about a nonth. The fourth claim
was in 1988 as a result of “stress” at Hi ckam
Al r Force Base, for which he was of f work
about three weeks.

[ Nakamura] admits seeing Dr. Gordon Trockman,
a psychiatrist, in 1988 because of the
“stress” industrial injury claimat that
time. During this care by Dr. Trockman, he
admts, he had hom cidal thoughts, “hearing
voi ces,” and believed that people in the
tel evision were talking to himand

i nfluencing his thoughts. He also believed
that the United States mlitary was

devel opi ng a technol ogy of controlling
peopl e’s m nds through what he called “harp
(vibrational) technol ogy.”

[ Nakarmura] was di agnosed around July 1988 by
Dr. Trockman as havi ng “paranoi d psychosis”
because of hallucinations and ideas of
reference. Dr. Trockman treated M. Nakanura
with Prolixin and Stel azine, both
anti-psychotic nedications. M. Nakamura's
care was di scontinued by Dr. Trockman, and he
was instructed to see Dr. Trockman on a PRN
basis around May 4, 1989. During that tine,
Dr. Trockman took himoff the anti-psychotic
nmedi cati ons.
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M. Nakamura gives a history of |ongstanding
use and abuse of substances (e.g., alcohol -—-
“I was an al coholic;” marijuana; LSD;, and
cocaine), reportedly since the 1970s and
“cutting down but not stopping sonmewhere
around 1986 because | got sick — ny liver
was not doing too well.” His [ast Ingestion
of cocai ne and al cohol was about “two or

t hree nont hs ago.”

The issue with [the] IRS that got himinto
trouble was that he allegedly has not filed
for his inconme taxes for about ten

years. . . . He said that he could
understand the I RS going after himfor not
payi ng his taxes but that what he cannot
understand is that the IRS reportedly is
“taki ng seventy-eight percent of ny salary,
and that is inhumane. How can anybody
subsi st on $185 every two weeks?”

He then went on to rant and rave that the IRS
cannot do this constitutionally wi thout his
perm ssion, and he is very angry at the state
(University of Hawaii) for colluding with the
| RS to do something that is not
“constitutional.”

[ Nakarmura] states that he is willing to go
back to work only under two conditions: (1)
That his wages are not garnished. (2) That
he not work under the same foreman, either by
“firing the foreman or transferring ne

el sewhere” (e.g., Kapiolani Community
College). If the University is unwilling
concede his w shes, then, he states, he w
consi der | egal action.

to
Il

M. Nakamura states that this current

i ncident has started “since Day One of ny
enpl oyment (April 1992).” He clains that he
was verbally abused, threatened, and “set up
to be criticized” by the first

foreman[.] . . . This other foreman
however, according to him was “worse than

-19-



the first one, and this one was a nightmare.” He then
goes into the famliar catal og of conplaints that he
was called a liar and threatened with a beating-up.
Because at that tine he realized that jobs were scarce,
he states that he just “took all the abuses” and did
not conplain. He states that when the I RS garni shed
his wages, that was the “last straw,” and he filed an
industrial injury claim

Hi s conpl aints against the foreman at the
University of Hawaii were repeats of the
troubl es he got into at Pearl Harbor Nava

Shi pyard as well as Hickam Air Force Base and
Bel lows. He nentions the sane pattern of
abuse, verbal threats, and being “set up.”
When asked whether there was a possibility
that there may have been sonet hi ng he was
doing to provoke these reactions fromthe
supervi sors, he states that yes, there were,
because, “1 stand for what is right. | am
not a trouble-maker. | just speak ny m nd,
and they (the supervisors) cannot handl e
that.” He keeps ranting and raving about the
evi | ness and corruptness of the supervisors
and does not consider at any tinme that he

m ght be at fault.

He nmentions being hom cidal, but he takes
great pains in explaining, “I’"ma person who
reacts to people’s reactions. If | get
threatened, then I fight back; but | may
think of killing sonebody, but I know I wll
not act it out. It is against ny better
judgnent, and | have to answer to God. | am
a very religious person, and | go to church.”

M. Nakamura is very insistent that “I’ m not
damaged. |'’mnot unstable. | amwell and
normal. |1’mjust standing up for what is
right.” He denies any significant neuro-

vegetative system synptons and states, “I

just need to exercise nore, as |’ m gaining
wei ght because |I'’meating nore.” He states
his “stress” right nowis nostly financial,
but even this is “not cause for alarm as |
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in the end. | ” m confi dent

He states that he is not hearing any voices
at this tine, and he denies any ideas of
reference. . . . He still maintains, however,
to this day, that the United States mlitary
is involved in a plot to control people’s
mnds. He still admits to being hom cidal,
but as nentioned earlier, he nakes the
distinction that he “thinks about it” but is
very sure that he is not going to “act on
it.”

He is oriented, and there are no significant
or conpelling evidences that there are any
menory deficits or any other “organic”
deficits. There are no other significant
conplaints at this tine.

Dr. Ponce further opined that Nakamura has a
preexisting condition, and nentions only the I RS garnishment as a
recent exacerbating factor:

Hi story and review of records shows a

di agnosi s of paranoid disorder as early as
1988 by Dr. Trockman, his treating
psychiatrist. It would appear that this
condition did not really disappear or remt
entirely, as he continued to have
difficulties with supervisors under different
work conditions. |In summary, the diagnosis
of schi zophreni a, paranoid type, episodic,
wWith inter-episode residual synptons appears
to be quite appropriate in this case. This
condition was exacerbated by the garnishing
of his wages by the IRS.

A di agnosi s of schizophrenia, paranoid type,
is clinically a nore or less |onglasting
condition characterized by epi sodes of

rem ssion, but at this time M. Nakamura
certainly is not stable, and he needs to be
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treated with a conbination of anti-psychotic
medi cati on and behavi oral cognitive therapy.

At this time, unless a trial of
anti-psychotic nedication and behavi or al
cognitive therapy is tried, | do not think
that he will be ready on January 22, 1996, to
go back to his usual and customary job. In
addition, he has made clear what his
conditions are, in that if his wages are
garnished and if he still continues to work
under the same foreman, he absolutely wll
not go back to work. If the enployer
reportedly will not accede to his demands,
then he will resort to a | egal action.

M. Nakamura needs anti-psychotic medication
and behavi oral cognitive therapy to deal with
his inpaired reality testing, delusions,

i deas of reference and persecution, as well
as ongoing hostility toward his supervisors
and ot her persons of authority. The expected
out cone of the anti-psychotic nedications as
wel | as the behavioral cognitive therapy
should result[] in a dimnution of his
feelings of being persecuted, as well as a
dimnution in terms of his delusions[,]

i deation, anger and hostility.

In a letter to the Enpl oyer dated Cctober 28, 1996, Dr.
Shim zu disagreed with Dr. Ponce’s diagnosis of “schizophrenia,
paranoid type, episodic, with inter-episode residual synptons.”
Dr. Shimzu stated, in pertinent part, that

M . Nakamura has not been observed by ne
to have psychotic features such as auditory
or visual hallucinations, bizarre del usions,
social withdrawal, deterioration in hygi ene
and groom ng, unusual behavi or.

M. Nakamura was adm ni stered the
M nnesota Mil ti phasic Personality Inventory
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(MWI1) on February 20, 1996, which was
interpreted by Dr. WIIliam Tsushi na,

psychol ogist, at Straub Cinic[][.] The test
results indicated that “He has nmjor

i nt erpersonal problens and is often dwelling
on his conflicts, feeling anger and
frustrations. At tines he has difficulty
thinking clearly, but he is not psychotic
presently.” The diagnostic inpression was
“Adj ustment di sorder with m xed enoti onal
features”, with the recomendati on of

conti nued psychot her apy.

My di agnostic inpression of M.
Nakanmura’ s case according to DSM V gui del i nes
are:

Axis |: 1. Depression, Not
O herwi se Specified
(311.0)

2. Adjustnent Disorder
wi th M xed Enotional
Feat ures
3. History of paranoid
di sorder, secondary to
work stress (1988)
Axis Il: No personality disorder
Axis Il1l: H story of hepatitis
Axis IV: 4.5 (high)
Axis V: 50 (current d obal Assessnent
of Functi oni ng).
55 (Hi ghest GAF in past year)

M. Nakamura's previous psychiatric
hi story includes 6-nmonth treatnent (4-19-88
to 10-21-88) with Dr. Gordon Trocknan,
psychiatrist, for an industrial injury while
wor king for the federal governnment. Hi's
di agnosis on Axis | was:

1) Paranoia (DSM11-R 297.10)
Persecutory type

2) Adjustnment Disorder with M xed
Enoti onal Features and

3) Rule out Alcohol abuse.

He was treated with psychot herapy and

anti psychotic nedication (Prolixin) and
returned to work.
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To ny knowl edge, M. Nakamura did not
have any psychiatric contact prior to seeing
Dr. Trockman in 1988 and in the interimsince
1988 t hrough 1995.

| agree with Dr. Ponce that M. Nakanura
woul d benefit froma conbi nati on of
nmedi cati on and behavioral cognitive
treatment. However, M. Nakanura has not
been able to obtain regular treatnment froma
psychiatrist. He has been seen on two
occasions by Dr. Robert Hyman, and felt very
rel axed after listening to stress tapes.
However, because of the denial of his workers
conpensati on case pending a hearing, Dr.
Hyman requested that M. Nakanura obtain
| egal assistance, which M. Nakanura has not
been able to obtain. H's personal funds for
seeki ng psychiatric treatnent are depl eted
and he is in the process of obtaining public
assi st ance.

| continue to support M. Nakanura’s
claimthat the work conditions he experienced
at the Mai ntenance yard, specifically, the
name- cal I i ng, verbal harassnent and threats
(i ncidents which are not del usional and
appear to have actually occurred) along with
the I RS garni shnent of his wages on 9/ 15/ 95,
led to his inability to continue to work in
the work environnment, which he perceives as
hostil e and m smanaged.

| recommend that his condition be
recogni zed as a work injury and that M.
Nakanmura be able to receive regular
psychi atric and psychol ogi cal treatnent.
Then nore definitive plans could be nade
regarding returning to work functioning[.]

Dr. Shimzu also testified on behalf of Nakamura at the
March 13, 1998 hearing before the Board. On direct exam nation,

she and Nakanura had the foll ow ng exchange:

[ NAKAMURA]: . . . [What is your observance
as far as ny condition, when | first cane to
you?

-24-



[DR SHMZU]: You were very agitated. You
were very upset. You were very angry. And
you told nme what had happened, not only with
your paycheck being so small, because the —-
| guess the state had agreed with the letter
fromthe IRS that funds be garnished from
your paycheck, so that was a very upsetting
thing, as well as the rather hostile

envi ronnment that you felt you were working in
for the past three years with threats, and
directed profanity towards you by vari ous

i ndividuals. Well, particularly one

i ndi vi dual .

And you were al so upset that despite
your efforts to try to change that, those
conditions by neeting with nmanagenent, that
you felt this individual’s inappropriate
behavi or and threats were not taken care of.

[ NAKAMURA] :  As far as your professional
observance, do you feel that as far as ny
sessions with you in psychot herapy, do you
feel that I was stressed out, and do you
believe that these conditions were caused by
my enpl oyer or nmy enploynent? In the course
of ny enpl oynent ?

[DR SHIMZU]: Yes, | do.

In response to Nakanmura’s question as to whether “ny
envi ronment, ny enpl oyer, managenent, and my co-workers caused
these stressful matters to trigger off a stress adjustnent[,]”

Dr. Shim zu answered, “l think you did suffer a work injury at
the University.”

Dr. Shimzu further testified that she agrees with Dr.
Ponce’ s concl usion that Nakamura has a preexisting condition, and

that the garni shing of Nakamura s wages exacerbated the

condition. Dr. Shimzu indicated that the garni shnent of
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Nakanmura’ s wages affected his condition, and that “that was part
of the whole injury.” She also agreed that the garni shnment
triggered part of the injury because he was able to work and did
not receive treatnment until after the garni shnment.

At the tinme of the hearing, Dr. Shim zu' s diagnosis of
Nakanmura was depression and adjustnent disorder, mxed. Dr.
Shim zu descri bed Nakamura' s primary synptons of depression,
which included “irritability, sleep disorder, eating problens
with weight gain. D fficulty concentrating, and follow ng
t hrough on tasks. A negative nood, depressed nood.”

Rel yi ng upon Dr. Ponce’s opinion and his review of Dr.
Trockman’ s records, the Board found that Nakanura was suffering
froma pre-existing psychotic disorder that did not remt
entirely since 1989. The Board further found that “the IRS
garnishnment . . . triggered [Nakamura' s] need for treatnent and
inability to work[.]” The Board averred that this latter finding
was “supported by the record[:]” first, that Nakanura
experienced the bulk of his work stress prior to May 1995 while
wor ki ng under M. Chung and M. Yoshi oka; second, that except for
t he one incident involving M. Yoshi oka, Nakamura had no trouble
while working for M. Sakai from May 1995 to Septenber 15, 1995;
and third, that despite the ongoing work stress he all eged,
Nakanmura “did not seek medical treatnment and was able to work up

t hrough [ Septenber 15, 1995,] the date of the garnishnment.”
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The Board finally concluded that the I RS garni shnent
was not an incident of Nakanmura s enploynent, and that therefore
“lal]ny psychiatric injury that occurred as a result of the
garnishnment, is, therefore, not related to [ Nakanura’ s]
enpl oynent . ”

Al t hough Dr. Ponce did not explicitly opine that
Nakanmura’ s injury was not work-connected, his diagnosis suggests
t hat Nakanura' s psychol ogical stress injury was |largely a product
of his preexisting psychotic disorder which, if recently
exacerbated at all, was lit up by the I RS garni shnent, and not
the work stress.

It appears the Board erroneously relied on this
di agnosis when it determ ned that Nakanmura's injury was not
causal ly connected to his enpl oynent.

I n Akam ne, 53 Haw. at 406, 495 P.2d at 1164, a case
anal ogous to this one, the Hawai‘i Suprene Court determ ned that
a generalized nedical opinion concerning the cause of an injury
does not constitute sufficient “substantial evidence” to rebut
t he presunption of conpensability. 1d. at 410, 495 P.2d at 1167.

In that case, the claimant died after collapsing while
pushing a | oaded hand truck at work. Hi s dependents filed a
claimfor worker’s conpensation. Hi s enployer presented evidence
in the formof nedical testinony that his preexisting
pat hol ogi cal condition was the sole cause of death. The Board

deni ed conpensation based on this evidence, reasoning that his
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death was due to preexisting cardi ovascul ar di sease and was thus
not attributable to his enpl oynent.

The suprene court reversed because the net weight of
t he nedical testinony did not anmount to substantial evidence
sufficient to rebut the presunption of conpensability:

For a medical man may give a generalized

opi nion that there was no connection between
an incident at work and a heart attack, and,
in his owmn mnd, nmay nmean thereby that a
pre-existing pathological condition was the
overwhel m ng factor in bringing about the
attack and that the part played by the work
was insignificant. But, while it may be
sound nedically to say that the work did not
‘cause’ the attack, it may be bad | aw,
because, in general, existing law treats the
slightest factor of aggravation as an
adequat e ‘ cause’.

Id. at 410, 495 P.2d at 1167 (internal quotation marks and
citations omtted). The suprene court went on to specify the
ki nd of evidence required to rebut the presunption of
conpensability in preexisting-condition cases:

The primary focus of the medical testinony
shoul d have been a di scussi on on whether the
enpl oynent effort, whether great or little,
in any way aggravated M. Akam ne’s heart
condition which resulted in his death.

Id. at 412, 495 P.2d at 1168. As stated again el sewhere in the
opinion: “[t]he only consideration should have been whet her the
attack in fact was aggravated or accelerated by his work
activity[.]” 1d. at 413, 495 P.2d at 1169.

In this case, Dr. Ponce’s report failed to address the

question raised by the Board's findings of fact which, per
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Akam ne, was required to be addressed expressly, directly and
specifically: whether the work stress engendered by Nakamura’'s
enpl oynment in any way exacerbated his injury.

Furthernore, in cases where the testinony of two
doctors directly conflict on the issue of an injury’s causal
connection to the claimant’s enploynent activity, the |egislature
has deci ded that the conflict should be resolved in the
claimant’s favor. Chung, 63 Haw. at 652, 636 P.2d at 727.

The Board was “clearly erroneous” in failing to resolve
the conflict of medical opinions in Nakamura s favor when it in
ef fect adopted Dr. Ponce’s conclusion, upon an independent
psychi atric exam nation, that Nakanura was suffering froma
preexi sting psychotic disorder which was not exacerbated by an
event or events incidental to his enployment. Dr. Shim zu,
Nakamura’ s treating physician, presented evidence and an opi nion
to the contrary and in favor of conpensability; hence Chung
mandat es that hers shoul d have been the concl usi on adopt ed.

Mor eover, even though Dr. Ponce and Dr. Shim zu both
agreed that Nakamura was suffering froma preexisting disorder of
sone kind, evidence of a preexisting condition, standing al one,
does not rebut the presunption of a causal connection between
injury and enpl oynent conditions.

The Hawai i Suprenme Court in Royal State Nat'l Ins. v.

Labor Bd., 53 Haw. 32, 487 P.2d 278 (1971), held that “[u]nder

i dentical working conditions sone enpl oyees may be predi sposed to
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heart attacks, sonme may be nore carel ess around machi nery, and

sone nmay be susceptible to nental breakdowns. The enployer nust

take the enployee as he finds him” |1d. at 39, 487 P.2d at 282

(enphasi s added). See also Chung, 63 Haw. at 651, 636 P.2d at

727 (the fact that the clai mant had been joggi ng when his heart
attack occurred was not, in and of itself, sufficient to defeat
t he presunption of a work connection even though one physician
attributed the heart attack to pre-existing arteriosclerosis and
physi cal exertion fromjoggi ng, where another physician cited
 ong work hours and ot her business-related stress as generating
substantial nmental and enotional stress linked to heart disease).

Therefore, evidence of Nakamura' s preexisting
condition, without nore, carries little probative weight under
rel evant precedent.

Dr. Shim zu’ s opinion established that Nakamura’'s
psychiatric stress injury was exacerbated, at least in part, by
the circunstances of his enploynent. |f Nakanura's preexisting
condition was exacerbated in any wi se by his enpl oynent
condi tions, the abundant Hawai‘ Suprene Court precedent
previously cited concludes that a causal connection has been
est abl i shed.

For exanple, in discussing a workers’ conpensation
claimfor a heart attack, the Hawai‘ Suprenme Court held that

]t is legally irrelevant, in determning

[i
t he question of work-connection, whether
[claimant’ s] attack mi ght have occurred at
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home, on the street or el sewhere while
tending to his private affairs. The only
consi deration shoul d have been whether the
attack in fact was aggravated or accel erated
by his work activity[.]

Akam ne, 53 Haw. at 413, 495 P.2d at 1169.*4 See also Flor at |
___P.3d at

The court in Chung, supra, simlarly enphasized that

“It]he primary focus of nedical testinony for the purposes of
determ ning | egal causation should be whether the enpl oynent
situation in any way contributed to the enployee’ s injury.”
Chung, 63 Haw. at 652, 636 P.2d at 728 (citation omtted and
enphasi s added).>®

In conformance with Akam ne and Chung, Dr. Shim zu

explicitly, directly and specifically addressed whet her or not

4 The Hawai ‘i Supreme Court in Akam ne v. Hawaiian Packing & Crating

Co., 53 Haw. 406, 413, 495 P.2d 1164, 1169 (1972), held that

if the effort or strain which in fact precipitates or
contributes to the attack, occurs during the course of
the enpl oyment and as an ordinary or usual incident of
the work, the resulting disability or death is
conpensabl e.

5 Al t hough Akam ne, supra, and Chung v. Animal Clinic, Inc., 63 Haw
642, 636 P.2d 721 (1981), discuss causal connection to conditions of enployment
in terms of a physical injury, the same principles apply in the case of a mental
injury, for

[disabilities resulting from mental pressures] are as
much a cost of the production process as physica
injuries. The humanitarian purposes of the Worknmen's
Conpensation Law require that indemnification be
predi cated not upon the | abel assigned to the injury
received, but upon the enployee’'s inability to work
because of inpairnents flowing fromthe conditions of
hi s enpl oynent.

Royal , 53 Haw. at 38, 487 P.2d at 282 (citations and footnote omtted).
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t he enpl oynent situation contributed to Nakamura’s injury.
Because Dr. Ponce failed to simlarly do so, his report did not
anount to substantial evidence overcom ng the presunption that
the injury is related to the enpl oynent.

Even though the I RS garni shnment undi sputedly
“triggered” his separation from enpl oynent, Nakanura presented
evi dence that the conditions of his enploynent, i.e., long-term
stress due to conflict with his supervisors, contributed to his
psychol ogi cal stress injury. Accordingly, his treating physician
opi ned that Nakanmura suffered an enploynent-related injury.

I ndeed, Dr. Shimzu described the precipitating event of the wage
garni shnment as a “part of the whole injury.”

Therefore, the Board' s failure to properly apply the
statutory presunption of conpensability mandated by HRS
§ 386-85(1) was “clearly erroneous.”

Aside from Dr. Ponce’s report of Nakamura's preexisting
psychotic disorder, Enployer also points to the testinony of sone
of Nakamura's co-workers that did not support his clains: “For
exanple, M Hrazum testified that M. Yoshi oka did not threaten
himwith a gun. Tr. at 27, 80, 84. M. Dobashi recalled that
M. Yoshi oka yelled at all workers and did not single out
Claimant. Tr. at 93-94.~

However, other testinony was offered that generally

supported the contention that there were “problens” related to
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M. Yoshi oka’s behavior, and that M. Yoshi oka yelled, swore at,
and threatened others around him

Enpl oyer al so asserts, and the Board found, that
Nakanmura “di d not have troubl e working under Henry Sakai between
May and Septenber 15, 1995.”

However, it is undisputed, and the Board found, that at
sonme point during the tinme Nakamura worked for M. Sakai, M.
Yoshi oka confronted Nakanura at his work site about a coment he
had made to a co-worker

Nakamura testified that M. Yoshi oka drove himto
another work site to discuss the matter, and that M. Yoshi oka
threatened himwi th bodily harm The Board further found that
Nakanmura was “di sturbed” by this encounter.

In light of the whole record, the fact that only one
di sturbing incident occurred during the |ast several nonths of
Nakanmura’ s enploynment fails to support a conclusion that the
conditions of his enploynment did not aggravate or contribute to
hi s psychol ogi cal stress injury, particularly in light of the
nmedi cal testinony and opinions credited by the Board.

Mor eover, the Board acknow edged that Nakanura “may
have experienced work stress as a result of conflicts with his
supervisors,” although “the bulk of that stress occurred while
[ he] was wor ki ng under M. Chung and M. Yoshioka prior to May of

1995.”
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The Board, in effect, assunmed that Nakanura's
conplaints of work stress were valid. Yet, the Board failed to
explicitly consider and determ ne the issue of exacerbation due
to work-rel ated stress, as required under Chung and Akami ne. It
appears the Board relied upon the dubi ous assunption that
etiological factors necessarily manifest thensel ves i medi ately
in conpletely disabling injury. Hence the Board s concl usion
that “despite the work stress that [Nakamura] clained began in
April of 1992 and continued through Septenber of 1995, he did not
seek nedi cal treatnment and was able to work up through the date
of the garnishment.” And hence the Board' s exclusive focus upon
the triggering event of |IRS garnishment.

Enpl oyer al so argues that Nakamura did not make a
formal report of harassnment to Enpl oyer’s canpus security unti
“May 31, 1996, sonme eight nonths after he wal ked off the job[,]”
and that “Captain Dawson, chief of Enployer’s canpus security, in
his menorandumregarding Claimant’s visit to canpus security,
stated that he came away with the inpression that C ai mant ‘was
maki ng his harassnment conplaint to get ready for an up com ng
Labor Board hearing.’”

Again, in light of the whole record, especially the
medi cal testinony and opi nions, Nakanmura’s delay in filing a
report and Captain Dawson’ s skepticism do not anount to
substantial evidence to rebut the presunption of a work-connected

injury.
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Enpl oyer has failed to present substantial evidence to
rebut Dr. Shim zu s opinion that circunstances of Nakamura’s
enpl oyment contributed to his injury, and hence has failed to
rebut the presunption of conpensability.

Even if we were to ignore the specific facts and
hol di ngs of the governing Hawai‘ Suprene Court cases cited and
di scussed, their overarching principle, adunbrated at the
begi nni ng of our discussion, mandates that we reach the sane
conclusion. That overarching principle provides, quite sinply,
t hat any reasonabl e doubt as to conpensability nust be resol ved
in favor of the claimant. Flor at _ , _ P.3d at _ ; Chung, 63
Haw. at 651, 636 P.2d at 727; Lawhead, 59 Haw. at 560, 584 P.2d
at 125; Akam ne, 53 Haw. at 409, 495 P.2d at 1166.

The Board’ s own findings of fact, when subjected to
that principle, must yield the conclusion of conpensability.

The Board credited the nedical opinions of Dr. Ponce
and Dr. Shim zu. Both doctors agree that Nakamura suffered a
preexi sting psychotic condition. Both doctors agree that the
condition was in remssion at |east to sone degree before
Nakanmura was hired by Enployer. Both doctors agree that Nakamura
still suffers froma psychiatric disorder, although Dr. Shim zu
di sagrees with Dr. Ponce that Nakanura presently suffers froma
psychosis. Both doctors agree that Nakanura needs treatnent for

hi s psychol ogi cal di sorder.
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However, Dr. Ponce identifies only one exacerbating
factor related to Nakamura’ s enpl oynent, the I RS garnishment,
whereas Dr. Shimzu considers it nerely a culmnating factor on
top of the longer-term exacerbation stemm ng from Nakanura’s
hostil e working environnment. Because Dr. Shimzu' s opinion, if
adopted, would result in conpensation, a doubt as to
conpensability is raised by the Board s findings of fact.

G ven the Board s other findings; that Nakanura had
problems with his supervisors, both in general and in a specific
incident with one especially hostile and profane supervisor; that
Nakanura felt, at various tinmes as a result of the problens,

“di scrimnated against,” “pressured and unconfortable” and

“di sturbed”; that Nakanmura tw ce conplained to the union about

t he problem that Nakanura “experienced work stress as a result
of conflicts with his supervisors, the bulk of [which] occurred
while [he] was working under M. Chung and M. Yoshioka”; that
Nakanmura several times attributed his psychol ogical stress injury
to his long-termexposure to the hostile work environnent he
descri bed; and that Nakamura considered the I RS garnishment a
mere cul m nating event; the doubt as to conpensability raised by
the Board s findings of fact cannot be consi dered as anything but
reasonabl e.

Under the general principle given us by the Hawai i
Suprene Court to govern workers’ conpensation cases, that

reasonabl e doubt shoul d have been resolved in favor of Nakanura,
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in the absence of the kind of substantial rebutting evidence
defined by the rel evant suprene court precedents.

IV. CONCLUSION.

Accordingly, we hold that the Board’ s ultimte
concl usi on, that Nakamura did not sustain a conpensabl e personal
injury on Septenber 15, 1995, was “clearly erroneous” in |light of
the reliable, probative, and substantial evidence in the whole
record.

Qur holding is in accordance with well-established case
| aw governi ng workers’ conpensation clains. Qur courts have
“traditionally construed HRS § 386-3 liberally in favor of
conferring conpensati on because our | egislature has decided that
work injuries are anong the costs of production which industry is
required to bear[.]” Flor at _, _ P.3d at __ (internal

guotation marks and citations omtted). See also Ostrowski V.

Wasa Elec. Services, Inc., 87 Hawaii 492, 496, 960 P.2d 162, 166

(App. 1998); Mtchell, 85 Hawai‘i at 255, 942 P.2d at 519; Chung,
63 Haw. at 649, 636 P.2d at 726; Akam ne, 53 Haw. at 409, 495

P.2d at 1166.
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We therefore vacate and remand for a determ nati on of
t he anbunt of conpensation in favor of Nakanura.

DATED: Honol ul u, Hawaii, Septenber 26, 2000.
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