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I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

BUSI NESS BROKERS HAWAI |, | NC.,
Plaintiff/Counterclaim
Def endant - Appel | ant,

VS.

FTF, INC., dba MAU
CRUI SERS, a Hawai i
cor poration, JON THURQO
CHERYL THUROQ,

MOUNTAI N

Def endant s/
Count er cl ai nant s-

Appel | ees,

JOHN DOES 1 THROUGH 10, JANE
DCES 1 THROUGH 10, DCE
PARTNERSHI PS 1 THROUGH 10,
DCE CORPORATI ONS 1 THROUGH 10,
AND DCE GOVERNMENTAL ENTI TI ES
1 THROUGH 10,

Def endant s.
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ClVIL NO 97-0120(3)

APPEAL FROM 1) ORDER GRANTI NG
DEFENDANTS JON THURO AND
CHERYL THURO PARTI AL SUMVARY
JUDGMVENT AGAI NST PLAI NTI FF

BUSI NESS BROKERS HAWAI' I, | NC.,
AND DENYI NG RULE 54( B)

CERTI FI CATI ON, FILED

SEPTEMBER 11, 1998; 2) ORDER
GRANTI NG DEFENDANT FTF, INC. 'S
MOTI ON FOR PARTI AL SUMVARY
JUDGVENT RE GENERAL AND

PUNI TI VE DAMAGES, FILED
SEPTEMBER 11, 1998; 3) ORDER
GRANTI NG DEFENDANT FTF, INC.'S
MOTI ON FOR SUMVARY JUDGVENT
AGAI NST PLAI NTI FF BUSI NESS
BROKERS HAWAI I, I NC., FILED
OCTOBER 8, 1998; 4) ORDER
GRANTI NG DEFENDANTS FTF, [ NC.,
JON THURO, AND CHERYL THURO S
MOTI ON FOR ATTORNEYS' FEES AND
COSTS FI LED DECEMBER 3, 1998,
FI LED ON DECEMBER 28, 1998 &
5) FI NAL JUDGVENT, FILED
JANUARY 20, 1999

SECOND Cl RCUI T COURT

MEMORANDUM OPI NI ON

Plaintiff-Appellant Busi ness Brokers Hawaii,
(Plaintiff) appeals the adverse January 20,
of the Crcuit Court of the Second Circuit
Def endant s/ Count er cl ai mant s- Appel | ees FTF, | nc.
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in favor of
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Crui sers (Defendant Cruisers), and Jon Thuro and Cheryl Thuro
(the Thuro Defendants).

Plaintiff also appeals the follow ng orders of the
circuit court underlying the Final Judgnent: (1) Order Ganting
Def endants Jon Thuro and Cheryl Thuro Partial Summary Judgnent
Agai nst Plaintiff Business Brokers Hawaii, Inc., and Denying Rule
54(b) Certification, filed Septenber 11, 1998; (2) Oder Ganting
Def endant FTF, Inc.’s Mdtion for Partial Summary Judgnent Re
CGeneral and Punitive Damages, filed Septenber 11, 1998; (3) O der
Granting FTF, Inc.’s Mtion for Sunmary Judgnent Agai nst
Plaintiff Business Brokers Hawaii, Inc., filed Cctober 8, 1998;
and (4) Order Granting Defendants FTF, Inc., Jon Thuro, and
Cheryl Thuro's Mdtion for Attorneys’ Fees and Costs Filed
Decenber 3, 1998, filed Decenber 28, 1998.

For the follow ng reasons, we vacate the court’s award
of attorneys’ fees of $53,157.24 and rermand with instruction that
t he anpbunt be reduced to $21,225.00. W affirmthe judgnent in
all other particulars.

Background.

On February 20, 1997, Plaintiff filed a Verified

Conpl ai nt! agai nst Defendant Cruisers and the Thuro Defendants.

The verification was in the following form

STATE OF HAVWAI I )
) SS.
COUNTY OF MAUI )



Insofar as it is usefully descriptive, the conplaint alleged as

foll ows:

1. Plaintiff . . . is a Hawaili
corporation, engaged in the business of
listing and brokering the sale of real estate
and business assets . . . in the County of
Maui, State of Hawaii .

2. [ Def endant Cruisers] is a Hawaii
corporation . . . engaged in the business of
provi ding bicycle tours . . . in the County
of Maui, State of Hawaii .

3. [ The Thuro Def endants] are husband
and wife and . . . are also believed to be
shar ehol ders, officers, directors and/or
enpl oyees of Defendant Cruisers.

5. On or about July 21, 1996,
Plaintiff as “Broker” and Defendant Cruisers
as “Seller” entered into that certain
“Li sting Agreement For Sol e And Excl usive
Right To Sell” (“THE LI STI NG AGREEMENT”)
under the ternms of which Plaintiff agreed to
procure a “ready, willing and abl e’ purchaser
for the assets of Defendant Cruisers at the
price set forth thereon in return for which
Plaintiff would receive a comm ssion equal to
ten percent (10% of the selling price. A

VERIFICATION

M LTON DOCKTOR, President of [Plaintiff], a Hawai
corporation, being first duly sworn, upon oath deposes and states
that he has read the foregoing Verified Conplaint, knows the
contents thereof, and that the sane are true to the best of his
information, know edge and beli ef.

BUSI NESS BROKERS HAWAI |, | NC

By: /sl
Its President

Subscri bed and sworn to before ne
this 19th day of February, 1997

/sl
Notary Public, State of Hawai
My conmi ssion expires: 2/6/2000
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true and correct copy of the Listing
Agreenent is attached hereto as Exhibit 1.

6. In the course of conpleting The
Li sting Agreenent, and in order to aid in the
sal e of the assets of Defendant Cruisers,
Plaintiff was supplied with certain materi al
information directly by [t]he Thuro
Def endants upon which it would rely in
mar keti ng the assets of Defendant Cruisers
and upon whi ch any prospective purchaser
woul d rely in deciding whet her to purchase
t hose assets. Anong this materi al
i nformati on was the representation that the
“Annual Pre-Tax Profit” of Defendant Cruisers
was $400, 000. 00.

7. The material information that the
sum of $400, 000. 00 was the Annual Pre-Tax
Profit of Defendant Cruisers was fal se and
m sl eadi ng, and known to be fal se and
m sl eading to [t]he Thuro Defendants at the
time it was given to Plaintiff and
subsequent |y acknow edged as fal se and
m sl eadi ng by [t]he Thuro Defendants.

8. Upon di scovery by Plaintiff of the
fal se and m sl eading information supplied by
[t] he Thuro Defendants, Plaintiff and
Def endant Crui sers executed that certain
“Amendrment To The Listing Contract” (“THE
AMENDMENT” ) under which the sales price for
t he assets of Defendant Cruisers was reduced
to $849, 000. 00 and ot her terns adjusted
accordingly. A true and correct copy of The
Amendnent is attached hereto as Exhibit 2.

9. By that certain “Ofer To Purchase”
(“THE OFFER’) dated October 31, 1996, M.
Joseph Luithly (“MR LU THLY”) agreed to
purchase the assets of Defendant Cruisers at
the price and upon all of the ternms set forth
in The Listing Agreenent as nodified by The
Amendnent. A true and correct copy of The
Li sting Agreenment [sic] is attached hereto as
Exhi bit 3.

10. The O fer was inmediately delivered
t o Def endant Crui sers, however, Def endant
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Cruisers refused to accept the Ofer and

t hough often demanded continues to refuse and
decline to accept the Ofer and to consunate

[sic] the sale and purchase of the assets of

Def endant Cruisers to M. Luithly.

COUNT _|

12. Plaintiff conplied with its duties
and obligations under The Listing Agreenent
and The Amendnent by procuring a purchaser
who was ready, willing and able to purchase
t he assets of Defendant Cruisers on the terns
set forth in The Listing Agreenent and The
Amendrent .

13. Plaintiff has demanded t hat

Def endant Cruisers pay to it the conm ssion
requi red by The Listing Agreenent and The
Amendrent, nanely ten percent (10% of the
total purchase price of $849, 000.00, for the
sum of $84, 900. 00, but Defendant Cruisers has
failed and refused to do so and continues to
fail and so refuse to pay the conm ssion.

14. Defendant Crui sers has breached the
terns of The Listing Agreenent and The
Anmendment .

15. As a result of the breach of
Def endant Cruisers, Plaintiff is entitled to
recover its comm ssion in the sum of
$84, 900. 00, together with such general,
speci al and consequenti al danages as shall be
shown at a trial of this case.

16. Def endant Cruiser’s breach is
i ntentional .

17. As a result of the intentional
breach of contract by Defendant Cruisers,
Plaintiff is entitled to punitive damages in
a sum not |ess than $500, 000. 00.



COUNT 11

19. The Thuro Defendants have at al
times used the [sic] deployed Def endant
Cruisers as their alter ego.

20. The Thuro Defendants are jointly
and severally liable to Plaintiff for all
damages due and owi ng by Defendant Crui sers.

21. In using and depl oyi ng Def endant
Cruisers, [t]he Thuro Defendants actively
m srepresented material facts concerning
Def endant Crui sers which [t]he Thuro
Def endant s knew or shoul d have known woul d
affect the marketing and sale of the assets
of Defendant Crui sers.

22. As aresult of the material
m srepresentations of [t]he Thuro Defendants,
Plaintiff suffered such special, general and
consequenti al damages as shall be shown at a
trial of this case.

WHEREFORE, Plaintiff prays that Judgnent
be entered in its favor and agai nst
Def endants and each of them as foll ows:

1. For the sum of $84, 900. 00 being the
commi ssion due and owing to Plaintiff.

2. For such special, general and
consequenti al danmages as shall be shown at a
trial of this case.

3. For punitive danmages in a sum not
| ess than $500, 000. 00.

4. For such other relief to which
Plaintiff is entitled pursuant to Rule 54(c)
of the Hawaii Rules of Ci vil Procedure.

The docunent attached to the conplaint as Exhibit 1,

and described in the conplaint as “[a] true and correct copy of
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the Listing Agreenent[,]” is a one-page, preprinted form
preprinted on both sides of the page.

The docunent attached as Exhibit 2 to the conplaint,
and described therein as “[a] true and correct copy of the
Amendrent[,]” is a one-page, single-sided docunent.

The docunent attached to the conplaint as Exhibit 3 and
referred to in the conplaint as “[a] true and correct copy of The
Li sting Agreenent[,]”? consists of six pages -- a five-page form
preprinted on one side of each page, entitled “Ofer to
Purchase[,]” along with an apparently custom nmade, one-page,
si ngl e-si ded docunent adding to and clarifying the Ofer.

Def endant Cruisers and the Thuro Defendants filed an
answer to the conplaint on April 14, 1997. Defendant Cruisers
filed a counterclaimfor declaratory judgnent at the sanme tine.

The answer denied liability and asserted a nunber of
affirmati ve defenses, anong themthat Plaintiff had failed “to
produce a ready, willing and abl e buyer whose terns mrrored the
offer to sell[.]” The answer al so sought attorneys’ fees and
costs.

The counterclai mprayed for (1) a declaration that the

Li sting Agreenent and Anmendnent were “void or voidable as a

2 Al t hough the conplaint refers to its attached Exhibit 3
as “The Listing Agreenent,” the context of the paragraph
containing the reference and the overall context of the conpl aint
| eave no doubt that the reference was erroneous and neant to
identify the Ofer to Purchase instead. On appeal, Plaintiff
consistently describes Exhibit 3 as the Ofer to Purchase.
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matter of law'; or alternatively, (2) a declaration that

Plaintiff was in breach of the Listing Agreenent and Amendnent,

an inmredi ate term nation of both agreenents, and a prohibition
agai nst enforcenent of any of their provisions. The counterclaim
al so prayed for attorneys’ fees and costs.

The July 20, 1996 Listing Agreenment, on what appears to
be a preprinted formprovided by Plaintiff, granted Plaintiff, as
“Broker,” “the SOLE AND EXCLUSIVE RIGHT to sell, |ease, trade, or
ot herwi se dispose of all or any part of the assets” of Defendant
Cruisers, as “Seller.” The period of exclusivity extended until
m dni ght on July 20, 1997. The sale did not include the
corporate securities of Defendant Cruisers.

Under the Listing Agreenent, Defendant Cruisers would
pay Plaintiff a conm ssion “in an amount equal to 10% of the
PRI CE AT WHI CH THE Busi ness is actually sold, or a m ni num of
$12, 000 WHI CHEVER | S GREATER, i mmedi ately upon any one of the
foll owi ng events”; which included, in relevant part:

a. BROKER procures a purchaser who is

ready, wlling, and able to purchase the

Busi ness on the proposed terns as set forth

above, or as nodified by a witing signed by

SELLER, but SELLER in any way prevents that

pur chaser from actually purchasing the

Busi ness, whet her by wi t hhol di ng from BROKER

pertinent |ease information, financial

reports, tax returns, or other relevant data,
or otherw se, or

C. SELLER wi t hdraws t he Busi ness from sal e
or purports to termnate this listing
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contract prior to the expiration of the Sol e
and Exclusive Period, or

d. SELLER fails or refuses to conplete a

sal e, lease, trade or other disposition of

all or any part of the Business after

entering into a witten agreenent to do so[.]

The total purchase price for the assets of Defendant
Crui sers under the Listing Agreement was $1, 000, 000, consisting
of a cash down paynent of $400, 000 (“includes Broker’s fee of
$100, 000") and a new note to Defendant Cruisers secured by the
assets, providing for “[s]ixty nmonthly paynments in the anount of
$12,748. 23 including 10%interest per annum”

The Listing Agreenent included certain financial
nunber s concerni ng Defendant Cruisers that were “provided by the
Seller and [were not and will not] be verified by” Plaintiff.
One of these was an annual pretax profit figure of $400, 000.

The Listing Agreenent was signed by John Thuro as Vice
Presi dent of Defendant Cruisers, who was al so naned therein as
the owner of fifty-one percent of the shares of the conpany. The
Li sting Agreenent recited that it was entered into by Defendant
Crui sers “through Jon Thuro, its officer, director and
sharehol der[.]”

The | ast paragraph of the Listing Agreenent, just above
t he signature bl ocks, provided, however, that any signatories,

“by signing below, . . . also personally and unconditionally,

jointly and severalty (sic) guarantee performance of this



agr eenment

by any corporation, partnership, or other entity on

whose behalf we are acting.”

is |listed

Cheryl Thuro did not sign the Listing Agreenment. She

in the text of the Listing Agreenent as the owner of

the remai ning forty-nine percent of the shares of Defendant

Cr ui sers.

Cr ui sers,

subst ance

The Septenber 14, 1996 Amendnent, signed by Defendant
as “Seller,” and Plaintiff, as “Broker,” read in
as follows:

The undersigned Seller and Broker do hereby
amend that certain Listing Agreenent for
Sol e and Exclusive Right to sell executed by
and between Seller and Broker dated on:

Sat urday, July 20, 1996 relating to the sale
of the Seller’s business known as: MAU
MOUNTAI N CRUI SERS, FTF, INC., which was to
have expired on Saturday, July 20, 1997,
however since books and records have not been
delivered to Broker to date, and since fal se
and m sl eading informati on was provided to
Broker as pertains to conpany earnings,
Seller wishes to extend the expiration date
of the listing to Septenber 15, 1997.

I N THE FOLLON NG RESPECTS ONLY:
Sal es Price changed to $849, 000

Terms of the new note changed to total
financi ng of $449,000 @ 7% i nterest payabl e
in 60 equal nonthly installnents of

$5,213.27. If note is not prepaid, this note
will carry total interest proceeds of
$127,076.81. The note will have a ball oon
paynent clause payable at the 60th nonth in

t he amount of $263, 280. 56.
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The selling price of 849,000 together with
earned interest at 60 nonths, and upon
recei pt of the balloon paynment of $263, 280. 56
equal s = $976,076.81. Down paynment is to be
$400, 000.

“Sol e and Exclusive Period” as used in
Li sting Agreenent, extended to 12 o’ cl ock
m dni ght on Sept enber 15, 1997.

ALL OTHER TERMS AND CONDI TI ONS OF THE LI STI NG
AGREEMENT FOR SOLE AND EXCLUSI VE RI GHT TO
SELL REFERRED TO HEREI N ABOVE REMAI N
UNCHANGED AND | N FULL FORCE AND EFFECT.

Recei pt of a copy of this Agreenment is hereby

acknow edged.

(Various fornms of enphasis, other than capital letters, omtted).
The Amendrent was signed by Cheryl Thuro, as President, and Jon
Thuro, as Vice President, of Defendant Cruisers.

The Cctober 31, 1996 O fer matched in all materi al
respects the price and financing terns of the Listing Agreenent
and Anendnent.

The Offer included, however, additional terns not
contained in the terns of sale specified in the Listing Agreenent
and Anendnent. The nost significant of the variances were listed
by Defendant Cruisers in its counterclaim

a. requiring that [Defendant Cruisers]
provi de, w thout conpensation, a period of
training to Buyer;

b. requi ring that [ Defendant

Crui sers], w thout conpensation, not conpete
for up to five years with Buyer
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C. | eavi ng open al |l ocati ons which
woul d affect the net nonies to be received by
{ Def endant Crui sers];

d. maki ng the “offer” contingent upon
financial investigation to Buyer’s
sati sfaction, and ot her unacceptabl e
condi tions; and

e. requiring a first right of refusal
on the business known as “Maui Muntain
Caf é”.

Nuner ous ot her variances may be discerned in the Ofer and
descri bed as subsuned in the above “allocations” (itemc.) and
“ot her unacceptable conditions” (itemd.) rubrics.

On July 24, 1998, the Thuro Defendants filed a notion
for partial summary judgment under Count Il of the conplaint on
all clainms against themas individuals (MPSJ #1). The notion
al so requested that the judgment prayed for be certified as final
pursuant to Rule 54(b) of the Hawai‘i Rules of Cvil Procedure
(HRCP) . 3

The nmenorandum in support of MPSJ #1 argued that (1)

there was no contract between Plaintiff and the Thuro Def endants;

Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 54(b) (1998) provides:

When nmore than one claimfor relief is presented in an
action, whether as a claim counterclaim cross-claim
or third-party claim or when multiple parties are
involved, the court may direct the entry of a fina
judgnent as to one or nore but fewer than all of the
claims or parties only upon an express determ nation
that there is no just reason for delay and upon an
express direction for the entry of judgment. In the
absence of such determ nation and direction, any order
or other form of decision, however designated, which
adj udi cates fewer than all the clainms or the rights and
liabilities of fewer than all the parties shall not
term nate the action as to any of the clains or parties,
and the order or other form of decision is subject to
revision at any tine before the entry of judgnent

adj udi cating all the claims and the rights and
liabilities of all the parties.
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and (2) there was no basis for disregarding the corporate form
because (a) Defendant Cruisers was not undercapitalized, (b)
there was no support for a claimof fraud on the part of the
Thuro Defendants and (c) Plaintiff did not rely on the credit of
the Thuro Defendants so as to nake it unjust to preserve the
corporate entity.

On August 10, 1998, Plaintiff filed its nmenorandumin
opposition to MPSJ #1. Plaintiff argued that (1) the guarantee
| anguage just above the signature bl ocks of the Listing Agreenent
bound Jon Thuro individually and, by virtue of reference in the
sane paragraph to “Addendum hereto, if any,” bound Agreenent
signatory Cheryl Thuro individually as well; and (2) the Thuro
Def endants were directly liable to Plaintiff for fraud, as
evi denced by the recital in the Agreenent that one of the reasons
for the Agreenment was the “fal se and m sl eading i nformation
provided to [Plaintiff] as pertains to conpany earnings[.]”

In their August 17, 1998 reply nmenmorandum the Thuro
Def endant s rai sed anot her argunent against the fraud clains --
that Plaintiff failed to plead its fraud clains with
particularity as required by HRCP Rule 9(b).*

After an August 20, 1998 hearing, the court on
Sept enber 11, 1998 entered its order granting MPSJ #1 and,

4 HRCP Rule 9(b) (1998) provides, in pertinent part:
In all averments of fraud . . . , the circunstances
constituting fraud . . . shall be stated with

particularity.
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because it thus disposed of all extant clainms against the Thuro
Def endants, dism ssed themfromthe case. The court denied their
request for HRCP Rule 54(b) certification.

On July 27, 1998, Defendant Cruisers filed its notion
for partial summary judgnent against all clainms for general and
puni tive damages under Count | (MPSJ #2).

The nenorandum in support of MPSJ #2 asserted Hawai ‘i
case | aw hol ding that general and punitive damages cannot be
awar ded upon Plaintiff’s bare allegation that “Defendant
Crui sers’ [breach of contract] is intentional[]" w thout further
al | egati on and proof thereon that there was such a willful,
want on, or reckless breach so as to result in tortious injury,

citing Dold v. Qutrigger Hotel, 54 Haw. 18, 501 P.2d 368 (1972)

and Anfac, Inc. v. Wi ki ki Beachconber |nvestnent Co., 74 Haw.

85, 839 P.2d 10 (1992).

Plaintiff’s August 10, 1998 nenorandumin opposition to
MPSJ #2 was a one-page rebuttal which nmerely criticized the age
of the cases relied upon by Defendant Cruisers and recited the
truismthat exenplary damages nay be awarded in actions for fraud
as well as in actions for breach of contract.

MPSJ #2 was heard on August 20, 1998, along with MPSJ
#1, and on Septenber 11, 1998 the court granted MPSJ #2.

On Septenber 10, 1998, Defendant Cruisers filed a

nmotion for summary judgnment on Count | of the conplaint; and on
the fourth claimfor relief inits counterclaim which prayed for

i mredi ate term nation of the Listing Agreenent and Amendnent and
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a declaration that Plaintiff’'s purported right to a conmm ssion
for any sale occurring within two years following termnation is
voi d and unenforceable (M3J).

In its menmorandumin support of the MSJ, Defendant
Crui sers argued that judgnent should enter in its favor on “[t]he
sole remai ning claint against it, inasmuch as Plaintiff was not
entitled to a conm ssion because neither (1) the condition
precedent of an actual sale, nor (2) the condition precedent of
an offer froma ready, willing and abl e buyer on Def endant
Cruiser’s “exact terns[,]” was fulfilled.

Def endant Cruisers also identified variances in the
terms of the OFfer beyond the variances, quoted above, that were
highlighted in its counterclaim Listed in the menorandum were
the follow ng variances, with references to paragraph nunbers in
the Ofer:

a. requiring that [Defendant Cruisers]
provi de a m ni mum anount of inventory or face
a reduction in the sale price (1 4);

b. requiring that [Defendant Cruisers]
provi de, w thout conpensation, a nonth of
training to buyer (Y 16);

C. requiring that [ Defendant
Crui sers], w thout conpensation, not conpete
for up to five years with buyer (T 17);

d. requiring that [Defendant Cruisers]
expose itself to liability by making a
representati on about environnmental issues (1
21);
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e. inserting a self-serving
“di scl ai mer” whereby the brokers
sought to insulate thensel ves from any
m srepresentations they may have made (1 22);

f. requiring an of fset provision that
coul d have reduced the purchase price and
failing to state its terms and conditions (f
23);

g. failing to specify inportant
al l ocations of the proposed purchase price
whi ch woul d affect the net nonies received by
[ Def endant Cruisers] (Y 25);

h. failing to set a firmclosing date,
and instead | eaving the closing date open
until all of the contingencies were resol ved
to buyer’s unilateral satisfaction (f 28);

i i ncl udi ng nunmerous contingenci es
that gave the buyer the right in its sole
di scretion to refuse to consummuate the
purchase (i.e., s 11, 32, 33, p.6 - #7);

J - requiring that [Defendant Cruisers]
agree to an unspecified price reduction if
the National Park Service revoked down hill
bi ke permts or if certain natural disasters
occurred (p.6, #6); and

K. requiring a first right of refusal
on the separate business known as “Mau
Mount ai n Cage”, which was owned by Cheryl
Thuro, individually (p.6, #9).

(Bol d enphases in the original).
In its Septenber 28, 1998 nenorandumin opposition to
the M8J, Plaintiff argued that (1) an actual sale was not a

condition precedent to paynment of its conm ssion; and (2) the
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Ofer “sufficiently mrrored” the ternms of the Listing Agreenent
and Anendnent, in that the variances all eged by Defendant
Cruisers “did not significantly alter the ternms set out in the
listing agreenment,” such that the only condition precedent to
paynment of its conmmi ssion was fulfilled.

As to the latter argunent, Plaintiff asserted various
reasons why each mnor variance cited by Defendant Cruisers was
imuaterial. As to the major variances, Plaintiff referred -- for
the first time in the record -- to a “Novenber 7th Purchase Ofer
Addenduni (Addendum), which nade its first appearance in the
record as “Exhibit C to Plaintiff’s menorandumin opposition to
the M5J, and which purported to delete the free training
provi sion, the non-conpetition clause, the due diligence
provisions and the first right of refusal to purchase Cheryl
Thuro’s Maui Mountain Café. The Addendum did not appear as one
of the six pages of the Ofer attached as Exhibit 3 to the
conpl ai nt.

The Addendum was not supported by any affidavit,
decl aration, verification or certification.

In its Septenber 29, 1998 reply nenorandum Def endant
Cruisers reiterated its position supporting a condition precedent
of actual sale and asserted various reasons why the variances it
poi nted out remai ned material. Defendant Cruisers also spent a
consi derable part of its nenorandum attacking the authenticity of

t he Addendum
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Fol Il owi ng an Cctober 1, 1998 hearing on the MSJ, which
neither Plaintiff nor its counsel attended, the court filed an
Cct ober 8, 1998 order granting the MsJ.

On Decenber 3, 1998, Defendant Cruisers and the Thuro
Def endants filed a notion for attorneys’ fees and costs. The
notion cited the attorneys’ fees and costs provision in the
Li sting Agreenent, which provided that “[i]n the event of default
and/or a lawsuit arising out of this contract (including a suit
by BROKER for conm ssion), the non-defaulting party and/or
prevailing party, if a court action is filed, shall be entitled
to recover all reasonable costs incurred including reasonabl e

attorney’s fees[,]” and was based upon Hawai ‘i Revi sed Statutes

(HRS) § 607-145 relating to attorneys’ fees, and HRS § 607-9

> Hawai i Revised Statutes 8§ (HRS) 607-14 (Supp. 1998)
provided, in pertinent part:

In all the courts, in all actions in the

nature of assunpsit and in all actions on a
rom ssory note or other contract in witing
hat provides for an attorney's fee, there
shal | be taxed as attorneys' fees, to be paid
by the Ios!nﬂ party and to be inciuded in the
sum for which execution may issue, a fee that
the court determ nes to be’ reasonabl e;

provi ded that the attorney representing the
prevailing party shall submt to the court an
affidavit “stating the anount of tine the
attorney spent on the action and the anount
of time the attorneY is likely to spend to
obtain a final witten judgnment, or, if the
fee is not based on an hourly rate, the
anount of the agreed upon fee. The court

shall then tax attorneys' fees, which the
court determnes to be reasonable, to be paid
by the losing party; provided that this
anount shal |l "not exceed twenty-five per cent
of the judgnent.

- \Wiere the note or other contract in
witing provides for a fee of twenty-five per
cent or nore, or provides for a reasonable
attorney's e, not nore than twenty-five per

fe
cent shall be all owed.
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relating to costs.

Wth respect to attorneys’ fees, the nenorandumin
support of the notion explained that as the prevailing parties in
the Iitigation, Defendant Cruisers and the Thuro Defendants were
entitled, under HRS § 607-14, to a maxi mum of twenty-five percent

of “the amount sued for,” and averred that the attorneys’ fees
item zed in the declaration of their counsel were reasonabl e and
Wi thin the statutory cap

The defendants requested $53, 157.24 in attorneys’ fees.
Noting that Plaintiff sued for an $84, 900. 00 conm ssi on and “not
| ess than $500, 000. 00" in punitive danages, or about $600, 000 in
total danmges, the defendants reasoned that the anmount of
attorneys’ fees they were requesting was well within the
statutory cap (.25 x $600,000 = $150,000). The defendants al so
requested $2,243.24 in itenm zed costs.

Plaintiff filed no opposition to the notion for
attorneys’ fees and did not appear personally or through counsel
at the Decenber 28, 1998 hearing on the notion. On Decenber 28,

1998, the court filed its order granting the notion and the

requested attorneys’ fees and costs in their entirety.

The above fees provided for by this
section shall be assessed on the anount of
t he judgnent exclusive of costs and al
attorneys' fees obtained by the plaintiff,
and upon the anount sued for if the defendant
obt ai ns j udgnent .
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o ) Issues Presented.
Plaintiff identifies three issues for appeal:

1. That the court erred in granting the Thuro
Def endants sunmary judgnent on Count Il of the conplaint (MPSJ
#1) because a genuine issue of material fact existed as to their
individual litability for fraud. Plaintiff maintains that the
Amendnent, containing the reference to “fal se and m sl eadi ng
information” provided to Plaintiff and signed by the Thuro
Def endants, created a genuine issue of material fact as to their
individual liability for fraud.

2. That the court erred in granting Defendant
Crui sers summary judgnment on Count | of the conplaint (NMSJ)
because the Ofer “substantially confornmed” to the terns of the
Li sting Agreenent and Amendnent, raising a genuine issue of
material fact as to Plaintiff’'s satisfaction of the condition
precedent to paynent of its conm ssion.

3. That the court erred in granting the defendants a
total of $55,400.48 in attorneys’ fees and costs, because
twenty-five percent of the $55,400.48 is only $13, 850.12; or
alternatively, because the statutory cap percentage shoul d have
been applied against the $84, 900. 00 assunpsit amount prayed for,
rat her than the $584,900.00 figure derived fromaddition of the

prayer for $500,000.00 in punitive danages.
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Standards of Review.

A.  Summary Judgnent.

On appeal, an order of sunmary judgnent is
revi ewed under the sanme standard applied by
the circuit courts. Therefore,

[ sJummary judgnent is proper where
the noving party denonstrates that
there are no genui ne issues of
material fact and it is entitled to
a judgnment as a matter of law. In
ot her words, summary judgnent is
appropriate if the pleadings,
depositions, answers to
interrogatories, and adm ssions on
file, together with the affidavits,
if any, show that there is no
genui ne i ssue of material fact and
the noving party is entitled to a
judgnent as a matter of |aw.

Richard v. Metcalf, 82 Hawai‘i 249, 252, 921
P.2d 169, 172 (1996) (citation omtted).
Hi ner v. Hoffman, 90 Hawai‘ 188, 190, 977 P.2d 878, 880 (1999).

B. Attorneys' Fees and Costs.

Cenerally, taxation of costs is within
the discretion of the trial court and w |
not be di sturbed absent an abuse of
di scretion. Bjornen v. State Farm Fire and
Cas. Co., 81 Hawai‘i 105, 107, 912 P.2d 602,
604 (App. 1996); Mist v. Westin Hotels, Inc.
69 Haw. 192, 200-1, 738 P.2d 85, 92 (1987).

This court "review[s] the circuit
court’s denial and granting of attorney’s
fees under the abuse of discretion standard.”
Weinberg v. Mauch, 78 Hawai‘i 40, 52-53, 890
P.2d 277, 289-90 (citation, internal
qguot ati on marks, and original brackets
omtted), reconsideration denied, 78 Hawai i
421, 895 P.2d 172 (1995).
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Eastman v. McGowan, 86 Hawai‘i 21, 27, 946 P.2d 1317, 1323 (1997).

“An abuse of discretion occurs when the trial court clearly
exceeds the bounds of reason or disregards principles of |aw or
practice to the substantial detrinment of one of the litigants.”
Bjornen v. State FarmFire and Cas. Co., 81 Hawai‘ 105, 107, 912
P.2d 602, 604 (App. 1996).

Discussion.

A. MPSJ #2 and Liability of the Thuro Defendants on an Alter Ego

Basi s.

Plaintiff does not assert as a point or question
presented on appeal the court’s granting of MPSJ #2, or the
liability of the Thuro Defendants on an alter ego basis inplied
inits conplaint, and argued in its nmenorandumin opposition to
MPSJ #1. Nor does Plaintiff include in its opening brief or in
its reply brief any argument with respect to these two issues.

W may, therefore, decline to review the two issues.
Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul es 28(b)(4),
28(b) (6) & 28(b)(7);® Weinberg v. Mauch, 78 Hawai< 40, 49, 890

6 Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(b) (1998)

provided, in pertinent part:

Wthin 40 days after the filing of the record on
appeal, the appellant shall file an opening brief,
cogtalplgg the follow ng sections in the order her e
i ndicate

(4) A concise statenment of the points on which
appellant intends to reI% set forth in separate,
number ed paragraphs. Eac p0|nt shal |l refer to the
alleﬂed error conmtted the court or ag encx Po
whi ch appel | ant intends to rely. The point shall show
where in the record the alleged error occurred and where
it was objected to . . . [.]

-22-



P.2d 277, 286 (1995)(declining to review an issue where
appel lants included the issue in their opening brief as one of
their points on appeal but did not present argunent thereon);

State v. McCully, 64 Haw. 407, 408-9, 642 P.2d 933, 935-36

(1982) (declining to review i ssues not included in opening brief
as questions presented for decision); CSEA v. Doe, 88 Hawai‘i 159,
180, 963 P.2d 1135, 1156 (App. 1998)(declining to review issue

not listed as a point of appeal or argued in opening brief).

In any event, as discussed infra, Plaintiff was not
entitled to a conm ssion, which conpletely undercuts Plaintiff’s
alter ego liability clains and its prayer for general and

puni tive damages.

B. The NMBJ.

It may be profitable at this point to consider the
bedrock issue in this case -- Plaintiff’s entitlenent to a

conmm ssi on.

~ Points not presented in accordance with this
section will be disregarded, except that the court, at
its option, may notice a plain error not presented

(6) A short and concise statement of the question
or questions presented for decision by the points
speci fied under (b)(4) of this rule, set forth in the
nmost general terns possible. The statenment of a
question presented will Fe deenmed to include every
i

subsi diary question fairly conprised therein. Questions
not presented in accordance with this paragraph will be
di sregarded, except that the court, at its option, may
notice a plain error not presented.

(7) The argunent, exhibiting clearly the points of
fact and of |aw being presented, citing the authorities
relied upon. The argunment may be preceded by a concise
sumary.
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On a notion for summary judgnent, “[t]he judgnent
sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” HRCP Rule 56(e) (1998).

On appeal, Defendant Cruisers and the Thuro Defendants
mention but do not devel op the argunent, contained in their
menor andum i n support of the MSJ, that Plaintiff was entitled to
a comm ssion only if an actual sale was consunmated. Though
there is some support in the Listing Agreenent and Anendnent for
this view, we need not address the issue because it is evident
that Plaintiff did not produce a ready, willing and abl e buyer
with ternms that woul d earn the broker a conm ssion.

Plaintiff’s position in the basic debate anong the
parties is that its conm ssion was earned when it procured an
offer that “sufficiently mrrored” the terns of the Listing
Agreenment and Anmendnent, mnor variances that “did not
significantly alter the terns set out in the |listing agreenent”
notwi thstanding. Plaintiff on appeal provides a succinct summary
of this argunent when it uses the phrase “substantially
conforned[.]”

Def endant Crui sers and the Thuro Defendants advance the
opposi ng argunent that an offer nust be on the seller’s “exact

terms” before the broker is entitled to a comrmission. They cite
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as authority the Hawai i Suprene Court in Hamlton v. Funk, 66
Haw. 451, 666 P.2d 582 (1983), in which it was held that:
As has been st at ed:

Where a broker, instead of procuring a
person who is ready, able, and willing to
accept the terns his principal authorized him
to offer at the time of his enpl oynent,
procures one who nmakes a counteroffer nore or
| ess at variance with that of his enpl oyer,
the latter is at liberty either to accept the
proposed party upon the altered ternms or to
decline to do so, w thout giving the broker
his reasons for the refusal. If he accepts he
is legally obligated to conpensate the broker
for the services rendered, but if he refuses
he incurs no liability therefor.

12 Am Jur. 2d, Brokers, 8§ 185 at 925 (1964). Accord 12
C.J.S. Brokers, 8 156 (1980).

The cases of Schnack v. Montano, 16 Haw. 805
(1905) and Tkeoka v. Kong, 47 Haw. 220, 386 P.2d 855
(1963) are not contrary to the principle of |aw just
cited.
Id. at 453, 666 P.2d at 583.

Plaintiff, on the other hand, cites no authority
what soever in support of its interpretation of the |aw governing
entitlement to a conm ssion.

It matters not, however, whether the governing
principle is “exact ternms” or “substantially conforned.” For
Plaintiff’s claimto a commssion is based upon the Ofer as
al | egedly anended by the Addendum W thout the del etion of
certain Ofer ternms purportedly effected by the Addendum the
Ofer was clearly at substantial variance with the Listing

Agreenent and Anendnment. And the latter is the basis upon which
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Def endant Crui sers and the Thuro Defendants argue no entitlenent.
Resol ution of this appl es-and-oranges debate lies in
t he question whether the Addendum was properly before the court
on the M8J. Plaintiff nerely attached it to the nmenorandumin
opposition to the MSJ and referred to it therein. It was neither
supported by affidavit nor authenticated” in any way.
The Addendum was, therefore, not properly before the

court on the M3J. Pi oneer MII| Co., Ltd. v. Dow, 90 Hawai ‘i 289,

297-98, 978 P.2d 727, 735-36 (1999)(“[d]ocunents that are plainly
i nadm ssi ble in evidence and are unsworn, not properly sworn to,
and/or uncertified cannot be considered upon a summary judgnment
nmotion”); HRCP Rule 56(e) (1998)(in pertinent part, “[s]upporting
and opposing affidavits shall be made on personal know edge,
shall set forth such facts as would be adm ssible in evidence,
and shall show affirmatively that the affiant is conpetent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shal
be attached thereto or served therewith[]").

In their MSJ, on the other hand, Defendant Cruisers and
the Thuro Defendants relied upon the operative docunents that

were attached to Plaintiff’s verified conplaint, which included,

7 Hawai ‘i Rul es of Evidence Rule 901 (1993) provides, in pertinent

part, that “[t]he requirenment of authentication or identification as a condition
precedent to adm ssibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent clainms.”
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for each of the docunents, a statement that the attachnment was a
true and correct copy of the docunent and a clear indication that
t he docunent was what it purported to be.

The verification was nade by the President of
Plaintiff, who signed all of the operative docunents on its
behal f. Hawai‘ Rul es of Evidence (HRE) Rule 901(b) (1)

(1993) (“[b]y way of illustration only, and not by way of
limtation, the follow ng are exanples of authentication or
identification conforming with the requirenents of this rule:

(1) Testinony of witness with know edge. Testinony that a matter
is what it is claimed to be[]”). See also [HRE] Rule 901
Comrentary (“[t]he nost direct nethod of authentication of
evidence is by testinony of a witness who has sone basis
extrinsic to the itemitself for asserting its authenticity [such
as] testinony of a witness who was present at the signing of a

docunent”). Cf. Kam Fui Trust v. Brandhorst, 77 Hawai‘ 320, 325-

26, 884 P.2d 383, 388-89 (App. 1994)(testinony of property
manager, who was not one of the signatories, that an assi gnnent
of | ease was part of the file turned over to himwhen he started
managenent and that he had know edge of its provisions held
sufficient authentication of the assignnment of |ease).

The operative docunents relied upon and identified in
an affidavit of counsel for the defendants were the Listing
Agreenent, the Amendnent and the Offer, and these were sufficient

in and of thenselves to fully franme the conm ssion issue.
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Hence t he operative docunents were properly
aut henticated by Plaintiff's verification and, by the sanme token,
rel evant and therefore adm ssible.B

The docunents in and of thenselves al so contained the
required initial, prima facie showing that Plaintiff was not
entitled to a conm ssion owi ng to undi sputed substantia
vari ances evi dent between the terns of the Listing Agreenent and
Anendnent on the one hand and the terns of the Offer on the

other. See GECC Financial Corp. v. Jaffarian, 79 Hawai‘i 516,

521-22, 904 P.2d 534, 535-36 (App. 1995)(noving party has the
burden of showing entitlenent to judgnent as a matter of |aw upon
undi sputed facts denonstrating that no genuine issue of material
fact exists with respect to the essential elenents of a claim
whi ch the notion questions).

Wher eupon the burden shifted to Plaintiff to
“denonstrate specific facts, as opposed to general allegations,
that present a genuine issue worthy of trial.” 1d.; HRCP Rule
56(e) (1998)(in pertinent part, “[w hen a notion for sumary
judgment is made and supported as provided in this rule, an
adverse party nmay not rest upon the nere allegations or denials
of his pleading, but his response, by affidavits or as otherw se

provided in this rule, nmust set forth specific facts showi ng that

8 See Island Directory Co., v. lva's Kinimka Enters., Inc., 10 Haw.

App. 15, 20-22, 859 P.2d 935, 939-40 (1994)(statenents constituting offer
acceptance or contractual terms are “operative facts” which are not hearsay).
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there is a genuine issue for trial. |If he does not so respond,
summary judgnent, if appropriate, shall be entered agai nst
hinf]").

Plaintiff attenpted to shoulder this burden not by
di sputing the substantial variances, but by arguing their
elimnation by the Addendum As noted, however, the Addendum was
not properly before the court on the MsJ. Nor did Plaintiff
attenpt to cure the authentication problemat the hearing on the
MBJ. As previously nentioned, neither Plaintiff nor its counsel
appeared at the hearing.

It is on appeal, inits reply brief, that Plaintiff
first attenpts to sal vage authentication of the Addendum
Plaintiff refers us to the declaration of counsel for the
defendants that was attached to Defendant Cruiser’s reply to
Plaintiff’s nmenmorandum in opposition to the MSJ.

Plaintiff specifies therein defense counsel’s reference
to “a true and correct copy of the Novenber 7 Addenda [si c]
produced by Plaintiff pursuant to Defendants’ discovery requests
herein[,]” and his attachnment of the copy as Exhibit Cto his
decl arati on.

Plaintiff further specifies defense counsel’s reference
to “a true and correct copy of the communi cation dated Septenber
14, 1997 from M chael Capuano [broker for the prospective

purchaser] to MIton Docktor [President of Plaintiff] produced by

Plaintiff pursuant to Defendants’ discovery requests herein[,]”
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and his attachnment of the copy as Exhibit D to his declaration.
The conmuni cati on di scusses the Addendum as a “page 7 that was
mssing[]” fromthe files of Plaintiff’s counsel.

Finally, Plaintiff points to defense counsel’s
reference to “a true and correct copy of the letter from Edward
Mason, Plaintiff’s forner attorney, to Defendants’ counsel, dated
Sept enber 10, 1997[,]” which was attached to defense counsel’s
declaration as Exhibit G The letter opined that the Addendum
“renoved all objectionable contingencies.”

The “conbined effect” of the foregoing, Plaintiff
argues, “provides abundant authenticating material from which the
court could duly have considered the addendum | eavi ng questi ons
of creditability [sic] to purposes of trial.”

None of the foregoing anmounts, however, to anything
resenbl i ng aut hentication of the Addendum

At nost, the “conbined effect” of the various
references is to establish that the docunent exists and that it
has been di scussed by various persons connected with the case.
Not hi ng therein even renotely suggests that the Addendum “i s what
its proponent clains[,]” HRE Rule 901 (1993); nanely, that it was
i ndeed an addendum t he prospective purchaser made to the Ofer.
See also Rule 901 Commentary (“the authentication requirenent
forces the proponent to prove, usually by neans of extrinsic

evi dence, that an object is the very thing it purports to be[]”).
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Because the Addendumwas Plaintiff’'s sole basis for
opposi ng the MsJ, and because sans the Addendum Plaintiff was as
a matter of law not entitled to a comm ssion, the court was
correct in granting the notion.

It is worth reiterating in this connection that the
def endants rai sed serious doubts about the authenticity of the
Addendum It is also passing strange that nowhere in the record
Is there any indication that attenpt was nmade to have the
put ati ve progenitor of the Addendum — the prospective purchaser -

aut henticate it.

C. The Direct Fraud d ains Addressed in MPSJ #1.

As previously discussed, Plaintiff has in essence
abandoned its appeal of the dism ssal under MPSJ #1 of its alter
ego clai ns agai nst the Thuro Defendants. Its only remaining
gri evance on appeal with respect to the order granting MPSJ #1 is
the dism ssal of the individual fraud clains against the Thuro
Defendants. Plaintiff’'s statenent of the question presented on
appeal with respect to MPSJ #1 specifies “the personal fraudul ent
conduct of i ndividual Defendants CHERYL THURO and JON THUR( .]”
Accordingly, Plaintiff’s argunments agai nst the Thuro Defendants
inits opening and reply briefs concern only the personal fraud
cl ai ms.

A review of the record yields no explication of the

fraud clains other than the fornulation Plaintiff offers on
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appeal : that “the THURO Defendants m srepresented material facts
whi ch woul d affect the marketing and sale of the assets of
Def endant CRU SERS.” The basis for this allegation is the
recital in the Amendnent signed by the Thuro Defendants that
“fal se and m sl eading informati on was provided to [Plaintiff] as
pertains to conpany earnings[.]”

“The el enents of fraud include: 1) fal se
representati ons made by the defendant; 2) with know edge of their
falsity (or w thout know edge of their truth or falsity); 3) in

contenplation of plaintiff’s reliance upon them and 4)

plaintiff’s detrinmental reliance.” Larsen v. Pacesetter Systens,
Inc., 74 Haw. 1, 30, 837 P.2d 1273, 1288 (1992).

HRCP Rul e 9(b) (1998) requires that “[i]n all avernents
of fraud . . . the circunstances constituting fraud . . . shal
be stated with particularity.” The purpose of the rule, as set
forth by the Hawai ‘i Suprene Court, is “to insure the
particul arized i nformati on necessary for a defendant to prepare
an effective defense to a clai mwhich enbraces a wide variety of
potential conduct.” 1d. “Thus, under Rule 9(b) general
al l egations of fraud are insufficient because they serve little
or no informative function[.]” [d.

The Rule’s use of the term“constituting” should be
taken seriously, as the case |law indicates that the requirenent
of “particularity” covers at least the material elenents of the

fraud claim 1d. at 31, 837 P.2d at 1288-89 (upholding trial
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court’s dismssal of plaintiffs’ claimfor fraud because “fraud”
was never alleged in the conplaint and the conplaint did not

all ege detrinental reliance, such that “plaintiffs’ [conplaint]
not only failed to set forth particularized allegations regarding
the circunstances constituting fraud, but that it was also flawed
at a nore basic level. Plaintiff’'s conplaint failed altogether
to set forth a distinct claimfor relief sounding in fraud”);

Wlfer v. Miutual Life Ins. Co. of New York, 3 Haw. App. 65,

69-71, 641 P.2d 1349, 1352-54 (1982)(affirm ng sunmary judgnent
based upon HRCP Rul e 9(b) because affidavit in opposition to
notion for sunmary judgnent did not aver that the subject
representations were false or that the plaintiffs relied upon the
representations, such that the affidavit did not “nake any
avernents sufficient to create a genuine issue of material fact
as to the necessary elenents of fraud[,]” and was thus
“insufficient to establish the elenents of fraud”).

The record in this case reveals simlar infirmties.
Nowhere in the verified conplaint does Plaintiff allege
detrinental reliance upon the fal se and m sl eadi ng i nfornation.
Plaintiff’s nmenmorandum in opposition to MPSJ #1 attenpts to
remedy the omi ssion: “PLAINTIFF S RELI ANCE TO H'S DAMACE: ‘As a
result . . . Plaintiff suffered such special, general and
consequenti al damages as shall be shown . . .’ Verified

Complaint, par 22."
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But nere reference to the verified conplaint’s ad damnum cl ause
fails to showreliance in addition to damage.

Plaintiff did not attach an affidavit or anything el se
to its nmenorandumin opposition to MPSJ #1. Nowhere in the
record is there further illumnation of Plaintiff’'s fraud claim

Hence it woul d appear that Larsen and Wl fer, supra,

cover this case as a matter of law, and that the court did not
err in granting MPSJ #1 as to the fraud cl ai ns.

Entirely aside fromthe nore technical requirenents
established by the case |l aw on HRCP Rule 9(b), Plaintiff’s fraud
cl aims defy description and common under st andi ng.

The verified conplaint states that “[u] pon di scovery by
Plaintiff of the false and m sl eading information supplied by The
Thuro Defendants, Plaintiff and Defendant Cruisers executed [the
Amendnent ] under which the sales price for the assets of
Def endant Cruisers was reduced to $849, 000. 00 and ot her terns
adj usted accordingly.” Renenber that it was in the Arendnent
that the recital regarding false and m sl eading information
occurred.

It woul d appear then, that although fal se and
m sl eadi ng i nformati on was supplied to Plaintiff by the Thuro
Def endants, Plaintiff did discover its nature and neutralized any

del eterious effects through the Amendnent. It is difficult to
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conceive of how Plaintiff was danmaged by the fal se and m sl eadi ng
i nformati on when adjustnent was made for it in the Arendnent.

Further, it is inpossible to conceive that Plaintiff
relied upon the information when it acknow edges it knew full
wel | the false and m sl eading nature of the information.

Finally, Plaintiff’s illum nation of its fraud claim-—
that “the THURO Def endants mi srepresented material facts which
woul d affect the marketing and sale of the assets of Defendant
CRU SERS[]” — neither expresses nor inplies a conprehensible or
specific fraud claim It only invites endl ess specul ati on and
does not neet the requirenent of “fair notice of a fraud clainf
under the particularity requirenment of HRCP Rule 9(b). Larsen,
74 Haw. at 31, 837 P.2d at 1288-89 (“[w e consequently agree with
the trial court that plaintiffs’ conplaint was anmbi guous and
conclude that their conplaint did not give Pacesetter fair notice
of a fraud claimwith sufficient particularity to satisfy the

requi renents of Rule 9(b)[]").

D. Award of Attorneys’ Fees and Costs.

Wth respect to the order granting defendants their
attorneys’ fees and costs, we nust first deal with the fact that
Plaintiff filed no opposition to the notion for attorneys’ fees
and costs and did not appear personally or through counsel at the
hearing on the notion. The record bel ow does not contain any

opposition to the notion or objection to the order.
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Renonstrance first appears in Plaintiff’s opening
brief, and though the defendants vigorously argued the propriety
of the award in their answering brief, Plaintiff’ s reply brief is
devoid of any nention of the issue.

We have held that “[t]he general rule is that an issue
whi ch was not raised in the |lower court will not be considered on

appeal. An appellate court will deviate fromthis rule only when

justice so requires.” Hong v. Kong, 5 Haw. App. 174, 177, 683
P.2d 833, 837 (1984)(citations omtted).

I n exercising such discretion, “an appellate court
shoul d determ ne whether the consideration of the issue requires
additional facts, whether the resolution of the question wll
affect the integrity of the findings of fact of the trial court;
and whet her the question is of great public inport.” Fujioka v.
Kam 55 Haw. 7, 9, 514 P.2d 568, 570 (1973)(citations omitted).

Here, the only colorable argunent Plaintiff presents on
appeal against the award of fees and costs is that the cap on
fees contained in HRS § 607-14, twenty-five percent of “the
anount sued for if the defendant obtains judgnent[,]” should have
been cal cul ated solely upon its denmand for its conm ssion of
$84, 900. 00, and not upon the anount of the conm ssion plus the
m ni num $500, 000. 00 in punitive damages prayed for in its

conplaint. The defendants, on the other hand, argue the latter.
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This being the case, the issue is one of statutory
interpretation requiring no additional facts. Mbdreover, the
issue is collateral to the nerits of the substantive clains in
the case, such that the integrity of the facts underlying the
judgnment will not be affected. And though it cannot be said that
the issue is of the greatest public inport, it is neverthel ess
significant for litigants, potential litigants and the
adm ni stration of justice.

Qur discretion is thus guided toward reviewing this
i ssue first raised on appeal .

Observe al so that the anobunt of fees awarded by the
court, $53,157.24, is nore than two tinmes the nmaxi num anount of
fees that could have been awarded under Plaintiff’s
interpretation of HRS § 607-14 ($84,900.00 x .25 = $21, 225. 00).
This circunstance, along with the foregoing discretionary
anal ysis, appears to require our consideration of the issue.

Wng v. Takeuchi, 88 Hawai i 46, 50, 961 P.2d 611, 615

(1998) (“[ b] ecause upholding the circuit court’s award of
attorneys’ fees . . . would entail the validation of an award
three tines that authorized by statute, we will address
this issue” (which was first rai sed on appeal)).
We encountered nmuch the sane issue in a very simlar

case. Hong, supra.
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In Hong, the plaintiff sued the defendants for failure
to pay on a prom ssory note arising out of the plaintiff’s sale
of a business to the defendants. Hong, 5 Haw. App. at 175, 683
P.2d at 836.

The defendants answered, setting up affirmative
def enses of fraud and paynent, and al so counterclained, alleging
that the plaintiff had fraudulently induced themto purchase the
busi ness by m srepresenting the financial condition of the
busi ness. |d.

The defendants prayed for cancellation of the sales
agreenent, the prom ssory note and a nortgage securing their
obl i gati ons under the agreenent. The defendants al so prayed for
an award of general damages in the anpbunt of $89, 490. 14, punitive
danmages in the anmount of $100,000 and attorneys’ fees and costs.
Id. at 175-76, 683 P.2d at 836.

The Hong trial court found against the defendants on
the conplaint and their counterclaimand awarded the plaintiff
$5,362 in attorneys’ fees under the predecessor statute governing
“all actions in the nature of assunpsit[.]” HRS § 607-14 (1976).
That law, |ike the current incarnation of HRS § 607-14 applicable
in this case, awarded fees based upon “the anount sued for if the
def endant obtains judgnent.” 1d. at 181, 683 P.2d at 839-40.

On appeal in Hong, we construed the counterclaimas a

cl aimseeking (1) general and punitive danmages under the common
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law tort of fraud; or in the alternative, (2) rescission of the
sal es agreenent and return of nonies paid to or for the benefit
of the plaintiff under the sales agreenent. W al so decided that
it was only the claimfor rescission that sounded in assunpsit.
Id. at 182-84, 683 P.2d at 840-41.

Ther eupon we held that the assunpsit fee statute should
not have been applied to the anmount of punitive damages prayed
for in addition to the amount of general danages demanded. W
remanded with instruction that the fee anmount be reduced to the
cap anount yielded by the application of the fee statute to the
anount of general damages only. W stated:

The maxi num attorney’ s fees all owabl e
under HRS § 607-14 is the anount obtai nable
under the schedule set forth in that section.
The $5, 362 awarded [plaintiff] was based on
the schedule applied to the total anobunt of
$189, 490. 14 clained in the [defendants’]
counterclaim This was error.

The total amount prayed for in the
countercl ai mincluded $100, 000 for punitive
damages which is not awardable in an action
for restitution. Therefore, the maxi mm
attorney’ s fees allowabl e under HRS § 607-14
to [plaintiff] on the counterclaimis $2,862.

Id. at 184, 683 P.2d at 841.

Li kewi se, in this case, the demand for $500, 000.00 in
punitive damages, if it could be based upon the comon | aw fraud
claimasserted by Plaintiff, could not forma basis for an award
of attorneys’ fees in assunpsit under HRS § 607-14 for the sinple

reason that the fraud claimdid not sound in assunpsit. Qbserve
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in any event that Plaintiff contended the fraud caused it
“special, general and consequential damages[,]” but pled no
entitlement to punitive damages as a result.

The nore interesting question is whether the
breach-of -contract clai madvanced by Plaintiff could support, as
dermanded, an award of punitive damages. |If so, Hong inplies that
t he amount demanded for punitive damages was properly included in
t he base amount to which HRS § 607-14 was appli ed.

Unli ke the defendants in Hong, Plaintiff did not make
breach-of -contract-rel ated demands for rescission and
restitution, neither of which can support an award of punitive
damages. Plaintiff claimed breach-of-contract danages i nstead,

and under Dold and Anfac, supra, punitive danages can in certain

cases follow on such damages.

But Defendant Cruisers itself argued that this is not
one of those cases. In its nmenorandumin support of MPSJ #2,
Def endant Crui sers contended that punitive danmages cannot be
awar ded upon Plaintiff’s bare allegation that “Defendant
Cruiser’s [breach of contract] is intentional[]” w thout further
al l egation and proof thereon that the breach was such a wllful,
want on or reckless breach that tortious injury resulted. Dold,
54 Haw. at 21-23, 501 P.2d at 371-72; Anfac, 74 Haw. at 137-39,

839 P.2d at 36-37.
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The court granted MPSJ #2, defendants argue on appeal
that the court was correct in doing so, and we have agreed,
supra. Defendants blew hot on the issue in support of MPSJ #2,
and cannot now bl ow cold on the issue when it cones to their
attorneys’s fees.

Hence under Hong, punitive damages were not awardabl e
on Plaintiff’s assunpsit claim and the anount of punitive
damages denanded was not a proper basis for an award of
attorneys’ fees under HRS § 607-14.

W therefore conclude that the award of attorneys’ fees

shoul d have been limted in ambunt to $21, 225. 00.

Conclusion.

Based upon the foregoing, we vacate the court’s award
of attorneys’ fees of $53,157.24 and remand with instruction that

t he amount be reduced to $21,225.00. W affirmthe judgnment in
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all other particulars. Hong, 5 Haw. App. at 184, 683 P.2d at
841.

DATED: Honol ul u, Hawai i, June 14, 2000.
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