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In this workers’ conpensation case, C ai mant- Appel | ant
Darryl S. lgawa (lgawa) appeals the March 30, 1999 Deci sion and
Order (the Decision) of the Labor and Industrial Relations
Appeal s Board (the Board). The Decision reversed in part and
nodi fied in part the July 12, 1996 Suppl enental Decision and
Order (the Supplenmental Decision) of the Director of Labor and
| ndustrial Relations (the DLIR). The Decision reversed the
DLIR s award of $44,990.40 in pernmanent partial disability (PPD)
benefits to I gawa, and reduced his disfigurenent award from
$2, 000. 00 to $850. 00.

On appeal, lgawa argues (1) that the Board erroneously
concl uded he did not sustain any permanent disability

attributable to his Cctober 3, 1991 work injury, and (2) that the



Board erred as a matter of law in nodifying his disfigurenent
awar d.

W reverse the Decision insofar as it denied PPD
benefits to Igawa, but we affirmthe Decision’s nodification of

| gawa’ s di sfi gurenent award.

I. Background.
On Cctober 3, 1991, Igawa, who was enpl oyed as a cook

by the Koa House Restaurant (the Enployer), sustained a head
i njury when he reached for a pot on an overhead shelf and a “big
soup pot” inproperly stacked on top of the desired pot fell and
struck himin the right forehead.

| gawa sustained a small l|aceration on his right
forehead. He conpl ained of swelling, dizziness and nausea.
Several days later, he experienced severe headaches, |oss of
appetite, slight nausea, photophobia and sonophobia. He becane
forgetful and “fuzzy.” H's concentration and accuracy suffered.
He woul d get | ost easily. He becane nore distracted and
irritable, and had trouble sleeping. He also conplained of
| i ght headedness, blurred vision and dizziness. By June 1993,
| gawa was conpl ai ning of pain and problenms in his right upper
extremty with nunbness and tingling into the right half of his
body, attributable to cervical strain fromjerking his head back
during the accident. He was al so experiencing sudden bl ackouts.

At the hearing before the Board, Igawa testified that these
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sequel ae of his industrial accident have severely limted his
capabilities and functioning, such that he was unable to return
to work or obtain enploynent.

lgawa was thirty years old at the tine of the 1991
accident. In August 1975, while he was a teenager, |gawa
sustai ned a significant head injury when he fell into a drainage
ditch onto his head. He was in a conma for six days. The fal
caused a brain contusion and a small hematoma in the left
tenporal area. He thereafter experienced a nunber of physical,
neur ol ogi cal, psychol ogi cal and behavi oral problens, which led to
sui ci dal ideation and a nunber of psychiatric hospitalizations.
A 1977 diagnosis |isted tenporal |obe seizures secondary to brain
trauma. A secondary diagnosis |isted depressive reaction,
i nsomi a, headaches and behavioral problens. By 1981, these
sequel ae had resol ved and | gawa no | onger needed nedi cati on.

The overarching issue in this case is whether |Igawa’'s
permanent partial disability is attributable solely to the
noni ndustrial accident in 1975, and is therefore not conpensabl e.

See, e.q., Akanm ne v. Hawaiian Packing & Crating Co., 53 Haw

406, 495 P.2d 1164 (1972).

During the clains process, the Enployer’s insurer
denied lgawa’s request that it authorize surgery to excise a
lesion in his right frontal | obe area. I|gawa s physician, Dr.
Yoshi o Hosobuchi, opined that a preexisting “small cavernous
angioma” in his right frontal |obe may have henorrhaged as a

- 3-



result of the 1991 industrial accident, causing |Igawa’'s headaches
and sei zure problens. The insurer’s medical exam ners believed
instead that Igawa’s problens were solely a result of the 1975
accident, and that the preexisting |lesion had in any event not
henorrhaged as a result of the 1991 industrial accident.

After a hearing on Septenber 6, 1994, the DLIR issued a
Novenber 15, 1994 Anmended Deci sion and Order,! in which the DLIR
found that “there is insufficient nedical evidence to rebut Dr.
Hosobuchi’s opinion that claimnt’s headaches and sei zures are
not [sic] caused by the henorrhaged angi oma. Also, the nedical
evidence on file supports the fact that since said accident,
cl ai mant started havi ng headaches and sei zures. W note that
cl ai mant di d have headaches prior to date of accident, but they
had resol ved before claimant had said work-rel ated accident.”

The DLIR thereupon ordered that the Enployer “pay for
such nedi cal care, services and supplies as the nature of the
injury may require, to include surgery to renove |lesion fromthe
right frontal |lobe.” The DLIR al so awarded | gawa tenporary tota
disability benefits. The DLIR left the issues of permanent
disability and disfigurenent for determ nation at a | ater date.

The Anmended Deci sion and O der read as follows:

On Cctober 3, 1991, claimant was in the
enmpl oy of [the Enployer]; on said date, clainmant

1 The original Decision and Order, filed on October 31, 1994, was
anended to correct an error regarding lgawa's entitlement to tenporary total
disability benefits.
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sust ai ned a personal injury to the head by

acci dent arising out of and in the course of
enpl oynent; said injury was not caused by
claimant’s wilful intention to injure oneself or
anot her nor by intoxication. As a result of
said injury, claimnt was tenporarily and
totally disabled fromwork beginning (waiting
peri od: Novenmber 9, 1991 through Novenber 10,
1991; Novenber 13, 1991) Novenber 14, 1991

t hrough Novenber 17, 1991; April 5, 1992 through
April 13, 1992; April 24, 1992 and conti nui ng
until such time as is determ ned by the Director
that such disability has ended. The matters of
per manent disability and/or disfigurenment, if
any, shall be determined at a |ater date. The
aver age weekly wages of the claimnt were

$290. 00.

A hearing was held on Septenber 6, 1994 to
determne further nedical liability, and other
rel ated i ssues.

Cl ai mant contends that enpl oyer should
aut hori ze surgery which was recommended by Y.
Hosobuchi, M D., who was a referral from Kenneth
Nakano, M D., claimant’s attending physician
Dr. Hosobuchi opines that the surgery shoul d
stop clainmant’s continued headaches and
sei zures. In his independent mnedica
exam nation (I ME) of June 28, 1992, schedul ed by
enpl oyer, Janes Pierce, MD., opines that
cl ai mant’ s headaches are related to said work
acci dent.

Cl ai mant states that he sees “stars” and
Dr. Hosobuchi told himthat the surgery should
stop this. He also has had a bad nmenory since
the work-rel ated accident. He has right leg and
arm nunbness and is not that bal anced and has
I i ght - headedness when he suffers the seizures.

Enpl oyer denies liability for the surgery
since it is not required by the nature of the
injury. Murice Nicholson, MD., opines in his
| ME of Decenber 4, 1993, that there is no basis
torelate claimant’s frontal |obe | esion to the
date of said accident. Further, a CT scan of
Cct ober 30, 1991 shows that the lesion is from
the old injury in 1975 and that there is no nmass
fromthe | esion and that there is no indication
for surgery.



Juris Bergmanis, MD., opines in his
report of April 22, 1994, that claimant’s right
frontal |lobe cyst is related to the old injury
of 1975. He also goes on to indicate that he
agrees with Dr. Nichol son’s conclusions. Dr.
Bergnmani s notes that no angi ogram was done to
confirm angi ona and that surgery is not
necessary and will not alleviate claimnt’s
headaches.

Upon review of the entire matter, it is
determ ned that the surgical excision of the
lesion fromthe right frontal |obe appears to be
reasonabl e and necessary nedi cal care which
relates to said injury.

We credit Dr. Hosobuchi’s reports of
Decenber 16, 1993 and Septenber 12, 1994 in
whi ch he opines that claimant “had a smal
cavernous angioma in the right frontal |obe and
because of the head injury it may have
henorrhaged causi ng headache and sei zure
problens.” Further, Dr. Hosobuchi opines that
surgery would elimnate clai nant’ s headaches and
sei zures.

Dr. Pierce in his report of June 28, 1992
opi nes, “The headaches he describes took a
rather dramatic change since his accident of
October. | think the accident combined with the
associ ated stressors are responsible for the
majority of his headache probl ens now. ”

Dr. Nicholson states in his report of
Decenber 4, 1993 that “An arteriogram shoul d be
performed to di agnose whether or not there is an
angi ona. ”

Dr. Bergnmanis, in his report of April 22,
1994, opines that “cerebral angi ography is the
only study that conceivably could throw sone
light on this problem although sone of the
mal formati ons are so small as not to be seen on
any test.”

Further, Dr. Hosobuchi opines in his
report of Septenber 12, 1994, “By nature of his
anatony, cryptic arteriovenous mal formati on or
cavernous angi oma cannot be denonstrated by the
arteriogram?”

Based on the aforenenti oned, any test
conducted to di agnose angi oma woul d not be
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appropriate since it would not show up on the
test. Further, there is insufficient medical
evi dence to rebut Dr. Hosobuchi’s opinion that
clai mant’ s headaches and seizures are not [sic]
caused by the henorrhaged angi onma. Also, the
medi cal evidence on file supports the fact that
since said accident, claimnt started having
headaches and seizures. W note that claimant
di d have headaches prior to date of accident,
but they had resol ved before clai mant had said
wor k-rel ated acci dent.

Thereupon the Director makes the follow ng
DECI SI ON

1. Pur suant to Sections 386-21 and 386-26
[ Hawai ‘i Revi sed Statutes] HRS, said
enpl oyer shall pay for such nedical care,
services and supplies as the nature of the
injury may require, to include surgery to
remove lesion fromthe right frontal | obe.

2. Pursuant to Section 386-31(b), HRS, said
enpl oyer shall pay to clai mant weekly
conpensation of $193.34 for tenporary
total disability from work begi nning
Novenmber 14, 1991 through Novenber 17,
1991; April 5, 1992 through April 13,
1992; April 24, 1992 and term nating at
such tinme as is determ ned by the Director
that such disability has ended.

3. The matters of permanent disability and/or

di sfigurement, if any, shall be determ ned
at a later date.

The Enpl oyer did not appeal the DLIR s Novenber 15,
1994 Amended Deci sion and Order, even though the DLIR, in
ordering the surgery and awardi ng | gawa tenporary total
disability benefits, concluded that the 1991 industrial accident
had caused norbidity and disabling sequel ae.

On Decenber 2, 1994, the surgery was perforned by Dr.
Hosobuchi. About a week later, Dr. Hosobuchi reported to Dr.

Nakano:



Finally Daryl [sic] lgawa won and the Workman's
[sic] Conmpensation agreed to pay for the surgery
so he underwent right frontal craniotomy and
excision of a cryptic arteriovenous mal formation
and significant frontal gliosis. Thus whatever

t he caused [sic] avian bleed one will never know
but certainly he had a very significant gliosis
to explain for [sic] his seizure problem and
this is cleanly excised. | hope this will
certainly reduce his seizure frequencies. | saw
hi m t oday on December 8th and we renoved the
stapl es and he has done quit [sic] well and

will keep you posted about his progress from
this standpoint.

About a nont h-and-a-half after the surgery, Dr. Hosobuchi

reported to Dr. Nakano that “[t] he wound has heal ed well and he

has not had a bad headache anynore and no seizures.”

Wthin a

year, however, |gawa s headaches, seizures and associ ated

probl ens returned.

On July 12, 1996, the DLIR issued a Suppl enent al

Deci sion, which took up the issues of permanent disability and

di sfigurement left for further determi nation by its Amended

Deci sion and Order. The Suppl enental Decision read,

part, as follows:

1. On COctober 3, 1991, claimnt, while
in the enploy of [the Enployer],
sustai ned a personal injury by
accident arising out of and in the
course of enployment, said injury was
not caused by claimant’s wil ful
intention to injure oneself or
anot her nor by intoxication.

2. The location of said injury was:
head.

3. At the time of said injury, the
average weekly wages of claimnt were
$290. 00.

in pertinent



4. As a result of said injury, claimant is
awarded the followi ng benefits which the
enpl oyer shall pay pursuant to Chapter
386, HRS:

a. TEMPORARY TOTAL
DI SABI LI TY: (Waiting
period: November 9, 1991
t hrough Novenber 10, 1991;
Novenber 13, 1991)
begi nni ng Novenber 14,
1991 through Novenber 17,
1991; April 5, 1992
through April 13, 1992;
April 24, 1992 through
Cct ober 17, 1995
NUMBER OF WEEKS: 183 4/7 @
$193. 34 = $35, 491. 69

d. PERMANENT PARTI AL
DI SABI LI TY: begi nni ng
Oct ober 18, 1995
NUVBER OF WEEKS: 232.7009 @
$193. 34 = $44,990. 40[ . ]
35.00% of the whol e person

e. DI SFI GUREMENT: 8%
hypopi gnent ed surgica
scar, forehead
TOTAL: $2, 000. 00

Cl ai mant i s awarded such medical care, services
and supplies as the nature of the injury may
require pursuant to Sections 386-21 and 386- 26,
HRS.

On July 25, 1996, the Enployer filed an appeal of the
Suppl emrental Decision with the Board. On that sane day, the
Enpl oyer also filed a Motion for Stay of Paynents of the
di sfigurement and PPD awar ds.

In support of its Mdtion for Stay of Paynents, the
Enpl oyer argued that the DLIR s Suppl enental Decision “is silent

with respect to the Director’s reliance on nedical opinion to
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reach the decision, and absent fromthe [ Suppl enental Deci sion]
is any reference to whether Dr. [Thomas H.] Sakoda's report, Dr.
[ Shepard] G nandes’ report, Dr. [Maurice W] N chol son’s report
or Dr. [George D.] Bussey’'s report was utilized.”

Enpl oyer al so conpl ai ned that the “anount awarded by
the Director to Claimant is sinply excessive for a very m nor
injury on a person with significant pre-existing conditions[,]”
and that “[t]here is overwhel m ng nedical evidence supporting a
0% award for Claimant’s psychiatric inpairnent.”

On August 29, 1996, the Board issued an Order Ganting
Stay of Paynments in Part, which stayed the paynent of PPD
benefits in excess of 5% i npai rnent of the whol e person.

On Septenber 13, 1996, followi ng a pre-hearing
conference with counsel the day before, the Board issued a
Pretrial Order, in which it identified the two issues to be
determ ned on appeal: (1) “What is the extent of permanent
disability resulting fromthe work injury of Cctober 3, 1991[;]”
and (2) “[wlhat is the extent of disfigurement resulting fromthe
work injury of Cctober 3, 1991.” The Enployer had filed a
Septenber 9, 1996 Initial Conference Statenment, which in essence
limted its appeal to the two issues identified by the Board.
The Initial Conference Statenent did not dispute the DLIR s award
of tenporary total disability benefits to |Igawa, even though the
award inmplicitly recognized that nore than three years of total
disability had resulted fromthe 1991 industrial accident. Nor
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did the Statenent dispute the DLIR s order that the Enpl oyer pay
for the renedi al surgery.

At the Septenber 29, 1997 appeal hearing, |gawa was the

only live witness to testify. Ilgawa testified that after his
1975 fall, he received seven years of active treatnent and
medi cation for its sequelae fromDr. Joseph Tsai. By the end of

t he seven years, however, his seizures and bl ackouts ceased and
he stopped taking nedication.

| gawa further testified that he now takes Dilantin for
his seizures, “Tylenol Codeine” for headaches and Triazal on for
sl eeping problens and for pain. Igawa also clainmed that he is
depressed and sel dom soci al i zes because of problens with his
headaches, his armand his leg. He also suffers fromdizzi ness
or |ightheadedness, blurred vision, clunmsiness and conti nuing
bl ackouts. |gawa described his nost recent blackout, which
occurred one nonth before the hearing. He had been walking to
his friend s car when he becane |ightheaded and “went down,”
injuring his wist in the fall.

| gawa nmi ntai ned that he no | onger has the strength to
work in his yard because his arm “bothers” him that he has
troubl e concentrating, that he forgets things “real bad,” that
Dr. WIlliamT. Tsushima treated himfor suicidal ideation for a
period after the 1991 industrial accident occurred, and that he

has | ost twenty-five to thirty pounds due to | ack of appetite.
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| gawa further testified that, although he had
experienced headaches after his 1975 accident, the headaches had
remtted, at least fromthe tinme he stopped his nmedications in
1980, until his 1991 work injury. After the 1991 work injury,
| gawa began to suffer daily, lingering headaches. | gawa
testified that he had not been on nedication for “alnost ten
years until this accident.”

On cross-exam nation, lgawa admtted that he had
encountered problens with his co-workers before the 1991 work
injury, but clained that “everything got worse” after the
acci dent .

Wth respect to lgawa’'s scar, |lgawa s counsel pointed
out new suture marks froma renedi al, post-surgery procedure.
| gawa testified that the scar had becone a “lot wider” as a
result of the post-surgery procedure.

On the same day as the hearing, the Enployer submtted
its post-hearing Position Statenent. The Enpl oyer argued that
| gawa’ s PPD benefits should be “limted to 5% of the whole
person, which has already been paid by Enployer/Carrier
subsequent to the Order granting Stay of Paynents in Part issued

on August 26, 1996.” The Enpl oyer al so argued t hat
di sfigurenent benefits should be limted to $850. 00.
On March 30, 1999, the Board rendered the Decision, in

pertinent part:
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FI NDI NGS OF FACT

1. On Oct ober 3, 1991, Clai mant, who was
enpl oyed as a cook by Enpl oyer, sustained a
conmpensabl e head injury when he reached overhead
for a pot and another pot about two feet above
his reach fell and struck himin the right
forehead. Cl ai mant was dazed, but did not | ose
consci ousness.

2. In August 1975, Clai mant sustained a
significant head injury when he fell into a
drai nage ditch and was knocked unconsci ous.

Cl ai mant was eval uated both neurol ogically and
neurosurgically, with no significant sequel ae

found at that time. In the fall of 1976
however, Cl ai mant began to exhibit abnormal
behavi or, including hallucinations, deja vu

experiences, and time distortions.

In Decenber 1976, an EEG was normal, but a
brain scan showed an abnormality in the right
frontoparietal area and a CT scan showed ri ght
frontal and tenmporal lesions. Claimnt was seen
by Dr. Stanford Au in a neurol ogical
consul tation and was di agnosed with temnpora
| obe epilepsy (TLE). The TLE was treated with
the medication Dilantin.

Cl ai mant had nultiple hospitalizations in
1977. He was seen at Queen’s Medical Center
(QMC) during January and February 1977, for TLE
secondary to brain trauma and psychosis
associated with brain trauma. Cl ai mant was
hospitalized at QUC in April 1977 and Oct ober
1977, for a depressive reaction, with the TLE
noted to be under control

On April 2, 1981, Claimnt reported to Dr
Au that he had been seizure-free for about four
years and had taken hinself off Dilantin about
one year ago. A repeat EEG of April 6, 1981 was
normal . After 1981, Claimant did not receive
further medical treatment for his 1975 head
injury.

3. Claimant was initially treated for his
work injury by Dr. Joseph Tsai, his regular
physician, for conplaints of dizziness and
headache. Dr. Tsai noted a small |aceration
just above Claimant’s right eyebrow. Because
Cl ai mant continued to conpl ain of headaches, Dr.
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Tsai ordered a CT scan and referred Claimnt to
a neurol ogist, Dr. Jordan Popper.

4. An October 30, 1991 CT scan of the
head showed a 1.8 x 2.6 cm focal area of
atrophy in the right frontal | obe

5. Claimant saw Dr. Popper on November 8,
1991. An EEG of November 12, 1991 was nor nmal .
Dr. Popper diagnosed post-concussion syndrone
and post-traumatic headaches.

6. Claimnt saw Dr. Gordon Trockman of
Straub Clinic & Hospital (Straub) for a
psychiatric consultation in January 1992. Dr .
Trockman reported that Clainmnt was working at
the time and that he was doing well enotionally
wi t hout depression or anxiety.

Dr. Trockman’s subsequent clinical notes
reflect that Clainmnt became very upset at work
on April 24, 1992 and wal ked off the job.

Cl ai mant’ s boss indicated, however, that

Cl ai mant was having behavioral difficulties at
wor k before his work injury and that this was
not the first time he had wal ked off the job.
Clai mant’ s enpl oynent was eventually term nated

7. On August 10, 1992 and Septenmber 3,
1992, Cl ai mant underwent a neuropsychol ogi ca
eval uation with Robert Anderson, Jr., Ph.D. Dr .
Anderson stated that the work accident in
Oct ober 1992 could not have resulted in a brain
injury. The pot weighed only one pound and fel
a short distance and there was no | oss of
consci ousness and no post-traumatic amesia

According to Dr. Anderson, Clai mnt was
experiencing significant enmotional distress and
the work injury appeared to be acting as a focus
for his enmotional distress. Dr. Anderson noted
that Claimant had a history of difficulty coping
with emotional distress that was due, in part,
to his 1975 head injury and was also a
contributing factor to his present synptom
compl ex.

8. Claimant was seen by Dr. Kenneth
Nakano at Straub for a neurologic consultation
on Septenber 24, 1993. Dr. Nakano opined that
Claimant had a mld closed head injury and
resi dual post-traumatic headaches as a result of
his work injury.
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9. Upon Dr. Nakano’s referral, Claimnt
was seen by Dr. Yoshio Hosobuchi of Straub for a
neurosurgi cal consultation on November 3, 1993
Dr. Hosobuchi diagnosed henorrhagic cyst
probably formed post-traumatically secondary to
pre-existing cavernous angi oma and recommended
surgi cal extirpation of the henorrhagic cyst and
cavernous angi ona.

In a request for authorization for surgery
dat ed November 3, 1993, Dr. Hosobuchi attributed
Cl ai mant’'s headache and seizure to the
henmorrhagic cyst. Dr. Hosobuchi stated that
Cl ai mant may have had a small cavernous angi oma
in the right frontal |obe, which henorrhaged as
a result of his work injury. Dr. Hosobuchi al so
st at ed, however, that a cavernous angi oma or
cryptic arteriovenous mal formati on (AVM could
spont aneously henmorrhage

10. A November 3, 1993 brain MRl showed
two right frontal |obe Iesions. An EEG of the
same date was found to be mlIdly abnormal,
consistent with a right hem sphere fronta
temporal deficit.

11. Clai mant had surgery at Straub on
December 2, 1994. The Straub records describe
the procedure performed as a right frontal
crani otomy and excision of a cryptic AVM and
significant frontal gliosis.

12. Cl ai mant was evaluated by Dr. Maurice
Ni chol son in November 1993 and February 1996
and by Dr. Juris Bergmanis in April 1994. Bot h
doctors are neurosurgeons. Dr. Nicholson’s
reports are dated Decenber 4, 1993 and
February 25, 1996. Dr. Bergmanis’' report is
dated April 22, 1994.

Both Drs. Nicholson and Bergmani s
di agnosed Claimnt’s work injury as a mld head
injury.

They agreed that the right frontal | obe
cystic lesion was not related to Claimnt’s work
injury, but was related to the 1975 head injury.
They noted that the cystic |esion was present
before the 1991 work injury and had been
document ed on di agnostic studies as early as
1976.
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I n addressing Dr. Hosobuchi’s opinion that
the frontal |obe cyst was henorrhagic in type
and therefore, could have been caused by
bl eedi ng of a cavernous angi oma, Dr. Bergmanis
stated that it was far nore probable that any
bl eedi ng was caused by a major, rather than a
m nor, head injury.

13. Dr. Nicholson opined that Claimnt did
not sustain any ratable impairment due to his
Oct ober 3, 1991 work injury.

14. Dr. George Bussey, a psychiatrist,
provi ded a records review report dated April 19
1996. After he exam ned Clai mant, Dr. Bussey
subm tted another report dated May 7, 1996.

Dr. Bussey’s psychiatric diagnosis
included organic personality syndrome secondary
to 1975 brain injury and probabl e adjust ment
di sorder secondary to nultiple psychosocia
stressors.

Dr. Bussey opined that Claimant’'s 1991
work injury did not result in any psychiatric
impairment. VWhile Dr. Bussey found that
Claimant had a mld psychiatric impairment, such
i mpai rment was due to the underlying organic
personality disorder related to his 1975 head
injury.

15. We find that Claimant sustained only a
m nor head trauma due to his October 3, 1991
work injury. Claimant did not sustain a
henorrhagic cyst as a result of his work injury.
Based on Dr. Bergmanis’ opinion, we find that
any hemorrhagic cyst Claimnt may have sustained
was nmore probably related to his major head
injury in 1975.

Vhi |l e Clai mant has attributed a nultitude
of symptoms to his 1991 work injury, we find
that these symptoms cannot be accounted for on
the basis of his m nor head injury. In 1996
Cl ai mant reported to Dr. Nicholson having [sic]
neck pain with pain radiating down the entire
right body with nunbness on the entire right
side of his body. Dr. Nicholson stated that
these symptoms as well as Clainmnt’s headaches
had a psychol ogi cal or nonorganic basis.

16. Based on Drs. Nicholson’s and
Bergmani s’ opinions, we find that Clai mnt did
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not sustain any permanent physical inmpairment as
a result of his work injury.

We do not accept Dr. Thomas Sakoda’s
permanent physical inpairment report dated
Novenber 16, 1995, because his diagnosis of
Claimant’s work injury as a central nervous
system injury and cervical spine problemis
inconsistent with the m nor nature of the work
injury.

17. Based on Dr. Bussey’s opinion, we find
that Clai mant did not sustain any permanent
psychiatric inpairnment as a result of his work
injury.

We do not accept Dr. Shepard Gi nandes
permanent psychiatric inmpairment rating report
dated February 26, 1996, because his history of
Claimant’s work injury and consequences stemm ng
fromthe work injury are inconsistent with the
m nor nature of work injury.

18. Clai mant has an 8-1/2" hypopi gnented
surgical scar on the forehead, as a result of
his surgery.

19. Because the Director had determ ned
that Claimant’s surgery was related to his work
injury, Enmployer was ordered to pay for the
surgery. Liability for the surgery, however, is
not an issue on appeal

20. On appeal, Enployer does not dispute
Claimant’s entitlenment to compensation for his
surgi cal scar. Enpl oyer only seeks a reduction
in the ampunt of the Director’s disfigurement
awar d.

21. We find that Claimant is entitled to
$850. 00 for his disfigurenment.

CONCLUSI ONS OF LAW

1. We conclude that Claimant did not
sustain any permanent disability attributable to
his October 3, 1991 work injury, because
Claimant’s work injury was a m nor head trauma
whi ch woul d not have resulted in any permanent
i mpai rment either on a physical or psychiatric
basi s.
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2. We conclude that Claimant is entitled
to $850.00 for disfigurement.

On April 28, 1999, Igawa filed his notice of this
appeal .

II. Standards of Review.

A. Agency Decisions.

Judi cial review of adm nistrative agency
decisions, in particular the decisions of the
Board, is governed by HRS § 91-14 (1993).
Under HRS chapter 91, appeals taken from
findings set forth in decisions of the board
are revi ewed under the clearly erroneous
standard. Thus, this court considers whether
such a finding is clearly erroneous in view
of the reliable, probative, and substanti al
evi dence on the whol e record.

A finding of fact is clearly erroneous
when (1) the record | acks substanti al
evi dence to support the finding, or (2)
despite substantial evidence in support of
the finding, the appellate court is left with
the definite and firmconviction that a
m st ake has been nmade. On the other hand, a
conclusion of law is not binding on an
appel late court and is freely reviewabl e for
its correctness. Thus, this court reviews
concl usi ons de novo under the right/wong
st andar d.

Bocal bos v. Kapiolani Medical Center, 93 Hawai ‘i 116, 123-24, 997

P.2d 42, 49-50 (App. 2000) (brackets, citations, footnote,
el lipsis, enphasis, and internal quotation marks om tted).
Hawai i Revi sed Statutes (HRS) 8§ 91-14(g) (1993) provides:
Upon review of the record the court may
affirmthe decision of the agency or remand

the case with instructions for further
proceedings; or it may reverse or nodify the
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deci sion and order if the substantial rights
of the petitioners may have been prejudiced
because the adm nistrative findings,
concl usi ons, decisions, or orders are:

(1) In violation of
constitutional or
statutory provisions; or

(2) In excess of the
statutory authority or
jurisdiction of the
agency; or

(3) Made upon unl awf ul
procedure; or

(4) Affected by other error
of law, or

(5) dearly erroneous in view
of the reliable,
probative, and
substanti al evi dence on
t he whol e record; or

(6) Arbitrary, or capricious,
or characterized by abuse
of discretion or clearly
unwar r ant ed exerci se of
di scretion.

“Under HRS § 91-14(g), [COLs] are reviewable
under subsections (1), (2), and (4);
guestions regardi ng procedural defects are
revi ewabl e under subsection (3); [FOFs] are
revi ewabl e under subsection (5); and an
agency’ s exercise of discretion is reviewable
under subsection (6).” Potter v. Hawai ‘i
Newspaper Agency, 89 Hawai‘i 411, 422, 974
P.2d 51, 62 (1999) (quoting Korean Buddhi st
Dae Wn Sa Tenple v. Sullivan, 87 Hawai ‘i

217, 229, 953 P.2d 1315, 1327 (1998) (quoting
Konno v. County of Hawai‘i, 85 Hawai‘i 61, 77,
937 P.2d 397, 413 (1997) (quoting Bragg v.
State Farm Mutual Auto. Ins., 81 Hawai‘i 302,
305, 916 P.2d 1203, 1206 (1996)))).
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Korsak v. Hawai ‘i Pernmanente Medical G oup, 94 Hawai ‘i 297, 302,

12 P.3d 1238, 1243 (2000) (brackets in original).
In addition, the Hawai‘i Suprene Court has stated that

[ appel l ate] review is “further
qualified by the principle that the
agency’s decision carries a
presunption of validity and
appel | ant has the heavy burden of
maki ng a convi nci ng show ng that
the decision is invalid because it
iI's unjust and unreasonable in its
consequences.”

Mtchell v. State, Dept. of Educ., 85 Hawai‘i 250, 254, 942 P.2d

514, 518 (1997) (citations omtted).

B. Statutory Interpretation.

[T]he interpretation of a statute is a
question of |aw reviewabl e de novo.
Furthernore, our statutory construction is
gui ded by established rules:

When construing a statute, our
forenost obligation is to ascertain
and give effect to the intention of
the legislature, which is to be
obtained primariliy fromthe

| anguage contained in the statute
itself. And we nust read statutory
| anguage in the context of the
entire statute and construe it in a
manner consistent with its purpose.

This court may al so consi der the reason and
the spirit of the law, and the cause which

i nduced the legislature to enact it . . . to
di scover its true neaning. HRS § 1-15(2)
(1993).

Korsak, 94 Hawai‘i at 303, 12 P.3d at 1244 (citations, ellipses,

and quotation marks, omtted).
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III. Discussion.

A. The Board Erroneously Concluded That Igawa Did Not Sustain
Any Permanent Disability Attributable to His October 3, 1991 Work

Injury.

| gawa undi sputedly suffered a work injury on Cctober 3,
1991. |Igawa appeals the Board' s conclusion that he did not
sustain any permanent disability as a result of that work injury.

HRS chapter 386 governs workers’ conpensation cl ai ns.
HRS § 386-85(1) (1993) provides that “[i]n any proceedi ngs for
the enforcenent of a claimfor conpensation under this chapter it
shal | be presuned, in the absence of substantial evidence to the
contrary . . . [t]hat the claimis for a covered work injury[.]”
This presunption has been described as one of the “keystone

principles” of our workers’ conpensation plan. 1ddings v.

Mee-Lee, 82 Hawaii 1, 22, 919 P.2d 263, 284 (1996) (Ram I, J.,
di ssenting).
The Hawai ‘i Suprene Court has construed “the use of the
word ‘any’ to nean that the presunption applies in al
proceedi ngs conducted pursuant to the workers’ conpensation

chapter. See Hough v. Pacific Ins. Co., Ltd., 83 Hawai‘i 457,

463, 927 P.2d 858, 864 (1996) (‘[I]n interpreting a statute, we
give words their common neaning, unless there is something in the
statute requiring a different neaning.’)” Korsak, 94 Hawai ‘i at

306, 12 P.3d at 1247.
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lgawa’ s claimwas filed under the workers’ conpensation
chapter. The purpose of the proceeding before the Board was to

determ ne the conpensability of Igawa’s PPD claim? Thus,

2 HRS § 386-32 (1993), provides, in pertinent part:

(a) Permanent partial disability. \Where a work
injury causes permanent partial disability, the
empl oyer shall pay the injured worker conmpensation in
an amount determ ned by multiplying the effective
maxi mum weekly benefit rate prescribed in section
386-31 by the nunber of weeks specified for the
disability as follows:

Di sfigurenment. In cases of personal injury
resulting in disfigurenment the director may award
conpensation not to exceed $15,000 as the director
deems proper and equitable in view of the
di sfigurement. Di sfigurenment shall be separate from
ot her permanent partial disabilities and shall include
scarring and other disfiguring consequences caused by
medi cal , surgical, and hospital treatment of the

enmpl oyee

Ot her cases. In all other cases of permanent
partial disability resulting fromthe | oss or |oss of
use of a part of the body or from the inpairment of
any physical function, weekly benefits shall be paid
at the rate and subject to the limtations specified
in this subsection for a period that bears the sane
relation to a period named in the schedule as the
di sability sustained bears to a conparable disability
named in the schedul e. In cases in which the
permanent partial disability must be rated as a
percentage of the total |oss or inmpairment of a
physical or nmental function of the whole person, the
maxi mum conpensati on shall be computed on the basis of
the correspondi ng percentage of the product of three
hundred twelve times the effective maxi mum weekly
benefit rate prescribed in section 386-31

Payment of conpensation for permanent parti al
di sability. Compensation for permanent partia
disability shall be paid in weekly installments at the
rate of sixty-six and two-thirds per cent of the
wor ker’s average weekly wage, subject to the
limtations on weekly benefit rates prescribed in
section 386-31.

(continued. . .)
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pursuant to the plain | anguage of the statute, the presunption
applied in lgawa’s PPD and di sfi gurenent proceedi ng.

Consequently, the Enployer had the burden to rebut the
statutory presunption that Igawa suffered PPD as a result of his
work injury:

“HRS 8§ 386-85(1) creates a presunption
in favor of the claimnt that the subject
injury 1s causally related to the employment
activity. . . . [T]his presunption inposes
upon the enpl oyer both the heavy burden of
per suasi on and the burden of going forward
with the evidence. Akamine, 53 Haw. at 408,
495 P.2d at 1166. The cl ai mant nust prevai
I f the enployer fails to adduce substanti al
evidence that the injury is unrelated to
enpl oynment. The term “substantial evidence”
signifies a high quantum of evidence which
at the mninmum nust be “relevant and
credible evidence of a quality and quantity
sufficient to justify a conclusion by a
reasonabl e man that an injury or death is not
wor k connected.” 1d. at 408-09, 495 P.2d at
1166; Survivors of Timothy Frietas v. Pacific
Contractors Co., 1 Haw. App. 77, 85, 613 P.2d
927, 933 (1980).”

Korsak, 94 Hawai‘<i at 307-08, 12 P.3d at 1248-49 (quoting Chung

V. Animal dinic, Inc., 63 Haw 642, 650, 636 P.2d 721, 726).

Inits Decision, the Board relied upon the reports of

Drs. Nicholson and Bergmanis to find that Igawa did not sustain

2(...continued)
Uncondi tional nature and time of commencement of

payment. Conpensation for permanent partia
di sability shall be paid regardl ess of the earnings of
the di sabl ed enpl oyee subsequent to the injury.
Payments shall not commence until after term nation of
any temporary total disability that may be caused by
the injury.
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any permanent physical inpairnent as a result of his work injury.
The Board also relied upon Dr. Bussey’s report to find that |gawa
did not sustain any pernmanent psychol ogical inpairnment as a
result of his work injury.

In his Decenber 4, 1993 report, Dr. N chol son wote,
“Basically, this man’s exam nation is unremarkable.” He believed
that the prognosis for Igawa’s “m nor head injury should be
excellent[,]” and opined that “[t]here is no basis to relate any
aggravation of the right frontal |obe lesion to the accident of
Cctober 3, 1991. Dr. N chol son opined that, “If surgery is done
it isinno way related to the October 3, 1991 accident.

This man did work for six nonths followi ng his October 3, 1991
injury, and there does not appear to be any physical reason why
he coul d not have continued to work.”

Furthernore, in his February 25, 1996 report, Dr.

Ni chol son wr ot e:

For purposes of a rating, it should be noted
that this man’s cyst was present prior to 1991,
and a slight blowthis [sic] man’s head did not
cause the cyst. The cyst docunented [sic] and
di agnosed prior to 1991. This man’'s headaches,
in my opinion, have been on the basis of a
psychol ogi cal or nonorgani c basis. He now has
headaches in spite of having surgery.

Dr. Bergnanis, Dr. Anderson, and this exaniner
are all in agreenent that the Cctober, 1991
injury was a minor injury of no significance.
This man does not have any ratabl e inpairnent
referable to the Cctober, 1991 incident.
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Dr. Sakoda’'s rating is conpletely inconsistent
with the injury.

There is absolutely no evidence that this man
injured his neck in the Cctober, 1991 incident.

There is absolutely no rel ationship [between
possi bl e right carpal tunnel syndrone as

di scussed by Dr. Sakoda and the Cctober 3, 1991
injury]. dinically he does not have a carpal
tunnel syndrone in any case.

In his April 22, 1994 report, Dr. Bergmani s opined that
lgawa “incurred a mld, rather non-specific head injury in the
wor k-rel ated incident of 10/3/91.” Dr. Bergmanis’ review, dated
Cctober 30, 1991, of a CT scan of Igawa’s head indicated a “smal
peripherally | ocated cyst in the right frontal region” which
appeared consistent with old trauma and did not contain evidence
of fresh bleeding within it.

Dr. Bergmanis conceded that Igawa “had a scalp injury
and even these mnor injuries can |lead to prol onged
post-traunmati c headaches[,]” but opined that his headaches “are
greatly aggravated by pre-existing current psychol ogi cal and
stress factors as already docunented.” Dr. Bergmanis
characterized Dr. Hosobuchi’s diagnosis of “cryptic arteriovenous
mal formation” as “nere specul ation. Cerebral angiography is the
only study that conceivably could throw sonme light on this

probl em although sone of the mal formati ons are so small as not
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to be seen on any test.” He agreed with Dr. N chol son that
surgery was not indicated.
In his April 19, 1996 report, Dr. Bussey opi ned that

I do not believe that M. |Igawa has any
psychiatric inpairnment secondary to the

i ndustrial injury of 1991. | do believe that he
has an underlying pre-existing psychiatric

i mpai rment secondary to the organic personality
di sorder associated wth his 1975 injury.

Overall M. lgawa suffers froma mld
psychiatric inpairment due to underlying organic
personality disorder related to his 1975 injury.
There is no inpairnent related to his 1991

i ndustrial injury.

100% of the psychiatric inpairnment is
pre-existing and not related to the industri al
injury.

In a supplenental reported dated May 7, 1996, Dr. Bussey repeated
his belief that “I do not believe that M. |gawa has any
psychi atric inpairnment secondary to the industrial injury of
1991.”

In addition to these reports, the record al so contains
a report fromDr. Mark Dillen Stitham who perfornmed an
i ndependent psychiatric exam nation of lgawa. Dr. Stithamdid
not anticipate any permanent disability resulting fromthe work
injury. The record also contains a report fromDr. Anderson, who
conduct ed a neuropsychol ogi cal eval uation of |Igawa on August 10,
1992 and Septenber 3, 1992. Dr. Anderson opined that |gawa m ght

be presenting an “exaggerated picture” of his present situation
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and that the work injury is not likely to have resulted in a
brain injury.

The Board nonet hel ess erred when it deni ed | gawa PPD
benefits, in light of the directly contradictory nedical reports
in the record before the Board.

In his independent nedical exam nation (IME) report
dated Cctober 31, 1995, Dr. Sakoda noted that |Igawa conpl ained to
hi m of *“headaches, neck pain, |ow back pain and occasi onal
nunbness and weakness of the right hand with occasi onal nunbness
and tingling of the right foot. He is also having sone
psychi atric/ psychol ogi cal problens and i nsomia foll ow ng a head
injury that occurred at work on 01 [sic] Cctober 1991.”

Dr. Sakoda went on to note Igawa's difficulty with
menory and mat hematical cal culations, as well as Igawa’s epi sodic
di sorder of seizures. Dr. Sakoda noted that |gawa had bl acked
out three to four times since the surgery, with the | ast episode
occurring “last nonth.”

In his Novenber 16, 1995 report, Dr. Sakoda
specifically stated that his diagnosis, prognosis and inpairnent
rating for Igawa, dated Novenmber 16, 1995, was for “any permanent
inmpairnment related to the injury which occurred on 01 [sic]

Oct ober 1991.”
Dr. Sakoda opined that, although a cryptic

arteriovenous mal formation pre-existed the work injury,
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the results certainly indicate that the AV

mal f or mati on was sonehow aggravated by the
trauma [of the work injury] and there nost
likely there [sic] was sone bleeding into the
cyst at that tinme. This did cause sone probl ens
mental ly and synptomatically. Postoperatively,
he is much inproved and this certainly supports
t he di agnosis of Dr. Hosobuchi .

Dr. Sakoda al so noted that |gawa “appears to have had a
hyperextension injury to his neck when struck by the | arge pot”
which “could be a strain or a cervical disk injury.”

Dr. Sakoda wrote that “the prognosis for the
[arteriovenous] mal formation certainly is good[,]” and that the
synptons | gawa has are not related to the malformation. In
addition, Dr. Sakoda opined that the prognosis for “the other
conditions” would be “fair to good.”

Dr. Sakoda further opined that Igawa has an injury to
the central nervous systemrelating to his head injury. He rated
| gawa as having “11% i npai rment of the whole person for his head
injury” owng to lgawa’s continuing bl ackouts, nenory probl ens,
mat hematical difficulties and enotional behavior inpairnments --
for forgetfulness and difficulty with nunbers, he rated a 2%
impairment; for mld enotional behavior limtation, he rated a 2%
inmpairment; for risk or limtation of daily activities due to
bl ackouts, he rated a 7% inpairnment; for a conbined total of 11%
i mpai r ment .

Dr. Sakoda further opined that | gawa suffers a problem

of the cervical spine. He stated,
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Under the DRE Category, he would really fall
into Category Il and that would be 5% i npai r nent
of the whole person. However, there are no
X-rays, no EMG studies and nothing to assess
whet her he m ght be placed in a higher category
because of sone other criteria. Thus, he nay
not qualify for the DRE categories. Using the
Range of Mbtion Model, he has 4% i npai rnent of

t he whol e person for the injury that is still
synptomatic. He has limtation of novenent.
Cervical flexion is 31 degrees or 2% i npairnment
of the whole person. Cervical extension is 40
degrees or 2% i npai rnent of the whol e person.
Cervical right lateral flexion is 30 degrees or
1% i npai rment of the whole person. Cervical

left lateral flexionis 43 degrees of 1%

i mpai rment of the whole person. Cervical right
rotation is 62 degrees or 1% npai rnment of the
whol e person. Cervical left rotation is 68
degrees or 1% i npairnent of the whol e person.
The conbi ned value is 8% inpairnent of the whole
person for limtation of novenent of the
cervical spine. The conmbined value for the neck
injury would then be 8% + 4% or 12% i npai rment
of the whol e person based on the Range of Modtion
Model .

In his February 26, 1996 report on his independent
psychi atric exam nation of Igawa, Dr. G nandes eval uated | gawa
for permanent psychiatric injury. He rated Igawa s overall |evel
of psychiatric inpairnent as being “noderate - 35%” O that
figure, Dr. G nandes explained that “5%is due to his prior head
injury and prior history, and 30%is due to his industrial injury
of Cctober 1 [sic], 1991.” Dr. G nandes noted that he saw no
evi dence of any malingering or conscious exaggeration of synptons
in his exam nation of |gawa.

The record al so contains a June 28, 1992 report by Dr.
James F. Pierce, one of the insurer’s independent nedi cal

examners. Init, Dr. Pierce noted that there does appear to
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have been a dramatic increase in Igawa s headaches after the work
injury, and that

I do not think his headaches are rel ated
to his tenporal |obe seizures nor to his head
injury of 1975. There are scattered notes
t hroughout his record of headaches. The
headaches he describes took a rather dramatic
change since his accident of COctober. | think
the accident conbined with the associ ated
stressors are responsible for the majority of
hi s headache probl ens now.

As summari zed by Dr. G nandes, “[t]here seens to have
been consi derabl e controversy anong physicians as to what role
his earlier head injury played in his neurol ogical disorder, and
as to what role other stresses have played in his devel opnent of
hi s depression and/or his adjustnment disorder.” The reports of
Drs. Nichol son, Bergmanis and Bussey directly conflict with those
of Drs. Sakoda, G nandes and Pierce, giving rise overall to a
reasonabl e doubt as to the existence of work-connected PPD

I n instances where the testinony of two doctors
directly conflict on the issue of an injury’ s causal connection
to the claimant’s enploynment activity, the | egislature has
mandat ed that the conflict should be resolved in the claimant’s
favor. Chung, 63 Haw. at 652, 636 P.2d at 727. The Hawai ‘i
Suprene Court has noted that, in Hawai‘i, the |egislature has
chosen to

“cast a heavy burden on the enployer in
wor k[ ers’] compensation cases. In its w sdom
in formulating public policy in this area of
the law, the |egislature has decided that
work injuries are anong the costs of
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production which industry is required to
bear; and if there is reasonabl e doubt as to
whet her an injury is work-connected, the
humani tari an nature of the statute demands

t hat doubt be resolved in favor of the
claimant.” Akami ne, 53 Haw. at 409, 495 P.2d
at 1166. It is the legislature s prerogative
to give the enployee the benefit of the doubt
in any workers’ conpensation claim HRS

8 386-85 does just that.

Korsak, 94 Hawai‘i at 307, 12 P.2d at 1248 (enphasis in
original).

Here, the Board sinply rejected the nedical reports of
Drs. Sakoda and G nandes as being “inconsistent with the m nor
nature of the work injury.” Accordingly, because the workers’
conpensati on statute nmandates resolution of any reasonabl e doubt
in favor of the claimant, the Board erred in reversing |gawa s
award for permanent partial disability.

In this respect, we also observe that it is at |east
intuitively suggestive that the sequel ae of Igawa’s 1975 head
injury had for all intents and purposes remtted entirely for
about a decade before a simlar syndrone arose shortly after his
1991 head injury. Under such circunstances, the suggestion that
the 1991 industrial accident aggravated the preexisting condition

naturally and ineluctably arises.?

3 We note that the Board apparently drew inplicitly inconsistent
conclusions. By modifying -- instead of reversing -- the disfigurenent award,
the Board inplicitly affirmed the DLIR s finding that the surgery, and hence
the underlying injury and its disabling sequel ae, was causally related to
lgawa’s work injury.
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B. The Board’s Modification of the Disfigurement Award.

| gawa next argues that “the Board erred as a matter of
law in nodifying the Director’s disfigurenment award” from
$2, 000. 00 to $850. 00.

HRS § 386-32 (Supp. 1999) provides, in pertinent part,

D sfigurenent. |In cases of personal

injury resulting in disfigurenment the

director may award conpensation not to exceed

$30, 000 as the director deens proper and

equitable in view of the disfigurenent.

D sfigurenent shall be separate from other

permanent partial disabilities and shal

i ncl ude scarring and ot her disfiguring

consequences caused by nedical, surgical, and

hospital treatnent of the enployee[.]

We are unable to determ ne fromthe record how t he
anmount of the award was conputed, either by the DLIR or by the
Board. The Board, which reviews the DLIR s deci sions de novo,
ostensi bly awarded $100. 00 per inch of scar for lIgawa’s
ei ght -and-one-half inch scar in reducing Igawa’s disfigurenent
award from $2,000. 00 to $850.00. However, the record contains
neither a detail ed description of Igawa’s surgical scar nor a
phot ograph or other illustration which would indicate the scar’s
preci se placenent, width, thickness, hue, etc. As there is no
basi s upon which to base a review of the Board s decision for

abuse of discretion, we affirmthe Board' s disfigurement award in

t he anount of $850. 00.
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IV. Conclusion.

Based on the foregoing, we reverse the Board' s Deci sion
insofar as it reversed the Suppl enental Decision of the DLIR
awar di ng I gawa PPD benefits, and we affirmthe Board’ s
nodi fication of the DLIR s disfigurenment award.

DATED: Honol ul u, Hawaii, February 2, 2001.
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