NO. 22514

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

JERRY FUKI DA, Plaintiff-Appellee, v. HOV HAWAI | SERVI CE AND
REPAI R, BEVERLY ENDRI ZAL; HOV HAWAI I SERVICES, INC., a
Hawai ‘i corporation; JOHN DCES 1-10; DOE CORPORATI ONS
2-10; DOE PARTNERSHI PS 1-10; DOE GOVERNMENTAL ENTI TI ES
1- 10, Defendants-Appellants

APPEAL FROM THE DI STRI CT COURT
OF THE FIRST CIRCU T, ‘EWA DI VI SI ON
(Giv. No. 1RC 96-7232)

MEMORANDUM OPI NI ON
(By: Watanabe, Acting C.J., Lim and Foley, JJ.)

This lawsuit arose as a result of a di sagreenment over
t he amount of an autonobile repair bill. Defendants-Appellants
Hon/ Hawaii Service and Repair (also referred to herein as HHSR),
Beverly Endrizal (Endrizal), and Hon/Hawaii Services, Inc., a
Hawai ‘i corporation (also referred to herein as HHSI),
(collectively, Defendants) appeal fromthe April 5, 1999 Judgnent
of the District Court of the First Crcuit, ‘Ewa D vision (the
district court) awarding Plaintiff-Appellee Jerry Fukida (Fukida)
the foll owi ng damages agai nst Defendants, jointly and severally:
(1) $6,970 in general damages for Fukida's |oss of the use of his
1986 Honda Civic hatchback automobile (G vic, vehicle, or car),

whi ch had been retained, pursuant to Hawai‘ Revised Statutes



(HRS) & 507-18 (1993),! after Fukida refused to pay for the cost
of repair work perfornmed on his Gvic; (2) $4,254.74 in attorney
fees; and (3) $120.03 in court costs.?

Def endants argue that (1) the district court's award of
| oss of use damages to Fukida nust be reversed because (a) the
district court neither discussed nor applied the proper neasure
of danmages, (b) the district court's findings were not supported
by substantial evidence and were against the clear weight of the
evi dence, and (c) the anpbunt of danmmges awarded was unreasonabl e
and out of proportion to the Cvic's value; (2) the district
court erred by not making findings of fact and concl usions of |aw
about Fukida's failure to mtigate his damages; (3) the district

court erred by awardi ng Fukida attorney fees that exceeded the

v Hawai ‘i Revised Statutes (HRS) § 507-18 (1993) provides as
foll ows:

Lien on personalty for work done and materials
furnished. A person who makes, alters, or repairs any
article of personal property at the request of the owner of
the property, shall have a lien on the property for the
reasonabl e charges for the work done and materials
furni shed, excluding storage charges, and may retain
possessi on of the property until the charges are paid;
provi ded that the registered owner of a motor vehicle
regi stered pursuant to chapter 286 shall be considered the
owner for the purposes of this section.

2 The April 5, 1999 Judgment of the District Court of the First
Circuit (the district court) appears to be inconsistent with the district
court's April 17, 1998 "Order Granting Judgment for Plaintiff[-Appellee Jerry
Fuki da (Fukida)]," which also awarded Fukida "replevin and return” of his 1986
Honda Ci vic hatchback automobile (Civic) "without any payment of any storage
charges" to Defendant-Appellant Beverly Endrizal (Endrizal) or
Def endant - Appel | ant Hon/ Hawaii Service and Repair. However, it appears from
the record that the Civic has already been returned to Fukida, since the |oss
of use damages awarded to Fuki da were capped based on the date of the Civic's
return. Therefore, the Order of Judgment appears to have been merged with the
Judgment .



statutory cap inposed by HRS § 607-14 (1993); and (4) the
district court erred by entering judgnment agai nst Defendants,
jointly and severally, for the attorney fees awarded to Fuki da.

We vacate the judgnent in part and affirmthe judgnent
in part.

BACKGROUND
A

On May 2, 1996, Fukida took his ten-year-old Cvic to
an autonobile repair shop |located at 98-021 Kanehaneha H ghway in
‘Ai ea. According to the work order that Fukida signed when he
dropped off the Cvic, the repair shop was to performa safety
check of the Cvic at a cost of $14.75 and, for a price of
$18. 75, also check if the Givic's transm ssion was "slipping,"
since the "car has hard tinme going fromstops." At the top of
the work order were the words "HONV HAWAI I SERVICE & REPAIR " At
the bottom of the work order was the follow ng statenent, which
Fuki da acknow edged by signing on the signature |ine that
foll owed the statement:

| authorize the above repair work to be done. | understand
that no further parts or labor will be provided without
further written or oral consent. It is understood that we
are not responsible for | oss or damage to vehicles or
contents.

(Capitalization omtted.)
Fuki da was subsequently advised that his Cvic could

not pass a safety inspection because it had "transm ssion



problens.” What transpired after Fukida was so advi sed, however,
was t he subject of considerable dispute at trial.
B.

Fukida testified that he told the service witer at the
repair shop ("her nane was Valerie") that he did not want a new
transm ssi on, which he had been told would cost about $3, 000,
because "it's a ten[-]year[-]old car[.]" Instead, he requested
installation of a rebuilt (remanufactured) transm ssion, which he
was told would cost approximately $2,100 to $2,250. Fukida
insisted that he told Valerie that before any work was done, he
wanted to see the receipt for the rebuilt transm ssion so that he
could confirmthat the right transm ssion had been installed into
the Gvic. He also told Valerie that he would "be happy to cone
down and take a ook at [the transm ssion] when . . . [they're]
ready to go, 'cause | think it's very inportant."” Fukida stated,
however, that he did not hear fromthe repair shop until he
received a phone call that his Cvic was ready for pick up.

Fukida related that after he went to pick up the G vic,
he drove it around and "the car was jerking." Returning the
Cvic to the repair shop, he was infornmed that a used
transm ssion had been installed in the Gvic. He was al so
assured that the used transm ssion would be replaced with a
rebuilt transm ssion and a new shifter cable would be installed

to address a newly discovered shifter cable problem all within



the originally quoted price range of $2,100 to $2,250. Fukida
testified that he reiterated his request to view the receipt or
transm ssion prior to installation. However, he was shown
neither prior to installation.

Fuki da testified that when he went to pick up the Cvic
on June 3, 1997, he was presented with a repair bill for
$2,478.95. Stunned at the price and upset that he had not been
contacted prior to installation, Fukida refused to pay the bil
and went to Endrizal and told her, "'You know, why don't you take
your transmi ssion back. 1'Il take ny -- ny car back with nmy old
transm ssion, and I will try and find ny owmn relief once again.'"
Accordi ng to Fukida, however, Endrizal responded, ""[No'.

"you owe ne twenty four hundred sonething'." Shortly thereafter,
Fuki da received fromHHSR a work order dated June 18, 1996,
inform ng himthat as of June 15, 1996, he owed HHSR a total of

$3, 355. 13, whi ch amount was broken down as foll ows:

| abor total $ 377.34
charges for storing Civic (@ $20/ day) 860. 00
parts total 2,002. 45
sal es tax 135. 00
paid in advance 19. 66
total due 3,355.13

The work order also indicated the follow ng breakdown of the

charges for parts:

QTY PART NUMBER NAME OF PART PRI CE
6 ATF HYDRAULI C FLUI D 30. 96
1 424B COTTER PIN 1/16 X 1 . 25
1 CA-1 REMAN. TRANS. 1785. 00
1 54315SB3981 SHI FT CABLE 186. 24



Fuki da stated that he continued to receive periodic billings from
HHSR by certified mail, return receipt requested, indicating what
his storage bill was. As of March 18, 1997, for exanple, the
total bill for storage fees al one was $5, 843. 71.
C.

Endri zal's version of the facts was that when Fukida
first brought the GCvic into the repair shop, he orally
aut horized a used transm ssion to be installed into his G vic.

According to Endri zal :

We put it in. W test drove it. It was not shifting right
We called himand says we don't |ike the way this used
transm ssion is working ‘cause it doesn't -- it only cones
with a 90-day warranty. So, we said we can get -- try to
get anot her one. So, we in — we re-installed a second used
transm ssion. And, we did not -- that one worse -- was even
Wor se. So, we, at that time, called . . . Fukida and says
you know, it's -- these used transm ssions are not gonna

work. We recommend let's just go with a remanufactured
It's a little bit more, but it comes with a twelve-nonths,
12,000 (twelve thousand) mle warranty. And, it's been
remanuf actured, so it's just |ike new. And, that's the one
that's in the car now.

Endri zal denied that Fukida ever test-drove the Civic when it was
installed with either used transm ssion. Endrizal also related
that the used transm ssions that had been installed in Fukida's
Civic were returned and Fuki da was never charged for the | abor to
install the used transm ssions.

In a counterclaimfiled by Endrizal on behalf of HHSR
on August 22, 1996, Endrizal stated, in relevant part, as

foll ows:

3. That upon notifying [Fukida], [Fukida] orally
approved the replacenent of a remanufactured transm ssion
and shifter cable for a total price of $2,400.00 plus tax.



4. That based upon said oral instructions, [Fukida]
[sic] ordered a transm ssion from a remanufacturing conpany
on the mainland and installed same as requested by [ Fukida].

5. That [ Fukida] requested a warranty which [ HHSR]
provi ded. .

6. That on or about June 3, 1996 after nunmerous
calls to [Fukida] by [HHSR s] Service Witer, [Fukida] came
to [HHSR] and personally received his bill and requested a

payment pl an

7. That upon being advised that [HHSR] did not
accept payment plans, [Fukida] demanded the transm ssion be
removed.

8. That [ Fuki da] was handed an invoice on June 3

1996 whereby he was advised there would be a storage fee of
$20. 00 per day.

9. That [ Fukida] continues to not pay the amount
due of $2478.95 plus storage of 113 days from May 2, 1996 to
August 23, 1996 in the amount of $2,260.00 which shal

continue to accrue until the balance is paid in full

10. That pursuant to HRS, [HHSR] is entitled to
reasonabl e charges to repair [Fukida's] vehicle and is
further by law entitled to retain said vehicle until the

charges are paid.

DEFENDANTS' BUSI NESS HI STORY

Because the respective business histories of the
i ndi vi dual Defendants played an inportant part in the district
court's judgnent in Fukida's favor, we briefly discuss the
uncontroverted evidence as to the nature and business history of
each Def endant.

Endri zal explained that she is currently the general
manager and part-owner of HHSI, an independent Honda and Acura
autonobile repair facility. The business had its origin in 1990,
when Endrizal obtained for herself a general excise tax |license
and a notor vehicle repair dealer's |icense and began doi ng

busi ness as Hon/Hawaii Auto Repairs. In January 1991, an



I nvestor wanted to becone involved in Endrizal's business, "but
wanted it in a corporate situation.”™ Consequently, on January 2,
1991, Endrizal and the investor incorporated the business under
the nane Hon/Hawaii Auto Repairs, Inc. and thereafter, obtained a
corporate notor vehicle repair dealer's |icense.

According to Endrizal:

[a]l bout two or three years later, we started becom ng a
little nore diversified and we were gonna' open up the
second | ocation in Aiea [‘Aiea], and we were also doing sonme
ot her types of things, |ike extended warranty sales, and
just some ot her autonotive-related issues. So, we wanted to
change the name to get away fromthe auto repair sound. So

we changed it. W were gonna' change it to Hon/ Hawai i
Inc., and they wouldn't |et us because it was too close to
an address, Hon -- Honolulu, Hawaii [Hawai‘i]. So we just

changed it to Hon/Hawaii Services, Inc

Endri zal related that after the nanme change,

I had to go back to our computer people to change our

software. And, we paid, | think, was about $500.00 (five
hundred dollars) to change it from Hon/ Hawaii Auto Repairs
to [HHSI]. And, somehow, when the software came to us, it
-- it -- 1 can't change it. It's on the invoice. So, the
wor k order show [HHSR]. That's the way the software people
protect the system from being stolen, | guess. So,
haven't -- | can't change it without paying another $500.00
(five hundred dollars). So, | just never changed it.

But, we're basically -- it's -- it's basically
Hon/ Hawaii [ Services, Inc.], doing business as Hon/ Hawai
Auto Repairs. And, that's what our license shows.

According to Endrizal, since the nane "HHSR' was printed only at
the top of the internal work orders and not on invoices given to
custoners upon paynent, and since changing the software woul d be
costly, she never had the software redone.

On further exam nation, Endrizal acknow edged that
there is no business naned HHSR and that HHSR is, in reality, a

type of trade name for HHSI. Endrizal adnmitted, and certified



records of the State of Hawai‘i, Departnent of Comerce and
Consuner Affairs (DCCA) that were introduced into evidence
confirmed, that HHSR is not registered as a corporation,
partnership, or trade nane, nor certified or registered as a
not or vehicle repair dealer and/or a notor vehicle repair
mechani ¢ by the notor vehicle repair industry board. Endriza
also admtted, and DCCA records adm tted into evidence confirned,
that she did not have an individual notor vehicle repair dealer's
license. Endrizal further clarified, however, that HHSI
possessed a notor vehicle repair dealer's |icense. A copy of the
Mot or Vehicle Repair Industry Board' s Mdtor Vehicle Repair Deal er
Li cense No. 289, authorizing HHSI, "DBA HOV HAWAIl REPAIR' to
operate a repair facility at 98-021 Kanehaneha Hi ghway in ‘Al ea
was admitted into evidence.
PROCEDURAL HI STORY

On August 13, 1996, Fukida conmenced this action by
filing a conplaint in the district court against HHSR Endri zal,
John Does 1-10, Doe Corporations 1-10, Doe Partnerships 1-10, and
Doe Governnental Entities 1-10 for (1) unfair and deceptive
practice by a nmerchant in the business of auto repair, in
violation of HRS 88 480-2 and 480-13 (1993)3% (2) return of his
Civic or in the alternative, for damages based on conversion of

his Cvic; (3) special damages for the cost of renting an

3 This count, which was required to be tried in the circuit court,
was dropped by Fukida right before trial in the district court.
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autonobile while his Cvic was illegally seized; and (4) attorney
fees and costs for this litigation.

On August 22, 1996, Endrizal filed an answer to
Fukida's conplaint. At the very top left side of the answer,
above the caption of the case, appeared the follow ng "nanme and

addr ess":

Hon/ Hawai i Services, Inc.
By Beverly Wl ff Endriza
98- 021 Kanmehanmeha Hi ghway
Honol ulu [sic], Hawaii [Hawai‘i] 96701

At the end of the answer was a signature |ine, above which
Endri zal signed her name and bel ow whi ch appeared the foll ow ng:

Hon/ Hawaii Service & Repair
By: Beverly Endriza
Its: General Manager

It is not clear fromthe answer on whose behal f Endrizal was
filing the answer for.* Several of the paragraphs refer to
"Def endants"” admitting or being w thout know edge as to
allegations in the conplaint. Oher paragraphs refer to

"Def endant ," "Defendant Beverly Endrizal," or "Defendant

4 HRS § 605-2 (1993) provides, in pertinent part, as follows:

Attorneys; license required. Except as provided by
the rules of court, no person shall be allowed to practice
in any court of the State unless that person has been duly
licensed so to do by the supreme court; provided that
nothing in this chapter shall prevent any person, plaintiff,
def endant, or accused, from appearing in person before any
court, and there prosecuting or defending that person's,
plaintiff's, defendant's, or accused's own cause, without
the aid of |egal counsel[.]

In light of HRS § 605-2, Endrizal was authorized to represent herself in this
litigation. However, without a license to practice |aw in Hawai‘i, she was
not aut horized to represent a corporation or other business entity in
litigation.

10



Hon/ Hawai i ." Furthernore, the answer's prayer requested that
Endri zal be dism ssed for lack of jurisdiction over her residency
and that HHSR be di sm ssed and awarded its costs.

On August 22, 1996, Endrizal, in her capacity as
general manager for HHSR, filed a Counterclai magainst, as well
as a "Request for Adm ssion" from Fukida. Both docunents
i ncluded the sanme "nanme and address bl ock"” that appeared on the
answer (i.e., HHSI was listed as the party filing the request)
but stated in its body that the request was bei ng made by HHSR
The countercl ai m sought from Fukida: $2,478.95 in noney damages
for labor and parts supplied in repairing Fukida's GCvic, $2,260
in fees for storing Fukida's Civic, and additional storage fees
of $20 per day until the Civic repair bill is paidin full.

From Sept ember 11, 1996 to Septenber 24, 1996,

Endri zal , as general manager of HHSR, filed several pleadings,
including a notion for summary judgnment. The corporate entity,
HHSI, was not referred to in these pl eadi ngs.

On Septenber 27, 1996, Fukida requested a thirty-day
continuance of trial "due to a question of [the] status of
[ def endant] corporation.” The request was granted. At a hearing
on Novenber 29, 1996,° attorney Gary Tsuji (Tsuji), appearing
for HHSR, noved for a dism ssal due to inproper nam ng of

Def endants and venue, and al so noved for default on the

o The transcripts of the Novenmber 29, 1996 hearing on Fukida's
nmotion were not included as part of the record on appeal.

11



counterclaim since no answer had been filed. The m nutes of the
hearing indicate that both notions were denied by the district
court, which found that the parties should be properly named so
long as there is no severe prejudi ce against the parties. The

m nutes of the hearing also include the follow ng notation:

If there is no trial today there can be sufficient time to
amend pl eadi ngs.

By Order of the [c]ourt, case continued for TRIAL to 1/17/97
at 9:00 A M

*

NOTE: Plaintiff may amend caption of conplaint and
[D] efendant's attorney to file an appearance.

On January 10, 1997, Fukida filed an "ldentification of
Def endant Doe Corporation 1," nam ng HHSI as Defendant Doe
Corporation 1. On January 16, 1997, a copy of the Conplaint and
Summons and the Identification of Defendant Doe Corporation 1
were served on Endrizal, as secretary of HHSI. The record on
appeal indicates that HHSI never filed a separate answer to the
Compl aint and that all subsequent pleadings filed by Fukida were
served on Tsuji, as attorney for HHSI, not HHSR  Additionally,
all subsequent pleadings filed by Tsuji were filed as attorney
for HHSI, not HHSR  The district court's April 17, 1998 "Order
Granting Judgnent for [Fukida]" includes a footnote explaining
why HHSR was not represented by counsel: "Defendant [HHSR] was
not specifically represented by anyone as the position of
Def endants was that [HHSR] was nerely a trade nane of Defendant

[HHSI] . "

12



On June 5, 1998, attorney Mchael L. Freed (Freed)
filed a "Notice of Appearance of Counsel for [Endrizal].” On
Cct ober 26, 1998, Fukida's attorney filed a certificate of
service and on Cctober 30, 1998, an anended certificate of
service, certifying that various docunents had been duly served
on Tsuji, as attorney for HHSI, and Freed, as attorney for
Endri zal and HHSR. Then, begi nni ng on Novenber 6, 2001, al
docunents filed by Freed were filed on behalf of HHSR Endrizal,
and HHSI. The record does not indicate, however, that Tsuji ever
noved to withdraw as HHSI' s attorney.

At the outset of the trial that began on January 17,
1997, Tsuji entered a special appearance for Endrizal and HHSI
Tsuji pointed out that HHSI had just been served with the summons
in this case and HHSI's answer was not due until January 24,
1997. Tsuji then noved that the actions against Endrizal, HHSR
and HHSI be consolidated and tried on January 24, 1997.

hj ecting, Fukida' s counsel said:

[A]Jt the last trial date in, | believe, l|ast November,
[Tsuji] noved to have the corporation named as a defendant
orally, and | objected because | didn't believe that the
def endant was, |ack of words, a party defendant. So,
[Tsuji], hinmself asked to name the defendant. So, the
service of the conmplaint is a mere formal matter.

Fol l owi ng further argunents, the presiding district court judge

st at ed:

On this, what |ooks |ike what Judge | keda ruled was that it
says . . the [c]lourt finds that party should be properly
named and set a court date of January 17th. Looks |i ke on
this, issues were raised previously that Hon/Hawaii Service
& Repair is not the proper nanme, but Hon/Hawaii Service &

13



Repair, Inc. was the proper name of the party. Actually,
don't think that a service of Hon/Hawaii Service & Repair,
Inc. was even necessary on this. Looks like, from what the
Court ordered, is that the party should be properly named or
identified in the docunments from here on out and set a court

trial date of January 17th, which is today. . . . So,
really, | think that all the parties have had an opportunity
from November 29th to get ready for trial today. I think

the mere fact that, you know, Counsel for the plaintiff has
deci ded to go ahead and serve Hon/Hawaii Service & Repair,
Inc., you know, doesn't change the ruling that Judge | keda
made. That is, basically, just that they should be named.
It didn't say anything in here about needing to be served
because appearances were being made al ready. It's just that
the name of the corporation was incorrect, so that we have
the proper name of the corporation, which is the Hon/ Hawai
Service & Repair, Inc. So, | don't see any reason why we
cannot go forward with the trial today.

Prior to the commencenent of the trial, Fukida's
attorney explained that this case involved a conversion. The
foll owi ng colloquy then occurred as to the issues involved in the
case:

THE COURT: So, the car was taken to Hon -- you're
saying the car was taken to Hon/Hawaii, Inc. for repair?

[ FUKI DA's ATTORNEY]: Yes.

THE COURT: And then, you guys didn't get it back?

[ FUKIDA's ATTORNEY]: Right.

. They claim a seizure pursuant to statute and
we demanded the car back. They refused until we paid the
bill.

THE COURT: All right. And, [Tsuji], the
corporation's defense on -- | mean, no question they had the
car? No question that it had the car?

[TSUWII]: Yes. Your Honor, the corp -- the car is
presently at the corporation. Naturally, our position is
that the repairs were validly authorized. They were
compl eted, and [Fukida's] failure to pay.

THE COURT: Failed to pick it up and so

[TSUII]: Failed to pay, Your Honor

THE COURT: . . . that's why -- failed to pay and have
not paid for storage and that type of things?

[TSUII]: No, Your Honor.

14



THE COURT: Okay. And, the nature of the counterclaim
for the corporation?

[TSUWII]: Basically, for the cost of repairs.

.o Pl us storage fees accruing at the rate of
$20. 00 (twenty dollars) per day fromthe -- the date of
failure to pay to present.

[ FUKI DA's ATTORNEY]: Your Honor, at this time 1'd
have to object as to the counterclaimbeing on behalf of the
cor poration. I believe the pleading of the counterclaim
itself is presented by [Endrizal] and by [HHSR]. There's
been no amendnment of that counterclaimto include [Fukida] -
or [HHSI] as a party to that counterclaim So, | do not
believe [Tsuji] actually has any standing to present the
counterclaim

THE COURT: Well, you know, | -- | think on -- on this
what -- as | read what Judge | keda had in there, because the
counterclaim if I'mnot m staken, |let me make sure on this,
yeah. The counterclaim had been presented in August of this
year. And, so, when Judge | keda made his decision that, you
know, it's just that the party had to be -- parties had to

be properly naned. That was applying, you know, to the
complaint as well as the counterclaim So, basically, the
sanme ruling applies to the counterclains as well that, you
know, we're going forward with the counterclains on the
basis that, you know, the proper names are gonna' be -- or
the proper parties are gonna' be named without having to do
any type of re-servicing of the -- either the conplaint or
the counterclaim You know, it's -- it's really dealing
with the same people, same parties. So, | -- | am gonna' go
ahead and allow it.

Okay, and [Endrizal], your position in this is that
you shouldn't even be a party?

[ ENDRI ZAL] : Right. That | shouldn't even be a party,
right.

THE COURT: Okay. All right. Are -- are you also
saying that you didn't have any connection with this at all,
or it's just that it's in an official capacity with the
company?

[ ENDRI ZAL]: Yeah. It was in an official capacity of
the company.

(Enmphasi s added.)
Three witnesses testified at trial: Endrizal; Rudol ph
L. Villaml| (Villaml), a "certified professional car

sal esperson” for "Budget Car Sales, retail"; and Fukida.
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Endri zal explained the history of the business and her
version of what transpired with respect to Fukida's G vic.

Villam| testified that he had been involved in retai
auto sales in Hawai‘ for the past twenty-two years and had been
I n upper nmanagenent as a used car manager. He explained that as
a used car salesman, he relies on the "Kelly [sic] Blue Book,
whi ch covers the western states, including Hawaii [Hawai‘i]," to
val ue used cars. Villam| testified that the approxi mate retai
Bl ue Book val ue of a two-door 1986 Honda hatchback with simlar
features as Fukida's Civic was $4,900. Villanil explained,
however, that the Kelley Blue Book val ues are just guides for
apprai sing a car and that he hinself had made offers to buy
trade-in cars at prices "lower than what the Kelly [sic] Blue
Book woul d prescribe[.]" He also related that he woul d never
of fer the Blue Book value for a used car w thout seeing the car.

Fuki da, after testifying to his version of the facts,
described the "general danmages” he had suffered as a result of
the lien being placed on his GCvic. Fukida stated that he had
four people in his famly and without one of his three cars, it
was "really a hassle,"” especially when his daughter, who was
attending coll ege on the mainland, returned for the holidays.
Because of the inconvenience, Fukida had wanted to rent a car;
however, his | awer had advised hi mthat he should try and nanage

as best as he could under the circunstances. Asked why he did
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not put up a bond so he could get his Cvic back pursuant to HRS
8§ 654-2 (1993),°¢ Fukida answered that he believed this action
woul d be concl uded shortly and that it was unfair for himto put
up a bond to gain the return of his Gvic. Fukida was al so
allowed to testify that he had rented a subconpact Ford Escort
while he was visiting the Big Island the previous year, and he
had paid $32 per day for the rental.

On April 17, 1998, the district court filed an "Order
Granting Judgnent for [Fukida]" in which it awarded Fukida
"replevin and return of the car to himw thout any paynent of any
storage charges to [Endrizal] or to [HHSR]," awarded Fuki da
"$10.00 per day for loss of use his [sic] vehicle from June 2,
1996 to the present date[,]" and dism ssed the counterclai m of

Endrizal, HHSR, and HHSI. |In support of its Order, the district

8/ HRS § 654-2 (1993) provides:

Bond. When the plaintiff desires the immediate
delivery of the property, the plaintiff shall execute a bond
to the defendant in possession of the property, and to al
persons having an interest in the property, of such anount
and with such sureties as are approved by the court,
conditioned that the plaintiff will prosecute the
plaintiff's action to judgment without delay, and deliver
the property to the defendant in possession or any other
person, if such delivery is adjudged, and pay all costs and
damages that may be adjudged against the plaintiff. Upon
the filing of the verified conplaint or affidavit with the
bond and a motion for immedi ate consideration of the matter,
the court shall forthwith inquire into the matter, ex parte

or otherwise, as in its discretion it determ nes. | f
t hereupon the court finds that a prima facie claimfor
relief has been established, it shall issue an order

to take the property therein described and deliver the sanme
to the plaintiff.
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court made the follow ng pertinent Findings of Fact and

Concl usi ons of Law

FI NDI NGS OF FACT

1. [ Fukida] is the owner of a 1986 Honda Civic.

2. [ Fuki da] took his vehicle for repairs to a vehicle
repair shop located at 98-021 Kamehameha Hwy., Aiea
[‘Aiea] Hi 96701. This shop was identified as [HHSR]
on the repair invoices given to [Fukida] (Exhibits C1-
[sic] C3 and 7). However, at no time was the business
identified or referred to as [HHSI] in dealings with
[ Fuki da] .

3. [HHSR] is not registered with the Departnment of
Commerce and Consumer Affairs as a trade nane,
corporation or partnership (Exhibit F). Nor is it
identified anywhere as a trade name of [HHSI].

4. [ HHSR] does not have and did not have an auto repair
or motor vehicle repair license at the time the
repairs were done on [ Fukida's] vehicle between May 2,
1996 and June 2, 1996 (Exhibit G

5. [Endrizal] did not have an auto repair or notor
vehicle repair license at the time the repairs were
performed on [ Fukida's] vehicle between May 2, 1996
and June 2, 1996. [Endrizal] last had an auto repair
license in her name on June 30, 1991 when the license
expired (Exhibit H).

6. [HHSI] did have a valid motor vehicle repair license
issued in its name during the time in question

7. [Endrizal] testified that the invoices generated and
used by [HHSI] do not contain the name of [HHSI]
because the software program which [HHSI] purchased to
generate the invoices contained an error which
resulted in the name "[HHSR]" appearing on the
invoices instead of the correct name of Hon/ Hawai
Services, Inc. [sic]. This problem was not corrected
and had not been corrected as of the time of the trial
in this matter because [Endrizal] regarded correcting
the software problem as being too costly to do.

8. [Endrizal], in all the affidavits she submtted in
this case prior to the start of the trial, had
identified herself as the General Manager of [HHSR].
After the start of the trial on January 17, 1997 and
prior to the start of the second day of trial
[Endrizal], in a February 13, 1997 affidavit, began to
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10.

11.

12.

13.

14.

identify herself, for the first time, as the Genera
Manager of [HHSI].?2

[ Fuki da] took his vehicle for repairs to the repair
shop |l ocated at 98-021 Kanehanmeha Hwy., Aiea [‘Aiea]

Hi 96701, which was identified to him as, and which he
bel i eved was, [HHSR]. [ Fuki da] took his car for a
safety check. After being told that a safety check
could not be performed because of problenms with his
transm ssion, [Fukida] authorized the repair shop to
go forward with a transm ssion check to advise him of
the repairs that would need to be done

A transm ssion check was performed by the repair shop
and [ Fuki da] was advised that he needed to replace his
transm ssion. The transm ssion check was paid for by
[ Fuki da] .

[ Fuki da] authorized the replacement of his old

transm ssion with a used transm ssion. However, after
placing a used transm ssion into [Fukida's] car, the
repair shop determ ned that the used transm ssion did
not work well and the repair shop contacted [ Fukida]
for oral authorization to put in a rebuilt

transm ssion.

[ Fuki da] contends that he authorized the use of a
rebuilt transmi ssion on the condition that he first be
provided with a receipt for the transm ssion and that
he be called down to the repair shop so that he could
see for himself that the transm ssion that went into
his car was the actual transm ssion he had paid for

[ Fuki da] contends that these conditions were not

met and that he was told to come down to pick up his
car after the transm ssion had already been installed
and he could not verify that the correct transm ssion
had been installed.

Def endants contend that they received ora

aut hori zation from [Fukida] to go forward with the
installation of the rebuilt transm ssion and that no
conditions were placed on the installation

Def endants further contend that [Fukida] was quoted an
estimted price of $2100 to $2250. The actual invoice
present [sic] to Plaintiff was $2478. 95.

[ Fuki da] refused to pay the cost of the installation
of the rebuilt transm ssion because the repair shop
had not conplied with the conditions that he had set.
[ Fukida] did pay for the cost of the transm ssion
check which was $19. 66.

| egal

2 The [c]ourt finds that [HHSR] is not a separate
entity. But rather, [HHSR] is an unregistered trade

name that is used by [Endrizal and HHSI] to conduct a notor
vehicle repair business.
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15.

16.

17.

Because [ Fukida] refused to pay for the cost of the
transm ssion installation, [Defendants] elected to
place a lien on the vehicle and to retain possession
of the vehicle until the invoice and accunul ating
$20. 00 per day storage charges were paid by [ Fukida].
The date that [Defendants] first refused to rel ease

[ Fuki da's] vehicle was June 2, 1996.

[ Fukida] filed his lawsuit against [Endrizal] and

[ HHSR] on August 13, 1996. On August 22, 1996
[Endrizal and HHSR] filed their counterclaimagainst

[ Fuki da] seeking recovery of the repair costs and the
storage fees. On January 10, 1997, [HHSI] was
identified as Defendant Doe Corporation 1.

Based on the limted evidence presented, including but
not limted to the testimony of [Villam ], and the
fact that [HHSI] was charging $20.00 a day as storage
charges for the storage of the vehicle, the [c]ourt
finds that the sum of $10.00 per day is a reasonable
amount for any loss of use that [Fukida] suffered as a
result of the retention of the vehicle by

[ Def endant s].

CONCLUSI ONS OF LAW

Under HRS 8§507-18 "A person who makes, alters, or
repairs any article of personal property at the
request of the owner of the property, shall have a
lien on the property for the reasonable charges for
the work done and materials furnished, excluding
storage charges, and may retain possession of the
property until the charges are paid; "

However, under [c]hapter 437B, Regul ation of Motor
Vehi cl e Repairs, HRS 8437B-20 provides that "No person
required to register under this chapter shall have the
benefit of any lien for |abor or materials or the
right to sue on a contract for motor vehicle repairs
done by the person unless the person was registered at
the time the person performed the contract.”

The Hawaii [Hawai‘i] Adm nistrative Rules, 816-87-11
regardi ng Motor Vehicle Repair Deal ers and Mechanics
provi des that:

(h) No notor vehicle repair dealer's
regi stration shall be transferable.

) [sic] If a notor vehicle repair dealer
uses a valid fictitious name or "d.b.a." the
deal er shall register the name or "d.b.a." with
t he board.

Here, there is no question that repair work covered by
[c] hapter 437B was performed on [Fukida's] vehicle.

Al t hough the repair work was performed by [HHSI],

[ Fuki da] never contracted with nor requested that
[HHSI] performthe repairs. The invoices presented to
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[ Fuki da] and the credible evidence presented establish
that at all times [Fukida] was dealing with an entity
identified as [HHSR] or directly with [Endrizal]. Any
agreement, oral or written, that [Fukida] had for the
repair of his vehicle was with either [Endrizal] or
[HHSR]. At no time was it ever represented to

[ Fuki da] that he was contracting with [HHSI].3

Whet her [Endrizal] or [HHSR] contracted the work out
or always intended that [HHSI] would performthe work
is irrelevant as [Fukida] had no agreement with

[ HHSI ] .

5. To the extent that the repair work was actually done
by [HHSI], it was not done at the request of [Fukida].
Accordingly, [HHSI] cannot claimthe benefit of the
l'ien under HRS 8507-18 as [ Fukida] never requested
that [HHSI] perform any work.

6. On the other hand, [Endrizal and HHSR] are al so not
entitled to the benefit of any lien under HRS §507-18
because neither [Endrizal nor HHSR] is registered as
requi red under [c]hapter 437B. HRS §437B- 20. Furt her
neither [Endrizal nor HHSR] may sue on a contract for
mot or vehicle repairs because they were not registered
as required under [c]hapter 437B

7. Because none of [ Defendants] were entitled to the
benefit of any lien on the vehicle, [Defendants] were
not entitled to retain possession of [Fukida's]
vehicle nor were they entitled to assess any storage
charges to [ Fukida].

8. Al so, because the CounterclaimPlaintiffs are
not entitled to sue for work done as they were
not registered as required under [c]hapter 437B
the installed transm ssion nmust remain in the
vehicle.?

8 At trial [Endrizal] testified that the business
was al ways operated as [HHSI] and that [HHSR] was a trade
name. However, as noted above, if a trade name is going to
be used, then the dealer nmust register that trade name with
the Motor Vehicle Industry Repair Board. This was not done
by [Endrizal] or [HHSI]. Mor eover, even [Endrizal]
identified herself on nunmerous affidavits and ot her
documents submitted to the Court in this case as the
"General Manager of [HHSR]."

4 The [c]ourt also gives credence to [Fukida's]
testimony that he had authorized the installation of the
rebuilt transmi ssion only on the condition that he be
present to verify that the transm ssion he had purchased was

the transm ssion that was actually installed. Having fail ed
to satisfy this condition, [Defendants] were not entitled,
on this basis as well, to any recovery for the installation

of the rebuilt transm ssion
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Based on the foregoing findings of fact and concl usi ons
of law, the district court determ ned as foll ows:

Accordingly, it is ORDERED ADJUDGED AND DECREED t hat
[ Fukida] is awarded the return of his vehicle under his
claimof replevin. [ Fukida] is al so awarded damages
consisting of the |oss of use of his vehicle from June 2,
1996 to the date that his vehicle is returned to him and
that | oss of use shall be conputed at a rate of $10.00 per
day.

Further, the Counterclaimof Defendants Endrizal and
[HHSI] is dism ssed as they have no basis for a claim
agai nst [ Fuki da].

There is no statutory basis for an award of attorneys'
fees under a claimfor replevin. Also, although the
Countercl ai m has been dism ssed, the [c]ourt does not find
the Counterclaimto have been frivol ous and no attorneys
fees are awarded on this basis. However, the Counterclaim
was in the nature of an assunpsit claim and [ Fukida] was
the prevailing party. Therefore, pursuant to HRS §607- 14,
[ Fukida] is entitled to an award of attorneys' fees up to
25% of the ampunt claimed in the Counterclaim The anount
clai med was $2478.95 (for the transm ssion) plus $20.00 per
day (to the date the car is returned). Therefore, [Fukida]
may submit an attorneys' fee affidavit item zing the anount
of attorneys' fees expended in this case and the [c]ourt
will allow reasonable attorneys' fees not exceedi ng 25% of
the amount claimed in the Counterclaim [ Fukida] is also
awarded his ordinary court costs in this case. Any court
costs beyond the filing fees for the conplaint and the fees
for service of the complaint may be set forth in the same
attorneys' fees affidavit, which may be subm tted
simul taneously with the judgment in this case. Def endant s
will have 5 working days in which to submit any opposition
to such requested court costs.

On April 5, 1999, the district court entered judgnent
in favor of Fukida and agai nst HHSR, HHSI, and Endrizal, jointly
and several ly, awarding Fukida | oss of use damages in the anount
of $6,970,7 attorney fees in the anmount of $4,254.74, and costs

in the amount of $120.03, for a total judgnent anount of

u This ampunt was conputed at $10 per day for 697 days from June 2,
1996 to April 29, 1998, the day, we assume from the record, that Fukida took
possessi on of the Civic.
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$11,344.77. Additionally, the Judgnent disnm ssed with prejudice
Def endant s’ countercl ai m agai nst Fuki da.
This tinmely appeal followed.

DI SCUSSI ON

A. Loss of Use Damages

Def endants contend that the district court erred in
awar di ng Fuki da | oss of use damages totaling $6, 970 agai nst
Def endants, jointly and severally. For the reasons set forth
bel ow, we agree.

1

This was a replevin action brought by Fukida, seeking
the return of a Cvic that Fukida alleged had been wongfully
converted by Defendants. Replevin is "[a]n action whereby the
owner or person entitled to repossession of goods or chattels nmay
recover those goods or chattels fromone who has wongfully
di strai ned or taken or who wongfully detains such goods or

chattels."” Black's Law Dictionary 1299 (6th ed. 1990). A

repl evin action

is based not upon any act of the plaintiff, but upon the
illegal acts of the defendant. It is a possessory action the
gi st of which is the right of possession in the plaintiff.
The primary relief sought therein is the return of the
property in specie; damages are merely incidental

66 Am Jur. 2d Replevin § 3, at 838-39 (1973) (footnotes
omtted). GCenerally, in order to maintain a replevin action, a
"plaintiff nust, at the tinme of the institution of the suit, be

entitled to the i medi ate possession of the property clainmed. He
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[or she] nust recover on the strength of his [or her] own right
of possession, and not on the weakness of that of his [or her]
adversary." |1d. 8 18, at 846 (footnote omtted). Thus, where
goods have been held for a repairman's lien, a "[r]eplevin wll
not lie to recover [the] goods . . . unless paynent therefor is
tendered." [|d. at 847.

In this case, Fukida sought replevin for his Cvic,
whi ch was being held for a repairman's |ien. However, he refused
to pay for the repair bill. As long as the repairman's |ien was
properly placed on the Gvic, therefore, replevin was not
avai l able to Fukida to recover the Cvic, unless he first paid
for the reasonabl e value of the repair services perforned.

HRS 8§ 507-18 (1993) sets forth the general paraneters

for a repairman's lien

Lien on personalty for work done and materials
furnished. A person who makes, alters, or repairs any
article of personal property at the request of the owner of
the property, shall have a lien on the property for the
reasonabl e charges for the work done and materials
furni shed, excluding storage charges, and may retain
possessi on of the property until the charges are paid;
provi ded that the registered owner of a motor vehicle
regi stered pursuant to chapter 286 shall be considered the
owner for the purposes of this section.

At the tinme Fukida brought his GCvic to the repair shop in ‘A ea,

however, HRS § 437B-20 (1993) provided:

Registration condition precedent to lien. NoO person
required to register under this chapter shall have the
benefit of any lien for |abor or materials or the right to
sue on a contract for motor vehicle repairs done by the
person unless the person was registered at the tine the
person performed the contract.
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Addi tionally, Hawai‘i Adm nistrative Rules 8 16-87-11(i),

promul gated by the Mdtor Vehicle Repair Deal ers and Mechanics
Board, required that "[i]f a notor vehicle repair deal er uses a
valid fictitious name or 'd.b.a.' the dealer shall register the
nanme or 'd.b.a.'" with the board."

The thrust of the district court's ruling bel ow was
t hat al t hough HHSI, dba Hon/Hawaii Repair, was |licensed to
operate the ‘Aiea repair shop, Endrizal and the unregistered
trade nane of "[HHSR]" were not so licensed. Since Fukida had
dealt only with Endrizal and HHSR, and they were not |icensed,
Endri zal and HHSR could not validly inpose a repairman's |lien on
the Gvic. Additionally, since Fukida never contracted directly
with HHSI, HHSI could not claima valid repairnman's lien on the
G vic.

The district court's ruling, however, was inconsistent
wWth its earlier determination that the conpl aint and
counterclaimcould be anended to name the proper defendants
"W t hout having to do any type of re-servicing of . . . either
the conplaint or the counterclaim™ Wen Fukida initially filed
his conpl aint, he naned as defendants HHSR, which the district
court concluded was an unregi stered trade nane for HHSI, and
Endri zal. Wen Fukida's attorney becane aware that HHSR was a
trade nane and had no | egal existence, he was allowed to amend

the caption of the conplaint to include HHSI as the proper
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corporate defendant. Furthernore, the district court, in

al l owi ng the anendnent, appears to have consi dered t he anendnent
to be one of substitution of the real party in interest. Indeed,
in responding to Fukida' s objection that HHSI should not be
considered as having filed the counterclaimsince the
count ercl ai m had never been anended to include HHSI, the district
court ruled that HHSI was the sane party as HHSR and was the
properly nanmed party to the counterclaim

Since HHSI possessed a corporate autonobile repair
deal er's license under HRS chapter 437B, it was authorized to
impose a repairman's lien on the CGvic for the reasonabl e charges
for the work done and materials furnished, in performng any
transm ssi on work requested by Fukida. Therefore, Fukida was not
entitled to replevin of his Gvic until he paid the reasonable
val ue of the transm ssion repair work.

2.

The record on appeal contains absolutely no evidence
that Endrizal was acting in a personal capacity in any of her
dealings with Fukida. Instead, the evidence overwhel m ngly
reveal ed that Endrizal was acting as the general manager for HHSI
inall matters relevant to this lawsuit. The district court
erred, therefore, in awardi ng damages, attorney fees, and costs

agai nst Endri zal personally.
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3.
Prof essor McCormick, in Section 23, at page 463 of his

Handbook on the Law of Damages (1935), explained that the general

measure of danmages in conversion of property cases is cal cul ated,
in relevant part, as follows:

The normal measure of damages for the conversion of
chattels, is the value of the property at the time and
pl ace of conversion, to which may be added interest on
such val ue.

If the property has been returned by the defendant to the
plaintiff's possession, the amount of the recovery
will be reduced to the extent of the value of the
property when thus returned. A mere unaccepted offer
to return does not reduce damages, but, in England and
some of the states, the trial judge has a discretion
under certain circunstances to require the plaintiff
to accept a return.

In cormenting on the foregoing principles, Professor MCorm ck
stated, partly, as foll ows:

When one person is the owner or rightful possessor of
personal property, that is, of any tangible property other
than | and, and such chattel is seized wongfully by another
person, so as to work a substantial interference with the
rightful possessor's dom nion, the latter is given by the
common |l aw the right to treat this as a "conversion." This
means that he may sue the wrongdoer, in an action of trover
or in an action based on the same theory in code states,
with the result that the wrongdoer will be conpelled to pay
for the chattel, somewhat as if he had brought it at the
very time when he assumed to intermeddle with another's
property. Accordingly, the normal measure of damages for
conversion of chattels is the value of the property, and
this value is ordinarily assessed as of the time when, and
the place where, the defendant converted it.

If the chattel has conme back into the possession of

the plaintiff fromthe hands of the defendant, it becomes
unfair to charge the defendant with the full value of the
chattel thus restored to its owner. It mi ght have been

simpler to require the plaintiff in this situation to state
his claimas one for wrongful detention nerely, but the
traditional practice has been otherwise, and the plaintiff
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may, if he [or she] chooses, still sue for the origina

wr ongful appropriation as a conversion, and put the
defendant to the necessity of proving the return of the
chattel to the plaintiff, "in mtigation of damages." The
plaintiff recovers the value of the chattel when converted
m nus its value when returned -- in other words, the
depreciation in value -- and recovers also for the | oss of
the use of the chattel during the intervening period. The
def endant, however, may not thus reduce the recovery by
showi ng merely that before action brought he has tendered a
return to the plaintiff who has refused to accept it, though
this m ght have a bearing if exenplary damages were cl ai med.
. Anal ogous questions arise when the property converted
t hough not returned to the plaintiff, is applied to the
payment of the plaintiff's debts. If the defendant has
deliberately taken or withheld the chattel fromthe
plaintiff, without right, and with the purpose of |ater
having it seized for the plaintiff's debt under a writ, and
such seizure is later made and the chattel sold thereunder
and the proceeds applied to the debt, then it seens that
such a willful substitution of self-help for |awful process
shoul d be discouraged by refusing to permt the credit on
the debt to be used to reduce the recovery for the
conversion.

Id. at 463-69 (enphases added, footnotes omtted).

In this case, it is undisputed that when Fuki da brought
his Civic to the repair shop, it had a damaged transm ssi on.
When he got the G vic back, it had a rebuilt transm ssion and a
new shifter cable and had consequently increased in val ue.
Fuki da acknow edged that he was aware that the cost of the
transm ssion repair would cost between $2,100 and $2,250. Even
if this were a proper replevin action, which we do not believe it
was, we conclude that the district court erred in holding that
Fuki da was entitled to the return of his Cvic with the newmy
installed transm ssion w thout having to pay HHSI for the
reasonabl e cost of the transmi ssion and the |abor to install the
transmission. It follows that Fukida was not entitled to | oss of

use danmges.
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B. Mitigation

Def endants contend that Fukida is not entitled to the
anount of | oss of use damages he was awar ded because he failed to
mtigate his damages by putting up a bond that would have enabl ed
himto acquire i nmedi ate possession of his Cvic fromthe repair
shop, pending the conpletion of the litigation. Since we have
al ready concluded that Fukida was not entitled to replevin of his
Cvic wthout paying for the reasonable value of HHSI's repair
services and costs, we need not address this issue.

C Attorney Fees and Costs

In Iight of our disposition of this appeal, we vacate

the award of attorney fees to Fuki da.
CONCLUSI ON

Based on the foregoing discussion, we vacate that part
of the April 5, 1999 Judgnent that awarded Fukida | oss of use
damages and attorney fees and costs agai nst Defendants, jointly
and severally. Since no appeal was taken fromthat part of the
judgnent that dism ssed Defendants' counterclaimand all owed

Fuki da the replevin of his Gvic without paying for the installed
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transm ssion, the April 5, 1999 Judgnent is affirmed in all other

respects.

DATED: Honol ul u, Hawaii, April 30, 2001.
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