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In his appeal of the circuit court of the first
circuit’s May 21, 1999 judgnent, guilty conviction and sentence,
Def endant - Appel | ant Al fred Topasna (Topasna) contends that the
court abused its discretion in denying his notion to withdraw his
guilty pleas.

Thr oughout his change-of-plea colloquy with the court,
Topasna was extrenely hesitant and reluctant to change his pleas.
Topasna changed his mnd i medi ately after changing his pleas and
the next day told his attorney to nove to withdraw the pl eas.
During the hearing on his notion, Topasna steadfastly naintained

hi s i nnocence.



Upon our review of the record, we conclude that the
court, through its change-of-plea colloquy with Topasna, ensured
that his guilty pleas were nonethel ess know ng, intelligent and
voluntary. 1In doing so, we decide that Topasna s pleas were
i ndeed knowi ng, intelligent and voluntary, the above
ci rcunst ances notwi thstanding. Hence, we hold that the court did
not abuse its discretion in denying his notion to withdraw his
guilty pleas.

We therefore affirmthe May 21, 1999 judgnent.

I. BACKGROUND.

On May 27, 1998, Topasna was indicted for various acts
of sexual penetration and sexual contact with his girlfriend s
daught er over a span of about four-and-a-half years.

The first two counts of the indictnent charged himwth
sexual assault in the first degree, in violation of Hawai i
Revi sed Statutes (HRS) § 707-730(1)(b), for sexual penetration of
the fenmal e when she was | ess than fourteen years old. Sexual
assault in the first degree is a class A felony, HRS
8 707-730(2), which carries a mandatory indeterm nate term of
i mprisonment of twenty years. HRS § 706-659.

The third and fourth counts of the indictnent charged
himw th sexual assault in the second degree, in violation of HRS
§ 707-731(1)(a), for sexual penetration by conpul sion. Sexual

assault in the second degree is a class B felony, HRS
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8§ 707-731(2), which carries an indeterm nate term of inprisonnent
of ten years. HRS § 706-660.

The fifth count of the indictnment charged himwth
sexual assault in the fourth degree, in violation of HRS
8 707-733(1)(a), for sexual contact by conpul sion. Sexual
assault in the fourth degree is a m sdeneanor, HRS § 707-733(2),
whi ch carries a maxi mum prison termof one year. HRS § 706-663.

The |l ast count of the indictnent charged himwth
sexual assault in the third degree, in violation of HRS
§ 707-732(1)(e), for sexual contact by strong conpul sion. Sexual
assault in the third degree is a class C felony, HRS
8§ 707-732(2), which carries an indetermnate term of inprisonment
of five years. HRS § 706-660.

On March 16, 1999, the day jury trial commenced in his
case, Topasna pled guilty as part of a plea agreenent with the
St at e.

He pled guilty to reduced charges of sexual assault in
t he second degree in the first two counts of the indictnment, and
as charged in the following four counts. The deal with the State
provided for ten-year indetermnate terns of inprisonnent and a
five-year indetermnate termof inprisonnment, all ternms to run
concurrently. The State al so agreed not to seek extended terns
of inmprisonnment. During the hearing, the trial court bound

itself to the plea agreenment pursuant to Hawai‘ Rul es of Penal
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Procedure (HRPP) Rule 11(e)(1). After Topasna entered his guilty
pl eas, the court set sentencing for May 21, 1999.

On March 24, 1999, Topasna noved to withdraw his guilty
pl eas. The supporting declaration of counsel averred that
Topasna had asked himto nove for withdrawal the day after the
change of pl eas.

At the April 9, 1999 hearing on the notion, Topasna
testified that he had changed his m nd about changing his pleas
as soon as he wal ked out of the courtroomon March 16, 1999. He
called his attorney the next day about withdraw ng the pleas.

When asked why he now wanted to go to trial, Topasna
responded, “Well, ‘cause I'’minnocent for those charges.”

Topasna went on to explain his state of mnd at the

change-of -plea hearing. He told the trial court that he was very
tired that day fromlack of sleep. He had been kept awake and
nauseated for two weeks before the hearing by incessant noi se and
cigarette snoke fromthe inmates in his holding unit. In
addition, the holding unit had been freshly painted. As a
result, he was confused, sick and tired at the hearing.

He also testified that he was rushed into changing his
pleas to guilty. He clained that he had not seen a copy of the
indictment until the day of the hearing. “l didn’t know what was
| charged for. | nean, the whole charges[.]” He also said he
felt “defeated” due to the notion court’s denial of a key

evidentiary notion he had filed. As a result, he was not



prepared to go to trial that day and presumably, saw no way out
but to change his pleas to guilty.
On April 30, 1999, the trial court filed its findings

of fact, conclusions of |law and order denying Topasna' s notion to
wi thdraw his guilty pleas.

Topasna filed for reconsideration of that decision.

The trial court denied the notion for reconsideration at the

May 21, 1999 hearing on the notion. |Immediately thereafter, the
court sentenced Topasna pursuant to the plea agreenent. Judgnent
was entered the same day. Topasna filed his notice of appeal
fromthe May 21, 1999 judgnent on June 18, 1999.

The ten nonths between indi ctnment and change of pleas
saw a nunber of notions filed by Topasna. The evidentiary notion
referred to by Topasna during the hearing on his notion to
wi thdraw his guilty pleas was a Hawai ‘i Rul es of Evidence (HRE)

Rul e 412! notion. As originally filed on Decenber 11, 1998, the

! Hawai ‘i Rul es of Evidence Rule 412 (Supp. 1999) provides, in

pertinent part:

(b) Notwi thstandi ng any other provision of I|aw,
in a crimnal case in which a person is accused of a
sexual offense, evidence of an alleged victims past
sexual behavi or other than reputation or opinion
evi dence is not adm ssible to prove the character of
the victimto show action in conformty therewth,
unl ess the evidence is:

(1) Adm tted in accordance with
subsection (c)(1) and (2) and
is constitutionally required
to be adm tted; or

(continued...)



!(...continued)
(2)

(c)(1)

Adm tted in accordance with
subsection (c) and is evidence
of :

(A Past sexual
behavi or with
persons ot her than
t he accused,
of fered by the
accused upon the
i ssue of whether
the accused was or
was not, with
respect to the
all eged victim
t he source of
semen or injury;
or

(B) Past sexual
behavior with the
accused and is
of fered by the
accused upon the
i ssue of whet her
the alleged victim
consented to the
sexual behavi or
with respect to
whi ch sexual
assault is
al | eged.

If the person accused of commtting a
sexual offense intends to offer under
subsection (b) evidence of specific
instances of the alleged victims past
sexual behavior, the accused shall make a
written motion to offer the evidence not
later than fifteen days before the date on
which the trial in which the evidence is
to be offered is scheduled to begin,

except that the court may allow the notion
to be made at a | ater date, including
during trial, if the court determ nes
either that the evidence is newy

di scovered and coul d not have been

obtai ned earlier through the exercise of
due diligence or that the issue to which
the evidence relates has newmy arisen in
the case. Any motion made under this

(continued...



!(...continued)

(2)

(3)

par agraph shall be served on
all other parties and on the
all eged victim

The motion described in
paragraph (1) shall be
acconpanied by a witten offer
of proof. If the court

determ nes that the offer of
proof contains evidence
described in subsection (b),
the court shall order a hearing
in chambers to determne if the
evidence is adm ssible. At the
hearing, the parties may call

wi t nesses, including the

all eged victim and offer

rel evant evidence.

Not wi t hst andi ng subsection (b)
of rule 104, if the rel evancy
of the evidence that the
accused seeks to offer in the
trial depends upon the
fulfillnment of a condition of
fact, the court, at the hearing
in chambers or at a subsequent
hearing in chanmbers schedul ed
for this purpose, shall accept
evi dence on the issue of

whet her the condition of fact
is fulfilled and shall
determ ne the issue

If the court determ nes on the
basis of the hearing described
in paragraph (2) that the

evi dence that the accused
seeks to offer is relevant and
that the probative val ue of

t he evi dence outwei ghs the
danger of unfair prejudice

the evidence shall be

adm ssible in the trial to the
extent an order made by the
court specifies evidence that
may be offered and areas with
respect to which the alleged
victimmy be exam ned or
Cross-exam ned.

(continued...



notion sought to admt evidence at trial “under HRE [Rul €]

412(b)(2)(B) of the conplainant’s ‘[p]ast sexual behavior with
the accused . . . upon the issue of whether the alleged victim
consented to the sexual behavior with respect to which rape or

sexual assault is alleged. The offer of proof in the notion
asserted that “[t]he police reports indicate that the conpl aining
wtness . . . had sone formof injury (healed |aceration) to her
private area. . . . M. Topasha intends to illicit [sic] evidence
that the conplaining witness is sexually active through the
conplaining wtness, as well as other possible [sic --

presunmabl y, wi tnesses].”

In a January 7, 1999 filing, however, Topasna anended
the object and the basis of his HRE Rule 412 notion. The object
of the notion was now “evidence under HRE [Rul e] 412(b) (1) as
well as (2)(A) of the conplainant’s ‘[p]ast sexual behavior with
persons ot her than the accused . . . upon the issue of whether
t he accused was or was not, with respect to the alleged victim
t he source of semen or injury.’” Defendant will not introduce
evi dence under HRE Rul e 412(b)(2)(B).” The anended offer of

proof alleged that “[t]he police reports indicate that the

conplaining witness . . . had sone formof injury (heal ed

!(...continued)

(h) For purposes of this rule, the term "past
sexual behavior" nmeans sexual behavior other than the
sexual behavior with respect to which a sexual offense
or sexual harassment is alleged.
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| aceration) to her private area. Med-Legal docunents indicate
that the conplaining witness was sexually active. Counsel
intends to illicit [sic] this information through the conplaining
W tnesses [sic] as well as other possible sources. There is

evi dence that [the conpl aining wtness] had at | east one

boyfri end who may have been the source of the injury.”

At the January 8, 1999 hearing on the notion, the
notions court denied the notion because “the Defense offer of
proof is insufficient to proceed to a contested hearing invol ving
live testinmony.” The notions court further concluded that “even
if the Defendant’s offer of proof is found adequate, this Court
woul d find and conclude that the proffered evidence still does
not reflect anything factual which would allow such prohibited
evidence to be adm ssible at trial.”

The trial court entertained notions in |inmne on
March 15, 1999, the day before jury trial was to comence. At
t he begi nning of that hearing, Topasna's attorney revisited the
subj ect of the HRE Rul e 412 evi dence:

[ DEFENSE COUNSEL]: Your Honor, we were
hopi ng not to continue this case, just proceed to
trial on this matter. But after thinking about
the case further, discussing the case further
with the witnesses, and in preparing a little bit
nore, it’'s becone a little bit clearer that the
[HRE Rul e] 412 notion which was denied earlier is
critical to the defense.

And the renedies — you know, we coul d have
the trial court ruleon it or we could file a
notion for reconsideration of the [nptions
court’s] ruling. Maybe sone of the problens that
[the notions court] had was perhaps with
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the offer of proof which was given, and she may
not have specific details of what the proffered
testimony was going to be and a nore — a better
—- a clearer argunent of why we actually needed
the testinony.

And so | don’t want to continue it really
because nmy client’s in custody. But because the
issue is inmportant to his defense — it goes to
the notive of the conplaining witness. And I,
you know, feel a little hamstrung or handcuffed a
little bit what to do about this case.

In the sane sense too, because there' s a
prior ruling by another Court of equal power, |
didn't want this Court to feel — to just brush
off the issue and think that this is law of the
case already, | can't touch it up anynore. And
for that reason, if the Court’s going to have an
inclination to that effect, |'mgoing to ask —
I’ masking for a continuance in order to file a
noti on.

THE COURT: GCkay. Well, | think we need
to get intoalittle bit — at least alittle
bit of what your notion for reconsideration wll
be. What is it that you want to introduce at
trial?

[ DEFENSE COUNSEL]: Wll, | mean, | tried
to flush it out in the response. But basically,
Your Honor, No. 1, we wanted to introduce
testinmony that [the conplaining witness] went to
a canp or thereabouts around March

THE COURT: And she had sex with this boy
from Kanehaneha School ?

[ DEFENSE COUNSEL]: She may have had sex
with this boy.

THE COURT: That's what you want to try to
prove, right?

[ DEFENSE COUNSEL]: R ght. Before or
afterwards, after she left hone. So we don't
really know because there’s sonme physica
evi dence that says, hey, we got this injury
here. The doctor can't say when it really was,

when it really took place. It took seven days
to actually — after she runs away from hone to
actually examine the girl. So we're stuck.

They only got an injury in allegation that we
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cannot fit in to this other stuff that have |ed
up to her running away and then her subsequently
continuing to see this boy.

THE COURT: Ckay. So you — [ Ms.
Prosecutor], are you going to introduce or is
t hat evi dence about the healing laceration — is
that going to be elicited by the State?

[ PROSECUTOR] :  Yes, Your Honor.

THE COURT: To prove that the defendant
caused it?

[ PROSECUTOR] :  Yes, Your Honor.
Specifically, according to HRE Rule 412, it’s
specific that that kind of evidence can only go
to source of semen or injury. But in this case
the defense has failed to put forth an offer
that satisfies what that rule requires. And
[the nmptions judge] has denied the notion. So
they are prohibited fromintroducing the victim
havi ng sex with anyone el se and specifically
this boy from Kanehaneha School s.

Because that hearing was seal ed, there was
evi dence even investigated by the defense
i nvestigator that that was not so. And that was
part of why their proffer fail ed.

THE COURT: She didn't want to get caught
doi ng what ?

[ DEFENSE COUNSEL]: She didn’'t want to get
caught with the fact that she nay have had sex
with this boy during this canp.

Second of all, Your Honor, we already have
this ongoi ng resentnment that she may have
agai nst M. Topasna. And here he is again
interfering in ny life, telling ny nother what
I’mdoing. And ny nother is trying to interfere
with me; she wants ne to be exam ned.

I nmean, | don’t have to — to ne, that
shows clear notivation for explaining to a jury,
you know, what may have happened or what
happened on that day. And it’'s so close to the
tinme that she actually says all of a sudden,
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hey, |’ve been raped, when this has been goi ng
on supposedly all these years.

THE COURT: Let ne ask you — tell me if
I"mwong. Your client confronted the
conpl ai nant and accused her of various things.

I guess one of ‘emwas having sex with sonebody.
And she got angry with himand so she made up

t hese allegations about him |Is that a short,
sinple way of stating your position?

[ DEFENSE COUNSEL]: There's other reasons
that go along with that, but | think it’s
critical

THE COURT: And you know, the injury
stuff, [Ms. Prosecutor] — the rule is pretty
clear if it's being offered to show the source
of senmen or injury. That's clearly one of the
exceptions under [HRE Rule] 412. Now, you fol ks
want to show that there was this injury; right?
And you want to point the finger at the
def endant as being the cause of that injury.

And | think that it’s unfair if we don't allow
[ def ense counsel] to show that it m ght have
been sonebody else if it fits the factua
situation. You know, if you don’'t bring in that
injury evidence, then there's not a probl em
None of this can cone in. You understand what
I" m sayi ng?

So if — and unless your doctor can rule
out this laceration having been caused wi thin,
you know, fromthe last week in March till Apri
9t h, when she was examined — if your doctor can
rule it out, then maybe we can rule out the
def ense evidence. But if he can't — that is,
that the | aceration could have been caused
during the ROIC canp, then | think [defense
counsel] has a right to present the evidence no
matter how weak it is. | nean —-

| medi ately after the foregoing discussion, the trial

court sent Topasna and the attorneys to the notions court so that
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it could entertain an oral notion to reconsider its earlier

deni al of Topasna’'s HRE Rule 412 notion. The notions court
denied the oral notion for reconsideration. The trial court then
finished hearing the notions in |imne.

The next day, in the mddle of voir dire, Topasna
notified the trial court that he wanted to change his pleas to

guilty.
ITI. ISSUES PRESENTED.

On appeal, Topasna chall enges the foll ow ng findings of
fact (FsOF) and conclusions of law (CsOL) underlying the trial
court’s order denying his nmotion to withdraw his guilty pleas:

FOF 6: The manner and content of the
Def endant’ s responses to the Court’s
guestions and the overall character of his
conduct during the change of plea hearing
denonstrate that the Defendant was thinking
clearly at the tine.

FOF 7: There is no credible evidence that the
Def endant was confused or that his ability to
understand the nature of the charges or the
consequences of his guilty pleas was inpaired
to any degree when the pleas were entered.

FOF 9: At the conclusion of this Court’s
ext ensi ve questioning and the change of plea
hearing, this Court found that the Defendant
voluntarily entered his pleas with an
under st andi ng of the charges agai nst hi m and
t he consequences of his pleas. This Court
found a factual basis for his pleas.

FOF 10 There is no credible evidence that the

Def endant’s guilty pleas were not know ngly,
intelligently, and voluntarily entered.
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COL 5 Def endant Topasna has failed to prove that
he did not knowi ngly, intelligently, and
voluntarily enter his guilty pleas.

Topasna al so chal | enges on appeal, the followng FsOF and CsOL
underlying the trial court’s denial of his notion for
reconsideration of its denial of his notion to withdraw his
guilty pleas:

FOF/ COL 2 This Court again finds and concl udes
t hat al though the Defendant was hesitant, the
Court does not believe that the Defendant was
confused. There is no question that the
Def endant was not confused.

FOF/ COL 3 The fact that the Defendant changed his
m nd about pleading guilty soon after the
change of plea hearing is not a fair and just
reason for this Court to all ow the Defendant
to withdraw his guilty pleas.

However, Topasna s argunents on appeal do not track the
chal | enged FsOF and CsOL in any conprehensi ble way. |nstead,
Topasna nounts a diffuse attack on the single issue he presents
on appeal : “Wether the |ower court abused its discretion in

failing to grant Defense’s Motion to withdraw Guilty Pl eas?”

IITI. DISCUSSION.

A def endant does not enjoy an absolute right to

withdraw his or her guilty plea. State v. Merino, 81 Hawai ‘i

198, 223, 915 P.2d 672, 697 (1996). HRPP Rule 32(d) (1999)
provi des that:
[a] notion to withdraw a plea of guilty or of

nol o contendere may be nade only before
sentence is inmposed or inposition of sentence

- 14-



i s suspended; but to correct manifest
injustice the court after sentence shall set
asi de the judgnment of conviction and pernit
the defendant to withdraw his plea.

Accordi ngly, when the notion to withdraw guilty plea is nmade
after sentence is inposed, the “manifest injustice” standard
applies to the court’s consideration of the notion. On the other
hand, where, as here, the notion is nmade before the court passes
sent ence,

a nore |iberal approach is to be taken, and the
notion should be granted if the defendant has
presented a fair and just reason for his request
and the [prosecution] has not relied upon the
guilty plea to its substantial prejudice.

Merino, 81 Hawai‘i at 223, 915 P.2d at 697 (citations omtted;
brackets in the original).

Where the record pertaining to the notion to w thdraw
guilty plea is conplete, as it is in this case, “[t]he defendant
has the burden of establishing plausible and | egitimte grounds

for the withdrawal.” 1d. (citation and internal quotation marks

omtted; brackets in the original); Reponte v. State, 57 Haw.

354, 361, 556 P.2d 577, 582 (1976) (defendant nust carry this

burden by a preponderance of the evidence). . Carvalho v.

dim 55 Haw. 336, 342-43, 519 P.2d 892, 896-97 (1974) (where the
record is silent, it is presuned that the defendant did not
voluntarily and know ngly enter his or her guilty plea and the

burden is on the State to rebut that presunption).
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| f the defendant cannot carry the threshold burden of
showing a “fair and just reason” for wi thdrawi ng the plea, the
following issue of the State’s detrinmental reliance upon the plea
is of no consequence. Merino, 81 Hawai‘i at 223, 915 P.2d at 697.

The two fundanental bases for showing a “fair and just
reason” for withdrawing a guilty plea are (1) that the defendant
did not know ngly, intelligently and voluntarily waive the rights
rel i nqui shed upon pleading guilty, or (2) that changed
ci rcunstances or new information justify w thdrawal of the plea.
Id. at 223-24, 915 P.2d at 697-98.

Wiere the first fundamental basis is concerned, as it
isin this case, the defendant is entitled to withdraw the guilty
plea if

(1) the defendant has not entered the plea

knowi ngly, intelligently, and voluntarily; (2)

t here has been no undue delay in nmoving to

wi thdraw the plea; and (3) the prosecution has
not otherwi se nmet its burden of establishing that
it relied on the pleato its substanti al

prej udi ce.

Id. at 224, 915 P.2d at 698 (italics in the original). In this
case, Topasna noved with celerity to withdraw his guilty pleas.
And the State does not argue that it detrinmentally relied upon
Topasna’ s pleas. Hence, the only relevant inquiry on this appeal
I s whet her Topasna knowi ngly, intelligently and voluntarily

entered his pleas of guilty.
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CGenerally, we review the trial court’s denial of a
notion to withdraw guilty plea for abuse of discretion. 1d. at
211, 915 P.2d at 685 (“An abuse of discretion occurs if the trial
court has clearly exceeded the bounds of reason or has
di sregarded rules or principles of law or practice to the
substantial detrinment of a party litigant.” (Citations and
internal quotation marks omtted.)).

In this case, however, our evaluation of the court’s
exercise of its discretion hinges solely upon the constitutional
i nqui ry whet her Topasna knowi ng, intelligently and voluntarily
entered his pleas of guilty. This being so, the underlying and
determ ning node of reviewin this case is “de novo, i.e.,
according to the right/wong standard, based upon an exam nati on
of the entire record.” 1d. at 225, 915 P.2d at 699 (citation
omtted).

HRPP Rul e 11 (1999), specifically subsections (c) and
(d) thereof, “inplenent[s] the constitutional requirenent that a
trial judge ensure that a . . . plea be voluntarily and know ngly
entered.” Merino, 81 Hawai‘i at 217, 915 P.2d at 691 (citations
and internal quotation marks omtted). HRPP Rule 11 (1999)
reads, in pertinent part:

(c) Advice to Defendant. The court
shall not accept a plea of guilty or nolo
contendere without first addressing the
def endant personally in open court and
deternmining that he understands the
fol | owi ng:
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(1) the nature of the charge to which the
plea is offered; and

(2) the maxi mum penalty provided by | aw
and the maxi num sentence of extended term of
i nprisonment, which nmay be inposed for the
of fense to which the plea is offered; and

(3) that he has the right to plead not
guilty, or to persist in that plea if it has
al ready been nmade; and

(4) that if he pleads guilty or nolo
contendere there will not be a further tria
of any kind, so that by pleading guilty or
nol o contendere he waives the right to a
trial; and

(5) that if he is not a citizen of the
United States, a conviction of the offense
for which he has been charged may have the
consequences of deportation, exclusion from
admi ssion to the United States, or denial of
naturalization pursuant to the |l aws of the
United States.

(d) Insuring That the Plea Is Voluntary.
The court shall not accept a plea of guilty
or nolo contendere without first addressing
t he defendant personally in open court and
determning that the plea is voluntary and
not the result of force or threats or of
prom ses apart froma plea agreenent. The
court shall also inquire as to whether the
defendant’s willingness to plead guilty or
nol o contendere results fromany plea
agr eenent .

(e) Plea Agreement.

(1) In General. The prosecutor
and counsel for the defendant, or the defendant
when acting pro se, may enter into plea
agreenents that, upon the entering of a plea
of guilty or nolo contendere to a charged
of fense or to an included or rel ated of fense,
the prosecutor will take certain actions or
adopt certain positions, including the
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di smi ssal of other charges and the
recommendi ng or not opposing of specific
sent ences or dispositions on the charge to
which a plea was entered. The court nmay
participate in discussions |eading to such
pl ea agreements and nmay agree to be bound
t her eby.

(2) Notice of Plea Agreement. Any plea
agreenent shall be disclosed by the parties
to the court at the tine the defendant
tenders his plea. Failure by the prosecutor
to comply with such agreenent shall be
grounds for withdrawal of the plea.

(3) warning to Defendant. Upon
di scl osure of any plea agreenent, the court
shall not accept the tendered plea unless the
defendant is inforned that the court is not
bound by such agreenent, unless the court
agreed ot herwi se.

(f) Determining Accuracy of Plea.
Not wi t hst andi ng t he acceptance of a plea of
guilty, the court shal not enter a judgnent
upon such plea wi thout naki ng such inquiry as
shall satisfy it that there is a factua
basis for the plea.

The Hawai ‘i Suprenme Court has parsed HRPP Rule 11:

In particular, HRPP 11(c), by its terns, is
designed to insure that a defendant’s guilty
or nolo contendere plea is entered with

know edge and understanding of its
consequences, while HRPP 11(d), by its ternmns,
is simlarly designed to ensure that a
defendant’s guilty or nolo contendere pleais
entered voluntarily. HRPP 11(e) also relates
on its face to guilty and nol o contendere

pl eas and prescribes the steps to be foll oned
in disclosing to the court and nmenoriali zing
for the record the terns of plea agreenents
bet ween a def endant and the prosecution, as
well as insuring, as appropriate, that the
def endant understands that the court is not
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bound by the agreenent. Pursuant to HRPP
11(f), . . . the court is prohibited from
entering judgment upon a guilty plea if it is
not subjectively satisfied that there is a
factual basis for the plea. The court nust
satisfy itself that the conduct which the
defendant admits constitutes the offense
charged in the indictnent[, conplaint,] or

i nformati on or an offense included thereinto
whi ch the defendant has pl eaded guilty.

While the factual basis may come from various
sources, it nmust appear on the record.

Merino, 81 Hawai‘i at 217, 915 P.2d at 691 (citation omtted,;
italics and brackets in the original).

Exam ned wi thout reference to Topasna’'s argunents on
appeal, the colloquy conducted by the court, on its face,
satisfied the mandates of HRPP Rule 11 (a copy of the transcript

of the change-of-plea colloquy is attached to this opinion as

Appendi x A)|.

In accordance with HRPP Rule 11(c), the court addressed
Topasna personally in open court. At the outset, the court
establ i shed that Topasna was of m ddl e age, had about
ni ne- and- a- hal f years of formal education, was literate in
English, was not under the influence of drugs or al cohol, was not
being treated for any nental illness or enotional disability and
was of clear mnd.

Pursuant to HRPP Rule 11(c)(1), the court asked Topasna
whet her his attorney had explained the charges to him Topasna
replied, “Yeah, kind of.” The court then detailed the nature of

each charge to which Topasna offered his guilty plea and
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confirmed as to each charge that Topasna understood the charge.
After explaining the individual charges to Topasna, the court
sought further confirmation that he understood them *“And you’ ve
said that you understand the charges?” Topasna replied, “Now”
The court then asked himif he had any questions regarding the
charges, and he responded, “Not right now, | guess.”

I n accordance with HRPP Rule 11(c)(2), the court
expl ained to Topasna the maxi mum penalty provided by | aw for each
charge in the indictnent, as well as the maxi num aggregate
penalty for all charges in the indictment. The court also set
out the maxi num penalties for the offenses to which Topasna was
to offer his pleas under the plea agreenent, and the maxi mum
aggregate penalty provided for under the agreenent. After each
expl anation, Topasna expressed his understandi ng.

The court al so confirned, pursuant to HRPP Rul e
11(c)(3), that Topasna understood he had the right to pl ead not
guilty and to persist in that plea. In this connection, the
court stressed that Topasna could denmand a trial regardl ess of
the strength of the evidence against himand that he would not be
penal i zed for asserting his right to trial. The court expl ai ned
that by offering his guilty pleas, Topasna would waive his right
to trial such that no further trial would ensue. HRPP Rule
11(c)(4). Topasna indicated that he understood. As required by

HRPP Rul e 11(c)(5), the court advised Topasna of the consequences
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for aliens in the United States attendant upon conviction, and he
sai d that he understood.

The court reiterated to the parties the terns of the
pl ea agreenent, HRPP Rule 11(e)(2), confirmed with Topasna that
his guilty pleas arose out of the agreenent, HRPP Rule 11(d), and
that they were not the result of force or any other kind of
pressure or any kind of prom se other than the agreenent, id.,
and agreed to be bound by the agreenent. HRPP Rule 11(e)(3).

As to the last of the HRPP Rule 11 requirenents, under
subsection (f), the court found that there was a factual basis
for Topasna' s guilty pleas.

This finding was based in part upon a guilty plea form
signed by Topasna. The formcontained the statenent, “I plead
guilty because, after discussing all the evidence and receiving
advice on the law fromny lawer, | believe that | amguilty.”
The form further conceded, “There is evidence and factual basis
in the police reports [which are not in the record] to sustain a
conviction in these cases.” The formwas al so signed by
Topasna’'s attorney, certifying that he had expl ained the docunent
to Topasna and believed that Topasna understood the docunent when
he signed it.

The attorney al so represented to the court that
“obviously, if we ook at the grand jury transcript [which is not
in the record], which M. Topasna’s had a chance to review, as

wel |l as the police report, which he’s had a chance to revi ew on
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nmore than one occasion, there’'s certainly factual basis in those
docunents that would support the conviction.”

Following this representation, the prosecutor provided
the court a detailed offer of proof of what the State’s w tnesses
woul d testify to at trial, anbunting to a prima facie case on

each of the offenses. Cf. State v. Teves, 4 Haw. App. 566, 570,

670 P.2d 834, 837 (1983) (stating that “[w hile the factual basis
may cone from various sources, it nust appear on the record[,]”
and in reviewing the factual basis for the defendant’s guilty
plea, resorting to factual adm ssions of the defendant in his
guilty plea formand in a colloquy with the trial court; but not
considering his attorney’s reference to a summary of the offense
in the pre-sentence report, because the report was not in the
record); Reponte, 57 Haw. at 358-59, 556 P.2d at 581 (factual
basi s based only upon prosecutor’s offer of proof found

sufficient); State v. Gones, 79 Hawai‘i 32, 33, 897 P.2d 959, 960

(1995) (noting, wthout disapproval, that the sources of the
factual basis offered in connection with the defendant’s nolo
contendere plea were the prosecutor’s sumary of the particulars
of the offense, defense counsel’s oral stipulation to the
prosecutor’s summary (but not that it was “absolutely accurate”)
and the defendant’s statenent in his no contest plea formthat
“there is a factual basis for the charge”); Merino, 81 Hawai‘i at

219, 915 P.2d at 693 (in dictum expressing the suprene court’s
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belief that the prosecutor’s detailed offer of proof alone would
have satisfied HRPP Rule 11(f) if a guilty plea -- and not a nolo
contendere plea, which does not require a factual basis -- had
been at issue).

Entirely apart fromthe nandates of HRPP Rule 11, the
supreme court has held that “[a] plea of guilty initself is a
conviction and a sinultaneous wai ver of several inportant
constitutional guarantees — the privil ege agai nst
self-incrimnation, a trial by jury, and the confrontation of

one’s accusers.” Wng v. Among, 52 Haw. 420, 425, 477 P.2d 630,

634 (1970).

In this connection, we observe the court advised
Topasna that in pleading guilty, he would be giving up his right
to remain silent. The court also explained the jury trial right
to Topasna and informed himthat he woul d be waiving that right
as well. The court told him in addition, that he was waiving
his right to cross-exam ne the witnesses brought to testify
against him |In each instance, Topasna affirnmed his
under st andi ng of the specific waiver he proposed to undertake in
pl eading guilty.

The court also informed Topasna that he was wai vi ng
several other extrenely inportant rights by pleading guilty,
confirm ng his understanding of his waiver in each of the

following instances: the right to a unani nous verdict, the right
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to proof of guilt beyond a reasonable doubt, the right to present
wi tness and to conpel their attendance, the right to testify, and
the right to an appeal .

Furthernore, the court went over with Topasna a few
ot her inportant considerations not expressly inplicated by HRPP
Rule 11. For exanple, the court confirmed that Topasna had
di scussed with his attorney and understood the possibl e defenses
in his case. The court also warned Topasna that the convictions
to follow his guilty pleas would trigger the requirenents and
consequences of the sex offense registration and notification
| aw, HRS chapt er 846E

As nentioned, Topasna signed a guilty plea form |In
fact, he signed the formtw ce, once before the change-of-plea
proceedi ngs and once in open court. The first signature
confirmed the preprinted statenent that he had gone over the form
with his attorney. The second signature simlarly confirned that
the court had personally questioned himin open court to ensure
that he understood the formbefore he signed it and that he knew
what he was doing in pleading guilty. Topasna orally confirned
t hese representations at the beginning of his colloquy with the
court. The bal ance of the formcovered all of the advisenents
and consi derations di scussed above required for a know ng and
vol untary wai ver.

In the course of the colloquy, the court repeatedly

assured Topasna that if he did not want to plead guilty, he could
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continue with the trial. The court also repeatedly enphasized
that the decision -- trial or change of pleas -- was for himto
make. And to pronote his consideration of that decision, the
court afforded Topasna a recess (which | asted about twenty
m nutes) to confer privately with his attorney.

Just before the court took Topasna’'s qguilty pleas, it
i ssued a final warning:

Well, M. Topasna, you understand that once
you enter your pleas in this case, you re not
going to be allowed to take them back and go to
trial? If you make up your mind now, that's it.
You decide to take the plea agreenent and you
enter your guilty pleas today, it's going to be
very, very difficult for you to w thdraw your
pleas. Al right?

In conclusion, and again without reference to Topasna’'s
points on appeal, it appears fromthe transcript of the
change-of -pl ea hearing that the court fulfilled all applicable
requi renents in conducting the hearing and the colloquy. The
transcript also indicates that, as a result, Topasna entered his
guilty pleas knowingly, intelligently and voluntarily.

W now turn to Topasna' s argunents on appeal, which
attenpt to cast doubt upon the foregoing conclusions. They are
presented in a ranbling, stream of-consciousness format, and we
attenpt an organi zed di scussi on of them here.

Topasna’'s first category of conplaints concerns the
form and manner of the court’s questioning during the

change- of - pl ea col | oquy.
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He conplains that the court utilized conpound questions
inits colloquy with him In this connection, he cites several
pages in the transcript, but does not specify the offending
guestions nor explain or argue why their formresulted i n unaware
or involuntary guilty pleas. Wthout discernible argunment, we
cannot and, under the |law, need not address this conplaint.

Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(b)(7) (1999)
(“the appellant shall file an opening brief, containing .

[t] he argunent, exhibiting clearly the points of fact and of |aw
bei ng presented, citing the authorities relied upon”); CSEA v.
Doe, 88 Hawai i 159, 174 n.20, 963 P.2d 1135, 1150 n. 20 (App.
1998) (“Appellant, however, fails to present discernible argunment
with respect to these allegations and this court, therefore, need

not address those matters.” (Citations omtted.)); Bank of Hawai ‘i

v. Shaw, 83 Hawai‘i 50, 52, 924 P.2d 544, 546 (App. 1996)
(“[ Appel I ant’ s] appeal asserts numerous grounds but fails to
provi de di scerni bl e argunment or discussion on many of the points.
W will disregard a point of error if the appellant fails to
present discernible argument on the alleged error.” (G tation
omtted.)).

W do not, in any event, see in the record any
guestions posed by the court in the disjunctive, which may have
i ntroduced an el enent of anbiguity or m sunderstanding. Nor do

we discern any questions of inordinate |ength or conplexity. And
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we do not detect in Topasna s responses any problens in
under st andi ng the questions thensel ves.

Cting the same pages in the record, Topasna al so
conplains that the court “did not give [hin] proper inquiry
before the court noved on in its HRPP Rule 11 coll oquy.”
However, he argues only one instance, based upon the follow ng
excerpt fromthe transcript:

A [Topasna]. This the first tine | seen

t hese charges and the dates and the years that
this happened. 1’ve never seen this before.

Q[Court]. Okay. Do you have any questions
about the counts, though?

A [Topasna] . Well —-

Q[Court]. 1'Il tell you what, M.

Topasna, you know, it’s up to you what you do in
this case. M understanding is that the Sate
has offered a plea agreenment and you at | east
tentatively agreed to accept that plea agreenent
or vice versa. You offered to plead and they
agreed to your offer. Whatever way it happened.
But there's still a jury outside, and you can

al ways go to trial

You know, | need to know what you really
want to do here today. And the first stepis
findi ng out whether you understand the charges.
And you’ ve said that you understand the charges?

A [Topasna]. Now.

Q[Court]. But do you have any questions
about that? W need to know that you understand
what you’'re being charged wth.

A [Topasna]. Now |’ve seen what — that’s
the first time |I’ve seen this.

Q[Court]. Ckay.

A [ Topasna]. But —-
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Q[Court]. Do you have any questions about
t he charges?

A [Topasna]. Not right now, | guess.

On the basis of the foregoing passage, Topasna charges
that the court was “nore preoccupied with the fact that the jury
is waiting outside than assuring itself that M. Topasna
conpl etely understands the charges agai nst himand the
consequences of his pleas in relation to these specific charges.”

He al so notes that the court cut himoff at two points
in the foregoing passage, and argues that the court thus conveyed
“that his questions are not worthy of being answered if they do
not fall within the court’s agenda.” This had, he avers, a
“chilling effect” on any requests for clarification he m ght have
needed. He was, he concludes, “effectively prevented [fron]
wor ki ng t hrough the confusion.”

Topasna’' s specul ations regarding the court’s
“preoccupation” with a waiting jury are belied by the
pai nstaki ngly careful and patient coll oquy conducted by the
court, spanning sone twenty-four pages of transcript and covering
j ust about every conceivable right waived or affected by
Topasna’s guilty pleas. Cognizant noreover of Topasna's
hesitancy in offering his guilty pleas, the court afforded hima
twenty-mnute recess to confer privately with his attorney before

continuing the colloquy and ultimately accepting his guilty
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pl eas. These considerations also mlitate against any
inmplication that the court had a dark “agenda.”

Equal 'y i nprobable is the suggestion that the court
di scouraged questions from Topasna by interrupting himat various
points. The colloquy as a whole shows that Topasna was a nost
assertive and unabashed interlocutor throughout. 1In this
particul ar instance, the court interrupted himsinply because he
was getting off the pertinent point, which was whet her he
under stood the charges agai nst him not whether he had seen the
i ndi ct ment .

| medi ately before the quoted passage, the court had
gone over each charge, detailing its material elenments and
confirm ng that Topasna understood it. The court was attenpting
to summari ze his gl obal understanding of the charges against him
when the passage at issue occurred:

Q[Court]. Al right. Do you have any
guestions about any of the counts?

A [Topasna]. First time | seen the dates of
any of this — you know.

Q[Court]. Excuse ne?

A [Topasna]. This the first tine | seen
t hese charges and the dates and the years that
this happened. |[|’ve never seen this before.

Q[Court]. Okay. Do you have any questions
about the counts, though?

A [Topasna] . Well -—-

Q[Court]. I'Il tell you what, M.
Topasna, .
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If the court appeared a tad perenptory in this
exchange, it is probably due to the fact that Topasna was being
di si ngenuous in claimng confusion about the charges,

specifically about the dates of the offenses. He had, after all,

previously filed an unsuccessful notion for a bill of particulars
requesting that the dates of the offenses -- stated by range in
the indictnent and in the court’s colloquy -- be pinpointed, and

had attended the hearing on the notion. He also admtted that he
had seen the videotape of the grand jury proceedings in his case.

I n anot her argunent, the title of which states the
requi renent that a court nust informthe accused of the penalties
he or she faces in pleading guilty, Topasna instead appears to
continue his scattered conplaints about the form and manner of
guestioning by the court during the colloquy. But here again, we
find nothing problematic about the formor manner of questioning.
Two or three readi ngs of the argunment reveal, however, what
appears to be its central preoccupation -- that the court was not
responsive to Topasna’'s di ssatisfaction with the strength of his
def ense and his angst about the choices he faced.

True, the court refused to be sidetracked by Topasna’s
| aments about the |ack of evidence on his side and the
unpal at abl e consequences of both his alternatives, preferring
instead to continue its proper inquiry into the know ng,
intelligent and voluntary nature of Topasna s guilty pleas, but

we nowhere find a requirenent that the court nust advise a
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pl eadi ng def endant on the strength of his defenses or the w sest
course of action. The transcript speaks for itself, so we quote
t he of fendi ng passages cited by Topasna wi thout interlineated
comment, just as he presents themto us w thout discernible

argunment, HRAP Rule 28(b)(7); CSEA v. Doe and Bank of Hawai‘i v.

Shaw, supra:

Q[Court]. In other words, you can go to
trial even if you're guilty and the Court won’'t
puni sh you any —- any worse or harsher just
because you went to trial. Do you understand?

A [Topasna]. What if you're not guilty?

Q[Court]. Well, if youre not guilty, you
should go to trial

A [Topasna]. Yeah, but if you re found
guilty, you still have to face a bigger ball
game. That’'s what |I'mafraid of.

Q[Court]. Al right. Do you understand
that if you plead guilty, you' re giving up your
right to a trial, so we’'re not going to have a
trial — we’'re going to stop the trial right now?

Q[Court]. Al right. Wat’'s going to
happen, M. Topasna, is if you plead guilty, I'm
just going to find you guilty and sentence you in
accordance with the plea agreenent and you
won't have a trial. Do you understand that?

A [ Topasna]. Yes.
Q[Court]. And is that what you want to do?

A [Topasna]. To be honest with you, no.

But I’"mafraid of the other — going through the
trial and then finding nyself in a bigger pot of
st ew.

Q[Court]. Well, | understand. But this

has to be your decision, okay? |f you want to
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go that way, then fine. W' |l proceed that way.
But | need to know that you really want to do it
that way. And if you do, fine. |If not, it’'s

al so fine.

Let ne ask you this: |s anybody forcing
you or pressuring you in any way to plead guilty
in this case?

A [Topasna]. | don’t have nobody, Your
Honor. But | don’t have enough good people to
—- | nmean, before the — the accusation was —-
not enough evidence to — for nme to fight with.
It’'s like —

Q[Court]. Well, if you go to trial, M.
Topasna, all the rulings haven’'t been made yet.
But the rulings that you're aware of — if you

go to trial, you can appeal those rulings. You

understand? You can take it to a higher court.

And if the court down here nmade a m stake, then

you might be entitled to a newtrial. Right?

That’'s what appeals are for. |f you plead

guilty, you give up your right to appeal. So

you’' re not going to have an opportunity to

appeal any ruling at this |evel

A [Topasna]. Well, what was the |ast —-
Q[Court]. Okay. | was asking you if

anybody was forcing you to plead guilty in this

case.

The | ast quot ed exchange, regardi ng appeal of pretrial
rulings, brings up a related argunent Topasna makes. He contends
that the court indicated, just before trial, its inclination to
admt the HRE Rule 412 evidence previously held inadm ssi bl e by
the notions court, but during the change-of-plea colloquy did not
respond to his query regarding its admssibility. As a result,
Topasna was not sure of the admissibility of the key evidence

undergirding his defense and hence coul d not make know ng and
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intelligent guilty pleas. In support of this argunent, Topasna
cites the foll owi ng exchange fromthe coll oquy:
Q[Court]. Al right. Have you and
[ def ense counsel] discussed possi bl e defenses
that could be raised to these charges?
A [Topasna]. That was just — you know,
that was with [the notions judge]. But it’'s not
admi ssible; right?

Q[Court]. Well, did you discuss the
defenses with [defense counsel]?

A [ Topasna] . Yes.

Q[Court]. Okay. So you understand the
defenses in your case — the possible defenses?

A [ Topasna] . Yes.
The court had an obligation to ensure that Topasna was
“informed of the defenses which were available to him”
Carval ho, 55 Haw. at 344-45, 519 P.2d at 898. It appears the

court fulfilled that obligation. See Merino, 81 Hawai‘i at 205,

915 P.2d at 679 (change-of-plea colloquy with pro se defendant,
hel d sufficient, contained only this exchange regardi ng possible
defenses: “Q Wuld you like to consult with | egal counsel to
di scuss any possi bl e defenses you nay have to this charge? A

No, sir.”); Reponte, 57 Haw. at 364, 556 P.2d at 584 (the court
accepting defendant’s guilty plea apparently nmade no inquiry into
hi s defenses, but the suprene court held that the defense he
presented at coram nobis proceedings to set aside his conviction
did not nerit such relief or further examnation into his

defense); cf. Merino, 81 Hawai‘i at 222, 915 P.2d at 696 (the
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trial court is not necessarily “obligated to adm nister a
crimnal procedure course to a defendant on the substantive
intricacies of all conceivable defenses to a charge and al
conceivable ‘circunstances in mtigation thereof for the purpose
of ensuring that a knowing and intelligent waiver of counsel has
preceded a change of plea”).

The record reveals that Topasna initially intended to
rely on one defense -- that the perpetrator was not him but a
peer of the conplaining witness. The HRE Rule 412 evi dence
enbodi ed that defense. Far from being confused about the
adm ssibility of the evidence, Topasha was at the tinme of the
change-of - pl ea colloquy well aware that the HRE Rul e 412 evi dence
had tw ce been rul ed i nadm ssi bl e and woul d not be adm ssi bl e at
his trial.

Pretrial, Topasna noved for adm ssion of the HRE Rule
412 evidence. The notions court denied the notion. The day
before trial, Topasna raised the issue again, this tine with the
trial court. Though the trial court did indeed engage in sonme
specul ation that the evidence m ght be adm ssible, any confusion
as to its admssibility was laid to rest imediately thereafter
when the trial court sent Topasna and both attorneys to the
nmotions court for a hearing. The notions court denied Topasna's
oral notion to reconsider its previous denial.

Hence, it is clear that Topasna was not confused about

the nature or the status of his defense. It is in any event
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doubtful that the court should have issued, in essence, an
advi sory opinion regarding the adm ssibility of the HRE Rul e 412
evi dence during the change-of-plea colloquy, as Topasna contends.

We do agree with one contention Topasna nmakes, one that
perneates all of his argunents on appeal. That is, that he was
reluctant and hesitant to change his pleas to guilty. At the
risk of oversinplifying, we discern that this is the true
gravanen of all of Topasna s sprawling argunents on appeal --
that he was extrenely reluctant and hesitant to change his pleas
and thus, his guilty pleas were not voluntary.

We agree that throughout the change-of-plea coll oquy,
Topasna exhi bited an angst, even an agony, regarding the
alternatives of pleading to an agreed-upon, ten-year prison term
versus risking trial and a mandatory twenty-year prison term upon
a jury verdict of guilty. He also exhibited throughout an
anbi val ence about the strength of his defense and the w sdom of
going to trial. 1In addition to the passages quoted above,
several others show the profound conflict Topasha was
experi enci ng:

Q[Court]. Do you want to go ahead with the
pl ea agreenent ?

A [ Topasna]. Yes and no.

Q[Court]. Well, you only get one choice
on that one. |I'msorry, M. Topasna. You need
to choose one of ‘em Do you know what you want
to do, M. Topasna?
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A [Topasna]. I'mtrying to find an easy
way out of this, Your Honor. Just none of it is
easy.

Q[Court]. There is no easy way out of

this one, M. Topasnha. Well, your two choices
right now are to take a plea agreenment or go to
trial. What do you want to do, M. Topasna?

A [Court]. | guess I'll take the deal

Q[Court]. Al right. Now, have you
di scussed your plea fully with [defense
counsel ] ?

A [Topasna]. Yes. But it's still the
same. It’s not enough. It's still the same.

Q[Court]. Are you satisfied with [defense
counsel ' s] advice?

A [Topasna]. Yes, Your Honor. |’ mnewto
this. So yes.

Q[Court]. W're not at a position where
we have nuch — we’'re either going to continue
with the jury selection or we're going to take
your plea. That's it. So you have [defense
counsel] saying that you're hesitant. What does
that mean? Do you want — do you want to
continue with the jury selection in this case or
do you want to take the plea agreenent?

A [Topasna]. Your Honor, yes. He's right.

I"mhesitant. But like | said, I'"'mafraid for
even if — even if I'mfound guilty or whatever
still — to appeal on that, try to go back to
trial again and still spend some tinme in jail.

It’'s like, you know.

Q[Court]. Well, | cannot tell you what to
do, M. Topasna.

A [Topasna]. Yes.

o Q[Court]. Do you understand your options
ere?

A [ Topasna]. Yes.
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Q[Court]. 1’'ve gone over those so that
you do understand them |Is that correct? And
you don’t have any other questions?

A [Topasna]. No, | don't.

Q[Court]. So the only thing that we need
to resolve is whether you want to go ahead with
the plea agreenent. |Is that a yes or a no?

A [Topasna]. Yes, Your Honor.

Yet while we agree that Topasna was extrenely hesitant
and reluctant to change his pleas, we cannot say that this
rendered his guilty pleas any |less knowing, intelligent and
vol untary.

We previously discussed the painstakingly thorough
col l oquy conducted by the court, and thereupon concl uded that
Topasna’s pleas were entered knowngly and intelligently. W
further conclude that a voluntary choi ce between two extrenely
unpal atable alternatives is still voluntary. That a voluntary
decision is still voluntary, no matter how agoni zed. And that
angst, w thout nore, does not equal involuntariness. Here,
Topasna has anply denonstrated the angst, but not the
i nvol untariness of his decision to change his pleas. .
Reponte, 57 Haw. at 362, 556 P.2d at 583 (“The standard for
determ ning the constitutional validity of guilty pleas ‘was and
remai ns whet her the plea represents a voluntary and intelligent

choi ce anong the alternate courses of action open to the

defendant.’” (Citing North Carolina v. Alford, 400 U S. 25, 31

(1970))).
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A review of the colloquy as a whole reveals that the
true basis for Topasna s decision to plead guilty was a basic
human enotion, fear. Fear of the mandatory twenty-year prison
termhe risked if he went to trial. Wile a decision actuated by
such a negative enotion is an unfortunate circunstance,
nonet hel ess the profound and fundanmental nature of the notivation
buttresses our conclusion that the decision was voluntary.

Nor can it be said that the State or the court created
a situation fraught with urgency, such that it sonehow coerced
Topasna to change his pleas against his will. Topasna states, in
one passing instance, that “the [court’s] rem nder that a jury is
wai ting outside effectively pressure[d] M. Topasna to hurry.”
Wil e there was sonme exigency inherent in the situation, with the
jury waiting to continue jury selection and a pl ea agreenent
waiting to end it all, that crucible was of no one’s nmaki ng but
Topasna’ s.

The trial was set in the ordinary course after some ten
nmont hs of vigorous litigation. It was not suddenly sprung upon
Topasna. And it was Topasna who broached the possibility of a
pl ea agreenment in the mddle of jury selection. Mreover, we
cannot expect the court to have continued the jury trial
proceedi ngs to all ow Topasna nore tine to agoni ze over his
decision. This would be tantanount to giving crimnal defendants

trial continuances carte blanche.
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The court did all that it could to ensure know ng,
intelligent and voluntary guilty pleas, and then went ahead and
did nore. As previously nentioned, the court, cognizant of
Topasna’' s anbi val ence, afforded hima twenty-m nute recess from
the colloquy to confer with his attorney regardi ng his pleas.
Still, Topasnha seeks error even in this.

Anot her argument he makes is that the court erred in
not begi nning the colloquy anew after the recess. He cites as
i nadequate the court’s inquiry as it continued the colloquy after
t he recess:

Q[Court]. Al right. Do you have any
guestions about anything having to do with this
case — the charge, the defenses, your rights,

t he consequences of your plea, the nmaxi num
penal ti es, the naxi mum penalties under the plea
agreenent? Anything at all? Do you have any
guestions?

[ DEFENSE COUNSEL]: He asked about an

appeal. But 1’ve informed himand you’ ve
i nformed himthat by pleading guilty, he’s giving
t hat up.

Q[Court]. If you plead guilty, you are
giving up your right to appeal any issue except
if | give you an illegal sentence. Al right?
Do you understand that?
A [ Topasna]. Yes.
Topasna argues that “[g]iven the fact that the court had taken a
break and given the fact that up until that point there was no
cl ear evidence that M. Topasna was not confused about his
rights, the lower court was required to go over M. Topasna’'s

rights in full to guarantee that he was entering a know ng,
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intelligent and voluntary waiver of his rights. Based on the
record before it, the court erred in failing to do this.”

Topasna cites no authority for the requirenent he
urges. In light of the fact that the recess was offered to all ow
himthe opportunity to discuss his situation with his attorney,
the requirement makes little sense. The discussion |ikely
shar pened hi s understanding of his rights and their waiver
inmplicit in his change of pleas. W wll not specul ate or assune
that counsel dulled that understanding. For the court to
reiterate what it had gone over with himinmediately before the
recess would have added little to the protections already
afforded. We reject this argument as well.

In scattershot fashion, Topasnha broaches (but does not
formal |y argue) several other issues. O note are the follow ng.

Topasna resurrects the argunments from his unsuccessf ul
notion to withdraw his guilty pleas. He argued there and argues
here again that he | acked the capacity to know ngly,
intelligently and voluntarily enter his guilty pleas because he
was tired and his mnd was not clear during the change-of-plea
colloquy. At the hearing on the notion, he testified that for
the two weeks prior to the colloquy, he was deprived of sleep and
a clear head by his noisy fellow inmates, their incessant snoking
and the funmes froma freshly-painted holding unit.

On cross-exam nation, however, Topasna admtted that he

had enjoyed the cl ear atnosphere of the courthouse cellblock the
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whol e day of the afternoon colloquy. He also acknow edged t hat
he did not conplain about his afflictions during the colloquy.
In fact, at the commencenent of the colloquy he had assured the
j udge that he was not under the influence of alcohol or drugs nor
under treatnment for any nmental illness or enotional disability,
and that his mnd was clear. And our review of the transcript
reveals a nost alert and responsive — indeed, assertive —
interlocutor.

In any case, the court found, on Topasna' s notion to
wi thdraw his guilty pleas, that Topasna “was thinking clearly at
the tine.” The court saw “no credible evidence that [Topasna]
was confused or that his ability to understand . . . was inpaired
to any degree when the pleas were entered.”

G ven the record before us, we see no reason to disturb

the court’s findings in this respect. State v. Jim 58 Haw. 574,

579, 574 P.2d 521, 524 (1978) (“The court [on a notion to

wi thdraw guilty plea] had before it only the representations of
the defendant, and it was within its province to inquire into the
truth and validity of the defendant’s clains and representations.
The trial court was entitled to consider the defendant’s asserted
reasons and the factual basis therefor against a background
consisting of the earlier proceedings.” (Ctations omtted.));

cf. Merino, 81 Hawai‘i at 225-26, 915 P.2d at 699-700 (pro se

defendant’ s “capacity to exercise sound judgnent” was not
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i npai red during change-of-plea colloquy, even though he had a
serious heart condition, mght have been experiencing insulin
shock and had available to himat the tine the nedications Lasix,
K-1or, Endurol, Halcion and Xanax, all of which carried potenti al
side effects).

To the extent the findings were the court’s judgnent as

to the credibility of Topasna' s testinony about his state of

m nd, we cannot disturb them State v. Balberdi, 90 Hawai ‘i 16,

21, 975 P.2d 773, 778 (App. 1999) (“It is for the trial judge as
fact-finder to assess the credibility of witnesses and to resolve
all questions of fact; the judge may accept or reject any
witness’'s testinony in whole or in part. Further, an appellate
court will not pass upon the trial judge' s decisions with respect
to the credibility of witnesses and the weight of the evidence,
because this is the province of the trial judge." (Brackets,
citations and internal quotation marks omtted)).

Topasna al so conpl ai ns that he had not seen the
i ndictment until the change-of-plea proceeding and was therefore
not prepared because he was not aware of the “whole charge.” Be
that as it may, the whol e point of our previous discussionis
that his colloquy with the court nmade hi m adequately aware of the
“whol e charge” such that his guilty pleas were knowi ng and
intelligent.

Topasha asserts that his questions about the dates of

the offenses during the colloquy “intinmated that he was not
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guilty of the offenses[.]” He also calls our attention to his
protestations of innocence at the hearing on his notion to
wi thdraw his guilty pleas. Intimations aside, we do not discern
in the transcript of the colloquy any clear assertions of
i nnocence. Even if there were, they would not ipso facto render
Topasna’s guilty pleas ignorant, unaware or involuntary.

The Hawai ‘i Suprene Court has held that where a
def endant does not expressly admt guilt at his change of plea
and afterwards professes his innocence in a bid to withdraw the
pl ea, a nore thorough and intensive colloquy is required of the
trial court:

Wil e the Suprenme Court has held that a
guilty plea may be accepted by the trial
court, and sentence nay be pronounced thereon
even where the defendant is unable or
unwilling to adnit to the conmi ssion of the
act charged, North Carolina v. Alford, 400
US 25 91 S.Ct. 160, 27 L.Ed.2d 162 (1970),
we think that where a tendered plea of guilty
i s acconpani ed by a contenporaneous deni al of
the acts constituting the crine charged, a
searching inquiry addressed to the defendant
personally, to ensure the defendant’s
conpl ete understanding of the finality of his
guilty plea if accepted, should be conducted
by the trial court before accepting the plea.
Only then, and only after satisfying itself
that there is a strong factual basis for the
pl ea, ought the trial court to accept the
pl ea. Cf. North Carolina v. Alford, supra.

State v. Smith, 61 Haw. 522, 524-25, 606 P.2d 86, 88-89 (1980).

As we have denonstrated, the court’s painstakingly thorough and
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conprehensive colloquy in this case fit the Smth requirenents in

every respect.

Topasna al so confides that he “felt defeated due to

[the notions court’s] ruling on the [HRE] rule 412 notion.” As

W th Topasna' s hesitance and rel uctance, and even in conbination

with the two, the short answer is that despair need not and does

not in this instance equal invol untariness.

Topasna al so avers that “[t]he record does not

affirmati vely show that [he] understood his appellate rights with

respect to the HRE Rule 412 ruling[.]” This avernent is sinply

incorrect. During the colloquy, his appeal
to him generally and with reference to pret
you' re aware of”:

Q[Court]. Well, | understand.

ri ghts were expl ai ned

rial rulings “that

But this

has to be your decision, okay? |If you want to
go that way, then fine. W’Il|l proceed that way.
But | need to know that you really want to do it
that way. And if you do, fine. |If not, it's

al so fine.

Let me ask you this: |s anybody forcing
you or pressuring youin any way to plead guilty

in this case?

A [Topasna]. | don’'t have nobody, Your
Honor, But | don’t have good enough people to —-
| mean, before the — the accusation was — not
enough evidence to — for nme to fight with
It’s like —-

Q[Court]. Well, if you go to trial, M.
Topasna, all the rulings haven't been nade yet.
But the rulings that you' re aware of — if you

go to trial, you can appeal those ru

ings. You

understand? You can take it to a higher court.
And if the court down here made a ni stake, then

you mght be entitled to a new trial
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That’ s what appeals are for. |If you plead
guilty, you give up your right to appeal. So
you' re not going to have an opportunity to
appeal any ruling at this |evel

A [Topasna]. Well, what was the last --—

Q[Court]. OCkay. | was asking you if
anybody was forcing you to plead guilty in this
case.

A [ Topasna]. No.

Q[Court]. And is that what you want to
do?

A [Topasna]. Yeah.
Q[Court]. |Is that a yes?
A [ Topasna]. Yes.

Q[Court]. And you realize that if you
pl ead guilty, you' re giving up your right to
appeal ?

A [Topasna]. Yes, Your Honor.

After the court allowed Topasna the recess to confer with his
attorney, the follow ng transpired:

Q[Court]. Al right. Do you have any
questions about anything having to do with this
case — the charge, the defenses, your rights,

t he consequences of your plea, the nmaxi num
penal ti es, the naxi num penalties under the plea
agreenent? Anything at all? Do you have any
questions?

[ DEFENSE COUNSEL]: He asked about an
appeal. But 1’'ve informed himand you’ ve
informed him that by pleading guilty, he's
gi ving that up.

Q[Court]. If you plead guilty, you are
gi ving up your right to appeal any issue except
if I give you an illegal sentence. Al right?
Do you understand that?

A [Topasna]. Yes.
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Clearly, Topasna | abored under no m sconception regarding his
appeal rights in general. As the denial of his HRE Rule 412
notion was a salient concern of his during the colloquy, that
ruling was certainly one “that [he was] aware of.” He |ater
adm tted under oath that he knew he coul d appeal the rulings of
the nmotions court if he went to trial and lost. Hence, he also
| abored under no m sconception regarding his appeal rights in
connection wth that specific ruling.

As a final note on appeal, Topasna stresses that he
“notified counsel the follow ng day that he had done the wong
thing and had wanted a trial because he was innocent.”

If this note addresses the fact that there was no undue
delay in nmoving to withdraw his pleas, that fact is undi sputed,
but irrelevant if the threshold burden of proving of an ignorant,
unaware or involuntary waiver is not carried. Merino, 81 Hawai i
at 224, 915 P.2d at 698.

If this note addresses nere buyer’s renorse, that is
not a “fair and just reason” well taken on this appeal. Were,
as here, the guilty pleas were tendered knowi ngly, intelligently
and voluntarily, the court did not abuse its discretion in
refusing to allow their w thdrawal, even though Topasna agoni zed
over his decision before tender and i medi ately after had a
categorical change of mnd in favor of trial

It is a constitutional requirenent that
a trial judge ensure that a guilty plea be
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voluntarily and knowingly entered. Boykin v.
Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23

L. Ed. 2d 274 (1969); carvalho v. Olim, supra;
Wong v. Among, supra. Rule 11 of the Hawaii
Rules of Crim nal Procedure |ikew se nandat es
that the trial court “shall not accept the
[guilty] plea without first determnining that
the plea is made voluntarily with
under st andi ng of the nature of the charge.”
It is error when a court does not fulfil
these requirements and a cl ear abuse of

di scretion when a trial court refuses to
allow the withdrawal of pleas tainted by such
error. On the other hand, if the accused,
with full know edge of the charge against him
and of his rights and the consequences of a
plea of gquilty, enters such a plea
understandi ngly and voluntarily, the court
may, w thout abusing its discretion, refuse
to permt himto withdraw the plea.

State v. Dicks, 57 Haw. 46, 49-50, 549 P.2d 727, 730 (1976)

(enphasis supplied). See also Merino, 81 Hawai‘i at 224, 915 P.2d

at 698.

IV. CONCLUSION.

For the foregoing reasons, the May 21, 1999 judgnent is

af firned.
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