NO. 22607
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

TERRY LYNNE HEW Pl aintiff-Appellee, v.
RANDALL YI'N TAU HEW Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO. 98- 2073)

MEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

Def endant - Appel  ant Randal | Yin Tau Hew ( Randal |)
appeals the famly court's May 19, 1999 Decree Granting Absol ute
Di vorce (Divorce Decree). Mre specifically, Randall appeals:
(1) sone of the decisions dividing and distributing the property
and debts of the parties; and (2) the lack of a decision
regardi ng the question of child support.

W affirmthe Divorce Decree relating to the
di ssolution of the marriage; vacate the Divorce Decree relating
to spousal support and the division and distribution of the
property and debts of the parties; and remand for further
proceedi ngs consistent with this opinion. The famly court and
the parties are rem nded of the tine limtation inposed by
Hawai i Revised Statutes (HRS) § 580-56(d) (1993) and discussed

in Todd v. Todd, 9 Haw. App. 214, 832 P.2d 280 (1992).




BACKGROUND

Randal | and Plaintiff-Appellee Terry Lynne Hew (Terry)
were married on Cctober 20, 1978. They are the parents of two
sons. The first (First Son) was born on July 26, 1979, and the
second (Second Son) was born on February 21, 1981.

Randal |'s father is David Siuk En Hew (David).
Randal | 's nother is Dora Loo Hew (Dora). Randall's brother is
Rodney Yin Tet Hew (Rodney). Rodney's wife is Yvonne Mou Hew
(Yvonne).

On Decenber 13, 1994, David, Randall, and Rodney, each

as trustee of his personal trust, entered into the foll ow ng:

LI M TED PARTNERSHI P AGREEMENT
OF
HEW HAWAI | PARTNERS

RECI TALS
2. The General Partner desires to manage and to operate
t he busi ness.
3. The Limted Partner desires to invest in the business

and to limt its liability.

In consideration of the nmutual covenants contai ned herein
the parties agree as follows:

1.00 General Provisions: . . . The Partnership term.
shall end on (1) the dissolution of the partnership by operation
of law, (2) the dissolution at any time designated by the genera
partner, or (3) dissolution at the close of the month followi ng
the qualification and appoi ntnment of the personal representative
of the deceased General Partner.

5.00 Capital Contributions:

5.01 |Initial Capital Contributions: The initial capita
contributions shall be as foll ows:
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GENERAL PARTNER
DAVI D SI UK EN HEW Trustee —- $1.00
LI M TED PARTNER

DAVI D SI UK EN HEW Trustee —- $33.00
RANDALL YIN TAU HEW Trustee — $33.00
RODNEY YIN TET HEW Trustee —- $33.00

Each partner shall be allocated a percentage share of the
partnership based upon the proportionate share of the initia
capital contribution of such Partner as stated above in the tota
amount of property contributed to the Partnership by the Genera
Partner and Lim ted Partner

5.02 Additional Capital Contributions: There shall be no
additional capital contributions to the capital of the Partnership
unl ess agreed to in witing by all of the Partners

5.03 Return of Capital Contributions: No Limted Partner
shall be entitled to withdraw or demand the return of any part of
his capital contribution except upon dissolution of the
partnership and as specifically provided for in this Agreement.

7.00 Profits and Losses:

7.01 Interests in Profits or Losses: The net profits or
net | osses of the Partnership shall be credited or charged to the
capital account of each Partner in proportion to each Partner's
interest in the Partnership

7.02 Limtation on Liability for Losses Chargeable to
Limted Partners: No Limted Partner shall be personally liable
for any of the |losses of the Partnership in excess of its capita
account in the Partnership.

7.03 Distribution of Profits: The earnings of the
Partnership shall be distributed at |east annually except that
earning may be retained by the Partnership and transferred to each
Partner's capital account for the reasonable needs of the business
as determned in the sole discretion of the General Partner

8.07 Periodic Financial Statenents: Fi nanci al statenments
shall be prepared not |ess than annually and copies of the
statement shall be delivered to each Partner

9.00 Conpensation of General Partner: The General Partner
shall receive reasonabl e conpensation for services rendered to the
Part nership. Such compensation shall be reviewed periodically and
adj usted accordingly.




10.00 Transfer of Interest of a Limted Partner

10.01 Sale: A Partner may sell its Limted Partnership
interest, subject to the follow ng provision
a. Witten Notice:
b. Option to Purchase by Partnership:
C. Non-exercise of Option to Purchase

10.03 Substituted Limted Partner: No assi gnee or
transferee of the whole or any portion of a Limted Partner's
interest in the Partnership shall have the right to becone a
substituted Limted Partner in place of the assigning Limted
Partner unless all of the followi ng conditions are satisfied

a. Witten Consent of the General Partner

e. Consent and Transfer Fee: A consent and
transfer fee not to exceed Twenty Thousand Dol lars ($20, 000.00)
has been paid by the assignee to the Partnership. The anmount of
the consent and transfer fee shall be determned in the sole
di scretion of the General Partner

f. El ection of General Partner To Treat Assignee as

Substituted Limted Partner: The General Partner may elect to
treat as [sic] assignee who has not become a substituted Limted
Partner as a substituted |limted partner in the place of its

assi gnor should the General Partner deem in its sole discretion
that such treatment is in the best interest of the Partnership for
any of its purposes or for any of the purposes of this agreenent.

10. 06 Restriction on Transfer, Assignment, or Encumbrance of
Partnership Interest: Anything in this agreement to the contrary
notwi thstanding, no Limted Partner or other person who has become
the holder of interest in this Partnership shall transfer, assign
or encunmber all or any portion of its interest in the Partnership
during any fiscal year, if such transfer, assignment or
encumbrance would (in the sole and unrevi ewabl e opinion of the
General Partner) result in the term nation of the partnership for
purposes of the then-applicable provisions of the Internal Revenue
Code of 1954, as anmended.

12.05 Dissolution of Partnership: The Partnership shall be
di ssol ved only upon the occurrence of any of the followi ng events:

a. Witten Consent or Affirmative Vote: The
written consent or affirmative vote . . . by Limted Partners
owni ng more than Eighty-Nine Percent (89% of the then outstanding
Partnership interests.




e. Expiration of Termm The expiration of the tine
period otherwi se set forth in Article 1.00, herein.

f. Vol untary Dissolution: Voluntary dissolution of
the Partnership by agreement of the Partners.

g. Court Order: The entry of a dissolution decree
or judicial order by a court of conmpetent jurisdiction or by
operation of |aw.

13. 00 Anendnents: Except with respect to vested rights of
the Partners, this Agreement nmay be amended at any time by a
maj ority vote as measured by the interest in the sharing of
profits and | osses.

By deed dated May 20, 1995, David, Dora, Randall,
Terry, Rodney, and Yvonne conveyed 1975 and 1975-A Metcal f
Street, Honolulu, TMK 2-8-9-34, to Hew Hawaii Partners.

By deed dated May 20, 1995, David, Dora, Randall,
Terry, Rodney, and Yvonne conveyed 690 Ki hapai Street, Kail ua,
TWK 4-2-67-30, to Hew Hawaii Partners.

By deed dated May 20, 1995, David, Dora, Randall, and
Rodney conveyed 1277 Onioni Street, Kailua Heights, TW
4-2-34-70, to HewHawaii Partners.

By deed dated May 20, 1995, David, Dora, and Randal
conveyed 1050 | opono Street, Enchanted Lake, TMK 4-2-58-75, to
Hew Hawai i Partners.

By deed dated May 20, 1995, David, Randall, and Rodney
conveyed 557 Ki puka Pl ace, Kailua, TMK 4-3-60-21, to Hew Hawai i

Part ners.



On June 9, 1998, Terry filed a Conplaint for Divorce.
In his Settlenent Conference Statenent filed on

April 6, 1999, Randall stated, in relevant part, as follows:

The parties own interests in two rental properties, [1423A
Akiikii Place and 45-569 Mahinui Road] and their marital residence
[1423 Akiikii Place]. The marital residence is co-owned with
[ Randal | ' s] parents. All of the property should be sold and the
parties' net proceeds should be divided equally. [ Randal | ' s]
parents should be reimbursed for their nmortgage paynments made
during the pendency of this action. They should also receive
their share of the rental incone.

[ Randal '] contends that all of his holdings and interest in
the Hew Fami |y Limted Partnership is his separate property for
which [Terry] has no claimto.

In his Asset and Debt Statenment filed with his
Settl ement Conference Statenent, Randall stated that $250, 000 was
owed on 1423A Akiikii Place, the value of the Hew Hawaii Partners
was "not known," and his interest in "RETI REMENT; PENSION;, PROFIT
SHARI NG ACCOUNTS" was "none."?

In her Settlenment Conference Statement filed on
April 8, 1999, Terry stated, in relevant part, as foll ows:

3. REAL PROPERTY. The parties are [sic] own all or a
portion of the real property in which they reside; the adjacent
rental property; and another piece of real property. MWiile there
is a mortgage on at |east two of these properties, those nortgages
are in the name of and are the responsibility of [Randall's]
parents.

[ Terry] seeks her one-fourth share of the value of these
properties. Any nortgages existing on these properties are
agai nst that portion owned by [Randall's] parents and should not
affect the amount due to [Terry].

4. HEW FAM LY PARTNERSHI P. The parties also jointly
owned one-hal f of several other properties. However, after

1 This representation regarding retirenment accounts is contradicted
by finding of fact no. 74 of the famly court's August 27, 1999 Fi ndi ngs of
Fact and Concl usi ons of Law.



who tried

| earning of the divorce, [Randall] and his father formed the Hew
Fam |y Partnership and transferred these properties into that
vehicle. [Terry] signed the transfer papers which renoved her
name from all of these properties without knowi ng what she was

si gning and because she feared [Randall] who was insisting that
she sign.

[ Terry] should be awarded one-half of the val ue of
[ Randal | ' s] one-third interest in Hew Fam |y Partnership.

The trial occurred on April 26 and 27, 1999.
At the conclusion of the trial, the famly court judge

the case stated, in relevant part, as follows:

Bot h parties are going to present to the Court written
arguments with reference to the evidence and the exhibits only.

Wth that -— in addition to that, both parties will present
to the Court proposed decrees.

And al so, both parties are going to present to the Court a
listing of the properties held jointly by the parties and David
and Dora Hew with cost, nortgage, values and reference to all the
properties in the Hew fam |y partnership and with reference
specifically as to who's interest at what time and so forth

.o I have no idea what my decision is going to be. All
can tell you is, I will think about it, struggle with it, review
the evidence and make a decision that |I think is required of me by
| aw and by the evidence. Okay.

And that may mean that you will |ose on certain positions
Nevert hel ess, that's what | have to do

I think you are both good people in many ways. And sorry it
got to this point.

Good luck as | said and God bl ess.

Thank you very much.

On May 10, 1999, Randall's counsel submtted his

closing argunent. In relevant part, it states as foll ows:

. ADULT CHI LDREN.,

At the time of trial, both [sons] resided with

their father. It appears that [First Son] will continue to |live
with his father and that [Second Son] will return to live with his
mot her . Bot h adult children are dependent on the parties for



educati onal purposes. [First Son] is currently attending
Kapi ol ani Conmmunity Col |l ege and [ Second Son] is conpleting his
seni or year [at] the Acadeny of the Pacific. [Randal I'] deens it
reasonabl e that both parties should continue to be responsible for
1/2 of both [sons'] educational expenses and that their additiona
l'iving expenses should be paid to each of themdirectly by both
parties. The parties should also share the cost of medical and
dental insurance prem uns for both sons as well as the

unr ei mbursed medi cal and dental expenses.

V. DI VI SI ON OF REAL PROPERTY

The parties own a 1/2 interest along with [Randall' s]
parents in three (3) residential properties. There are 1423
Akiikii Place, [Enchanted Lake,] 1423A Akiikii Place[, Enchanted
Lake] and 45-359 [sic] Mahinui Road[, Kaneohe]. .o [ Randal I ']
deems it reasonable that [Terry] is entitled to her equitable
interest in said property, but said interest should be subject to
the exi[s]ting mortgage obligation

VI . HEW FAM LY LI M TED PARTNERSHI P.

The Hew Fam |y Limted Partnership was formed by
[Randal | *'s] father on December 13, 1994. [David] through his trust
served as the general partner. Limted partners included
[David's] trust, [Randall's] trust and [Rodney's] trust. The
famly limted partnership held three (3) properties.? [Randall]
testified that he had a 1/3rd interest. The uncontroverted
evi dence adduced at trial was that neither [Terry] or [Randall]
contributed towards the acquisition of the properties.
Essentially, the Hew Fam |y Limted Partnership is an estate
pl anni ng vehicle established by [David] who al so managed and made
all decisions relating to the properties. The famly limted
partnership generated i ncome but all income although attri buted
[to] the various |limted partnerships was received by [David].
[ David] also paid all of the taxes related to the inconme of the
trust.

It is clear that the Hew Fam ly Limted Partnership is
controlled by [David]. There is nothing to show that [Randall] is
free to sell any of the properties, receive or control income or
deal specifically with any of the parcels of real estate that are
owned by the property. All benefits and liabilities are received
by [Randall's] parents. It is therefore [Randall's] position that
[Terry] should have no interest in this property. This is purely
a Category 3 property and not part of the parties' marital estate

The Hew- Hawaii Partners "held" nmore than "three (3)" properties.

1975 and 1975A Metcalf Street, 690 Ki hapai Street, 1277 Onioni
1050 | opono Street, and 557 Kipuka Place. It appears that it also

properties, including, but not Iimted to, the one-half interest

in 1423 and 1423A Akiikii Place that Plaintiff-Appellee Terry Lynne Hew
(Terry) and Defendant-Appell ant Randall Yin Tau Hew (Randall) did not own.
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(Enmphasi s

[Terry] has claimed that she signed documents not
knowi ng what they were. |t appears that she had executed
Exhi bit 23 which proports [sic] to be the deed to 1975 and 1975A
Metcal f Street property and Exhibit 26 690 Ki hapai Street. The
fact that she did not know anything about these properties gives
credence to the fact that ownership of the property in the famly
limted partnership accruing to [Randall] and to any degree to
[Terry] is nom nal in nature. It also supports [Randall's] claim
that this is not marital property. Mor eover, any appreciation of
this property should not be marital in nature inasmuch as
[Randal '] has received title to the property as part of an estate
pl anni ng vehicle.

Accordingly, [Terry] should have no interest in this
property. It is also of note that [Terry] in her divorce action
did not name [Randall's] parents as third parties to this divorce
action. Therefore, [Terry] should be precluded from claimng any
substantial interest in the Hew Fam |y Limted Partnership.

in original, footnote added.)

Exhibit "B" of Randall's closing argunent filed on

May 10, 1999, states, in relevant part, as follows:?3

3

The record does not reveal the relationship between the tax

assessed valuation of a parcel real property in the City and County of
Honol ulu and the market value of that parcel of real property.
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Address
1423
Aki i ki
P
1423A
Aki i ki
P
45-569
Mahi nui
Rd

Properties held by the Hew

Address

1975 & A
Met cal f

1050
| opono
St

557
Ki puka
Pl

1277
Oni oni
St

690 &
690A
Ki hapa

Totals

1423 & 1423A AKii ki

Properties held Jointly with David and Dora Hew

TMK

1-4-2-88-35

1- 4- 2- 88- 45

1-4-5-91-2

TMK

1-2-8-9-34

1-4-2-58-75

1-4-3-6-21

1- 4- 2-34-70

1-4-3-67-30

(P-$1000 and D $850)

Plaintiff

Not e:
[sic]

All Tax Assessed Val ues obtained fromthe City and County Rea

Assessnment

from Randal | ' s counse

May 13, 1999,

resides in 1423A Akiikii

Office

Pl .

Cost

$ 152, 000.00

$ 100, 000. 00

$ 91, 000. 00

$ 343,000.00

Cost

$ 175,000.00

$ 370, 000.00

$ 190, 000. 00

$ 255, 000.00

$ 112, 000.00

$1,102,000.00

- rental

1975 & 1975A Metcal f and 690 Ki hapai
to Hew Fam |y Ltd Partnership 5/20/95

Mortgage

$155, 000. 00

$155,000.00

Family Partnership

Mortgage

$150, 000. 00

$212, 423. 00

$200, 000. 00

$562,423.00

Street

1997 Tax Value

$ 383,500.00

$ 433,300.00

$ 325,500.00

$1,142,300.00

1997 Tax Value

$ 515, 300.00

$ 450, 300.00

$ 213,000.00

$ 361, 600.00

$ 459, 000. 00

$1,999,200.00

Deeded by Pl ai nt

Current Tax
Assessed Value

$ 330, 800.00

$ 316, 400. 00

$ 270, 700.00

$ 917,900.00

Current Tax
Assessed Value

$ 296, 500.00

$ 481, 000.00

$ 598, 300. 00

$ 732,400.00

$ 344,300.00

$2,452,500.00

i ncome received by Plaintiff and Defendant

with David and Dora Hew paying the nortgage

[sic] and Def

Property [ Tax]

A proposed division of property attached to a letter

states as foll ows:

10
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PROPERTY DIVISION CHART-HEW V. HEW'

ASSETS: Val ue Di vi si on Val ue H's Val ue W's Actual H

1423 Akiikii J $ 164,400.00 50% 50% $ 82,200 $ 82,200.00 $ $164, 400. 00
Pl (%

interest)

1423 Akii ki i J $ 198,200.00 50. 50% $ 99,100.00 $ 99,100.00 % $198, 200. 00
Pl (% 00%

interest)

Mahi nui St J $ 135,000.00 50% 50% $ 67,500.00 $ 67,500.00 $135, 000. 00
(Y% interest)

Ki hapai St J2 $ 172,150.00 50% 50% $ 86,075.00 $ 86,075.00 $172, 150. 00 $

(Y interest)

Metcal f (% J $ 190,400.00 50% 50% $ 95,200.00 $ 95,200.00 $ $190, 400. 00
interest)

Onioni St (¥ H $ 166,200.00 50% 50% $ 83,100.00 $ 83,100.00 $166,200.00 $
interest)

Ki puka Pl (% H $ 89, 950.00 50% 50% $ 44,975.00 $ 44,975.00 $ 89,950.00 $
interest)

| opono (% H $ 190,550.00 50% 50% $ 95,275.00 $ 95,275.00 $190, 550. 00 $ 0. 00
i nterest)

St ock H $ 3,246.00 50% 50% $ 1,623.00 $ 1,623.00 $ 3,246.00* $

(Exh. AA)

I ns. Cash H $ 12,532.99 50% 50% $ 6,266.50 $ 6,266.49 $ $ 12,532.99
Val ue-12/98

(Ex. BB)

1997 Taxes H $ 7,780.00 50% 50% $ 3,890.00 $ 3,890.00 $ $ 7,780.00
(Ex. 1)

1998 [ Taxes] H $ 11, 000, 50% 50% $ 5,500.00 $ 5,500.00 $ 11, 000. 00
719, 812 app.

1998 Taxes W $ 500.00 50% 50% $ 250.00 $ 250. 00 $ 0.00 $ 500. 00
TOTAL $ 50% 50% $ $ $ 5 $

TOTALS : * $1,341.908.99 $670,954.50 $670,954.49 $622,096.00 $719,812.99

Pl ease note, not included in [the] chart are Defendant's retirement, debt owed Defendant
by Graham Murata, alleged Hale OMalia prom ssary [sic] notes, all of which are awarded [to]
Def endant .

2Joint before transfer to Hew partnership, as was Metcal f.
SHusband had W fe sign off on this property.
‘Def endant withdrew this money as of 2/11/99.

SDi fference in Values takes into account nmoni es owed by Husband to W fe for alinony, debt
to Father and attorney's fees.

A conparison of Randall's May 10, 1999 submi ssion with

his May 13, 1999 subm ssion suggests that the val ues of the
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properties held by the Hew Hawaii Partners expressed in the
May 13, 1999 subm ssion nay be of unstated percentages of the
mar ket val ues. For exanple, the May 10, 1999 subm ssion states
that the "Current Tax Assessed Val ue" of 1277 Onioni Street is
"[$]732,400." The May 13, 1999 submi ssion states that one-half
of the value of 1277 Onioni Street is "$166,200.0[0]."

On May 18, 1999, Terry's counsel submitted her closing
argunent. Init, she stated, in relevant part, as follows:

It is [Terry's] position that the shield which [Randall]
attenpted to create is invalid and these properties should be
treated as if they had never been transferred into the
partnership.

. It is [Terry's] position that she should [be awarded] the
parties one-half interest in Mahinui, 1423 and 1423A AKkii ki

Pl ace and the Metcalf property. [ Randal I'] should receive the
remai ni ng properties which include the Kihapai, |opono, Kipuka
and Oni oni Road houses. It is worth noting, however, that

[ Randal I'] al most certainly has additional properties which

[ Terry] was unable to |ocate. The property value charts prepared
by [Randall] show properties on other islands and in California.
See Exhibits 55 and 51-52. His letter to a United Mortgage
mentioned a 10% interest in Molokai. See Exhibit 65.

Further, there may well be a property on Wailea Street,
whi ch could be part of the Hew Hawaii Partnership. [ Randal I ]
wrote a Meno to a lending institution, Exhibit 59, apparently
seeking | oan nmoney on this property which he listed as being in
the Hew Hawaii Partnership. He provided what seems to be a copy
of the multiple listing description of the property. At trial
[Randal I'] testified this was not part of the Hew Hawai
Partnership and that he made up a phony multiple listing to see
how the I ending institution would react to the property if it was
owned that way.

(Enphasis in original.)

The famly court's August 27, 1999 Findings of Fact
and Concl usi ons of Law (August 27, 1999 FsOF and CsQL) state, in
rel evant part, as follows:

22. Judge Browning directed [Terry] to resubmt her
Decree, after making various changes as per his instructions.
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[Terry] did so. Judge Browning then returned the Decree for one
addi ti onal change and, when same was resubm tted, signed the
Decree which was filed-stanmped May 19, 1999.

The Divorce Decree states, in relevant part, as
fol | ows:

5. REAL PROPERTY.

A. Award of Property. [Terry] is awarded as her
sol e and separate property, the parties' one-half interest in the
properties located at 1423 and 1423A Akiikii Place and 45-569
Mahi nui Road. The court finds that the debt on 1423A AkiiKkii
Pl ace, which is in the name of [Randall's] parents, is that of
[Randal | *'s] parents and perhaps [Randall], but is not that of
[Terry].* [Terry] is also awarded one-half interest in the
property located [at] 1975 and 1975A Metcal f. [Randall] shal
deliver to [Terry] within 60 days a deed placing in her name one-
hal f interest in this property. [Randal I'] is awarded the
remai ni ng properties, including those on lopono Street, Kipuka
Street, Onioni Street, and Ki hapai

6. VEHICLES. [Terry] is awarded the 1995 Mazda Protege
which is held in her name, and [Randall] is awarded the 1991
Mazda Protege, which is currently held in his nanme al one. Bot h
vehicles are debt free

7. DEPOSITORY ACCOUNTS. The parties have already
di vided the nonies which were in their joint accounts as of
separation. At present the parties have no joint account.
Accordingly each is awarded his or her separate accounts.

8. LIFE INSURANCE. [Randall] is awarded the Royal/ Sun
l'ife insurance policy on his life, subject to paying [Terry] the
cash value thereof, which is $12,523.99 plus the amount by which
that cash value has increased as of the April 26, 1999, the date
of trial. [Randal I'] shall provide [Terry] with a copy of the
cash value for that date establishing that he is paying her the
correct increased anount.

9. RETIREMENT. [Randall] is awarded his retirement with
Graham Murata Russell without offset to [Terry]. [ Terry] has no
retirement plan

10. MONTES OWED [RANDALL] BY GRAHAM MURATA RUSSELL.
[Randal |] is awarded the money which Graham Murata Russell owes
him for the billings he has made to them for tinme expended (at
$100/ hr) and costs advanced since June 1998

4 The determ nation "that the debt on 1423A Akiikii Place, which is
in the name of [Randall's] parents, is that of [Randall's] parents and perhaps
[Randal '], but is not that of [Terry]" is not a finding. It is a conclusion
and/or a distribution of a debt to "perhaps [Randall]" but not to Terry.
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11. PROMISSARY [sic] NOTES FROM HALE O‘MALIA and/or the
EPISCOPAL CHURCH. [Randall] testified that he possessed two
prom ssory notes, one in the amount of $70,000 and the other in
the amount of $30,000, made in his favor by the Hale OMalia
project and/or the Episcopal Church. [Randal |'] is awarded these
prom ssory notes as his sole and separate property.

15. DEBTS.
B. [TERRY'S] DEBT TO PARENTS FOR LIVING EXPENSES.
[ Randal I'] shall reimburse [Terry] in the sum of $5,250 for the
debt which she incurred to her parents for living expenses since

separation

16. ATTORNEY'S FEES AND COSTS. Each party will pay his
or her own attorney's fees and costs.

18. TAX MATTERS.

A. [Randall's] 1996 and 1997 Tax Returns. Wthin
ten (10) days of the date of this Order, [Randall] shall direct
the RS and the State of Hawaii that the taxes he overpaid for
tax years 1996 and 1997 shall be forwarded to him as refunds. He
shall direct the state and federal taxing authorities to forward
said refunds to himcare of his attorney Bl ake T. Oki noto. Upon
M. Okinoto receiving each refund, he shall have [Randall] shal
[sic] sign said refund and shall then forward same to [Terry]

t hrough her attorney J.E. Mayla Bl akl ey.

B. Tax Year 1998. [Randal |'] is awarded the tax
return on his 1998 taxes and [Terry] is awarded the $500 tax
return on her 1998 taxes.

(Foot not e added.)

On June 17, 1999, Randall filed a notice of appeal.

On June 21, 1999, the famly court entered its Order
to Submit Proposed Findings of Fact and Concl usi ons of Law
directed to counsel for Terry.

On August 6, 1999, David and Dora filed their Mtion

to Intervene. The notion cited Rule 24(a)(2) of the Hawai i
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Fam |y Court Rules and stated, in relevant part, that "[t]he
Akii kii Property and the Mahinui Property are owned by the Hew
Living Trust and Randall and Terry (as tenants by the entirety)
as tenants in conmon.” |In other words, it appears that David
and Dora conveyed their one-half interests to Hew Hawai i
Partners. The record does not reveal when this conveyance was
made.

The Mdtion to Intervene was heard and orally granted
on August 26, 1999. The order was entered on Septenber 21,
1999.

The famly court's August 27, 1999 FsOF and CsOL
state, in relevant part, as follows:

FINDINGS OF FACT

26. The Court finds that all four of [Terry's]
wi tness[es] were credible. Further, based upon demeanor as well
as the consistency and content of her testimony, the Court finds
that [Terry], who testified extensively, was an honest and
reliable witness.

28. Based both upon his demeanor and upon actua
testimony, the Court finds that [Randall] was not a credible
wi t ness.

30. The Court finds that [Dora] was a partially credible
wi t ness. .

32. [ Randal I'] has been a realtor throughout mopst of the
marriage, gaining expertise in various areas of commercial rea
estate including shopping center managenent. He is also

knowl edgeabl e regarding the honme purchase and rental market due
to his extensive and ongoing work for [David].
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33. [Terry] is a medical stenographer. During the
marriage her primary focus was the children. She worked
primarily out of the home, to pay for the children's private
schooling. [Terry] testified that, based upon her experience
the advent of voice recording is reducing demand for her
professional skills. She has to compete with nore people for
| ess work and receives fewer benefits

34. [ Davi d] owns a number of rental properties. He has
engaged in this business ever since the parties married. The
busi ness activities include selecting houses for purchase,
purchasi ng houses, fixing up purchased houses so they can be
rented, and, at times, may involve selling properties or
refinanci ng existing properties to obtain funds for use in new
properties or for other things.

35. The Court finds, based upon the testinmony of both
parties, that over the term of the marriage, [Randall] actively
worked in [David' s] business, spending on the average at |east a
day a week and often considerable nore time. Furt her, [Randall]
has had periods of unenployment, or limted enployment, when he
has wor ked exclusively, or almst exclusively, on [David's]
busi ness.

36. [Terry] testified that, over the years when she asked
[ Randal I'] about being paid for his work for [David], [Randall]
invariably indicated they were being conmpensated through being
gi ven ownership interest in various properties.

37. The Court finds that such conpensation for work in
the fam |y business is consistent with the famly's practice, as
testified to by [Randall], who stated it was customary in his
famly to compensate the children and grandchil dren who assi st
the grandparents, whether in the business or otherwi se

40. During [First Son's] 1994-94 [sic] year at Punahou
[Terry] told [Randall] she planned to divorce him As
[ Randal | " s] testinmony, [sic] it is clear he was al so aware when
she retained counsel in Spring 1995.

41. Utimately [Terry] chose [First Son's] best interests
over her own and decided to delay filing until [First Son]
graduat ed hi gh school .

42. The evidence, both direct and circunstanti al
indicated [Randall] clearly knew [Terry] planned to file upon
[First Son's] graduation.

(1) [Terry] filed within a day or so of [First
Son's] graduation party.

(2) [Randal I'] quit his job, effective May 31, 1998
only few days prior to [First Son's] graduation party.
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43. Based upon the credible evidence . . . , the court
finds that:

(1) [ Randal I'] was verbally and enotionally abusive
to [Terry] throughout the marriage and, on occasi on, was
physically threatening as well;

(2) [Terry] feared, and continues to fear
[ Randal I ]; and

(3) [Randal I'] intim dated [Terry] through such
abuse, at times bullying her and getting her to do things, such
as signing documents without reading them that were not in her
best interests and that, absent such coercion, she would not have
done.

45. Al t hough [Randall] identified hinself as unenpl oyed
he also testified that he was working extensively for [David].
[Randal I'] also identified himself as without income when, in
fact, both he and [Dora] testified that [David and Dora] paid his
medi cal / dental and car insurance bills; his housing including
tel ephone, utilities, etc.; his car repairs; all expenses for the
parties' children including his one-half of the younger son's
private school tuition as well as giving him $20 a day in cash
and a credit card for his use for gas, clothes and anything el se
he m ght need.

58. In 1994-95, when [Terry] indicated to [Randall] her
firmintent to obtain a divorce, she was record owner to one-half
interest in several properties, including 1423 Akiikii Place
1423A Akiikii Place; 45-569 Mahinui Road; 1975 & 1975A Metcal f;
and 690 and 690A Ki hipai [sic]. Further, [Randall] also was on
title for 1050 lopono; 557 Kipuka Place; and 1277 Onioni Street.
The parties' interests in all of these properties were acquired
during the marri age.

59. The Court also finds, based upon [Randall's] |ack of
forthrightness and upon representations in witten documents and
the various accounting records included in [Terry’'s] exhibits, it
is highly probable [Randall] owns, or did own as of 1995, an
interest in other properties, on other islands or in other
states, or perhaps which have been sold pursuant to an Agreenent
of Sale. Furt her, [Randall] cl aimed ownership of a Wil ea
property by the Hew Fam |y Partnership. [ Randal I * s] expl anation
that he made a fake MLS listing for the property to see what the
bank woul d do regardi ng mortgages does not bol ster his
credibility.

60. The [Hew Fami |y Partnership] was formed in 1995 and
is organized with [David] as a general partner and [Randall] and
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his brother as |limted partners.® M. MEnerney testified the
corporation is scheduled for involuntary dissolution due to non-
submi ssion of necessary documents.® The only items transferred
into this entity are the properties in which [Randall] and
[Terry] or [Randall] had an interest.” Mahinui and the AkiiKki
Street properties were not transferred into this corporation

61. The Court finds . . . that in late [sic] 1995,
[Terry] was coerced into signing, without reading or obtaining
| egal advice, a number of deeds and other docunments which
transferred her interest in various properties into the Hew
Fam |y Partnership (HFP), a recently formed entity.?8

62. . . . [T]he Court finds [Randall] is actively
involved in the management and running of this corporation
somet hing which is inconsistent with |imted partnership status.

63. The Court believes . . . that the HFP is essentially
a sham designed to deprive [Terry] of her interest in the
parties' real estate assets and to present an artificial barrier
to [Randall's] ability to transfer to [Terry] her share of such
assets.

64. The Court finds that the parties' pre-HFP interest in
all of the properties listed in No. 58 above were acquired
through [Randall's] | abor during the marriage and thus are joint
property subject to equal division between the parties

65. The Court finds that transfer of the property by
[Terry] to HFP, based upon coercion, was unconsci onable and void.

66. . . . [T]he Court finds [Randall] has taken an active
managerial role in the HFP which is inconsistent with his alleged
status as a limted partner.

68. In 1993, [Randall's] parents borrowed $160,000 via a
nmort gage on 1423A Akiikii Place. [ Randal '] and [Terry] signed

5 The first sentence of finding of fact no. 60 is clearly erroneous.
The Hew- Hawaii Partners was formed Decenber 13, 1994, and the partners are the
trustees or successor trustees of the personal trusts of Randall's father,
David Siuk En Hew (David), Randall, and Randall's brother, Rodney Yin Tet Hew.

6 There is no indication in the record that this term nation
occurred.

! In Iight of the sentence following it, the relevance of this
sentence is not apparent. The famly court did not identify the properties in

which Terry and Randall did not have an interest that were not transferred.

8 The conveyances referred to in finding of fact no. 61 may not have

changed the rel evant categorization of the net market values of Randall's
resulting indirect interest in the properties transferred.
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this mortgage as well. [Terry] testified® that she often was
required to sign documents without knowi ng what they contained
and that [David] often used one property to finance anot her

69. In 1995, this mortgage was refinanced only without
[Terry's] name on it. The new nortgage amount was $184, 000
72. . . . [T]lhe Court finds that the proceeds of the 1993

mort gage placed on 1423A Akiikii Place, which was refinanced in
1995, went to [David and Dora] and not to the parties. Thus,
[Terry], who is not on the mortgage, has no responsibility for
repayment of this mortgage. 1°

74. In addition to the real property, the parties own two
life insurance policies on [Randall's] life, both with cash
val ue; two vehicles; household goods and effects; persona
effects; business itenms for each party; [Randall's] retirenment
pl an!® with Graham Murata; [Randall's] accounts receivable from
Graham Murata for work done for which he will be conpensated at
the rate of $100 per hour when the project is conpleted
[ Randal | ' s] 1996 and 1997 tax returns and the parties 1998 tax
returns.

75. The Court finds that [Randall's] tax returns for 1996

and 1997 reflect substantial contributions by the parties paid
fromtheir joint accounts

CONCLUSI ONS OF LAW

F. [Terry] is awarded the parties' one-half interest in
the 1423 and 1423A Akiikii Place; in Mahinui Place; and in 1975
and 1975A Metcalf Place. The existing nmortgage on this property
is the responsibility of [David and Dora] or of [Randall] but not
the responsibility of [Terry].

G [Randal|'] is awarded the parties' interest in the
| opono; Kipuka Place; Onioni Street; and Ki hapai properties.

9 A fact alleged in testinony is not a fact until the court finds it
to be a fact.

10 See footnote 4, supra. In other words, the famly court concl uded

that Randall's (not Terry's) debt was not a marital debt. It did so, however,
wi t hout finding what Randall's parents did with the money that generated the
debt .

1 We note that in his asset and debt statement filed with his
settlement conference statenent, Randall stated he did not have any interest
in aretirement plan.
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M The Court also concludes that [Randall's] direct
assunption of an active managerial role in HFP renders hima
general rather than a limted partner.

(Foot not es added.)

The followi ng are Randall's points on appeal .

1. The famly court erred in awarding Terry real
property belonging to a third party limted partnership and real
property co-owned with Randall's parents, !> when the partnership
and Randall's parents were not parties to the divorce action.

2. The fam |y court erred in awarding Terry a one-
half interest in the 1975 and 1975-A Metcalf Street properties
when Randal | had, at nost, a one-third interest in said
properties, with the remaining two-thirds interest being owned
by the renmaining partners in the Hew fam |y partnership.?

3. The famly court erred in awarding Terry the
entire interest of the parties in marital real property and
ot herwi se ordered the division and distribution of property and
debts in an inequitable manner by deviating fromthe partnership

nmodel .

12 It appears that David and Randall's nother, Dora Loo Hew, conveyed
their interest in 1423 Akiikii Place, 1423A Akiikii Place, and 45-569 Muhi nui
Road to the Hew Fam |y Partnership. See David S. E. Hew and Dora L. Hew s
Motion to Intervene filed on August 6, 1999.

13 See footnote 4 above.
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4. The famly court erred in ordering the division
of nortgages of third parties who were not parties to the
di vorce action. 4

5. The follow ng findings of fact are clearly
erroneous:

Fi nding of fact no. 59: "Nowhere was evi dence
presented by [Terry] of docunmentation showing [Randall] as title
hol der of an interest in other properties on other islands or in
ot her states, or which have been sold pursuant to an Agreenent
of Sale."

Fi nding of fact no. 62: "M chael MEnerney
testified at trial that if a limted partner took an active role
in running a business, he/she becones a general partner but it
does not term nate the partnership.”

Fi ndi ng of fact no. 63.

Fi ndi ng of fact no. 64:

There was no evidence as to the value of [Randall's] work
for his father. . . . As such, the transfers of properties
other than the Akiikii Street properties and Mahi nui Road
properties, may be in excess of the |abor by [Randall] for his
father. Therefore, the transfer to [Randall] of properties such
as lopono, Onioni, Kihapai, Metcalf and Ki puku would be gifts
fromfather to son.?

(Foot not e added.)

14 See footnote 9.

15 These woul d be gifts of only the excess of the |abor. Because
Randal |l and Terry were co-owners, the gifts would be to Randall and Terry.
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Fi nding of fact no. 65: "To make such a finding, the
partnership nmust be made a party to the divorce action to be
able to defend agai nst such a finding."

6. The famly court erred in failing to resolve the
i ssue of the contribution of the parties towards the support of
their adult children who remai n dependant on the parties for
their educati on.

"Pursuant to Pretrial Orders Nunber 1 and 2 entered on
Sept enber 10, 1998, and February 22, 199[9,] the matter of
support was a disputed issue. . . . Further, said matter was
addressed in [Randall's] closing Argunment submitted to the
court." "[First Son] currently attends Kapiolani Community
Col | ege. [Second Son] was conpleting his senior year at the
Acadeny of the Pacific. . . . [Randall] testified that the
parties two sons were currently residing with him [Terry]
testified that [ Second Son] said he was noving in to live with
her[.]" (Record citations omtted.)

7. The famly court erred in ordering Randall to
refile his 1996 and 1997 separate tax returns and pay the refund
to Terry, when said taxes were paid by Randall's parents. The
famly court

erred in ordering [Randall] to direct the IRS and the State of
Hawaii that the taxes overpaid for tax years 1996 and 1997 on his
i ndi vidual tax returns, shall be forwarded to him as refunds
instead of being applied to the next year's return. The Court
then ordered that the refunds shall be forwarded to [Terry].

. [Randal '] had testified that the nmoney to pay his tax
returns came from his parents and [Terry] did not offer any
testimony to dispute that. [Terry] instead testified that she
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stopped filing joint tax returns with [Randall] in 1994, because
she wanted no part in said dealings.

DI SCUSSI ON
1
HRS § 580-47(a) (Supp. 1999) states, in relevant part,
as foll ows:

Upon granting a divorce, . . . the court may make any further
orders as shall appear just and equitable . . . (3) finally

di viding and distributing the estate of the parties, real
personal, or m xed, whether community, joint, or separate; and
(4) allocating, as between the parties, the responsibility for
the payment of the debts of the parties whether community, joint,

or separate. o I n maki ng such further orders, the court
shall take into consideration: . . . the condition in which each
party will be left by the divorce . . . and all other

circunstances of the case

Clearly, the famly court cannot performits duty under HRS

8 580-47 unless and until it knows the identity and val ue of
both "the debts of the parties” and the property in "the estate
of the parties.”

W conclude that this case was both inadequately pre-
tried and tried before it was ready to be tried. The famly
court should not have commenced trial until at |east one party
had satisfied his/her burden of identifying all of his/her/their
assets and liabilities and stated the market value of each. |If
the failure of a party to supply relevant information was the
result of that party's negligence or obstinance, the famly
court should have exercised its powers to notivate that party to
cease his or her negligence or obstinance and to supply the

i nf ormati on.
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2.

The famly court cannot decide the property division
part of a divorce case until the famly court identifies all of
the Marital Separate Property (assets and debts) and Marital
Partnership Property (assets and debts) and categorizes and
values all of the assets and debts included therein. |In this
case, the famly court failed to conply with those duties

outlined in Jackson v. Jackson, 84 Hawai‘« 319, 933 P.2d 1353

(App. 1997), and cases cited therein.

3.
Fi nding of fact no. 59 states as follows:

The Court also finds, based upon [Randall's] |ack of
forthrightness and upon representations in witten documents and
the various accounting records included in [Terry's] exhibits, it
is highly probable [Randall] owns, or did own as of 1995, an
interest in other properties, on other islands or in other
states, or perhaps which have been sold pursuant to an Agreenent
of Sale. Further, [Randall] clai med ownership of a Wiilea
property by the Hew Fam |y Partnership. [ Randal I ' s] expl anation
that he made a fake MLS listing for the property to see what the
bank woul d do regardi ng mortgages does not bol ster his
credibility.

Fi nding of fact no. 59 finds a probability of ownership. A
probability of ownership is not a fact of ownership. There is
no evi dence of the value, if any, of this probability of
ownership. Absent further investigation and verification, the
nost the famly court can do with respect to this finding of
probability of ownership is to award Terry whatever interest

Randal | may own in these alleged properties.
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4.
Fi ndi ngs of fact nos. 62 and 66 and concl usi on of |aw

Mstate, in relevant part, as foll ows:

62. . . . [T]he court finds [Randall] is actively
involved in the management and running of this corporation [sic],
somet hing which is inconsistent with limted partnership status.

66. . . . [Tl]he Court finds [Randall] has taken an active
managerial role in the HFP which is inconsistent with his alleged
status as a limted partner.

M The Court also concludes that [Randall's] direct

assumpti on of an active managerial role in HFP renders him a
general rather than a limted partner

W conclude that, in a divorce case where the genera
partner of a limted partnership is not a party in the case and
the husband is the only one of the three |inmted partners who is
a party in the case, the fanmly court is not authorized to decide
that the husband's active managerial role in the limted
partnership renders hima general rather than a limted

partner. 16

16 The question whether the famly court is authorized to make the

general partner or the other limted partners parties in the divorce case is
not an issue in this appeal. W note, however, that Rule 19 of the Hawai i
Fam |y Court Rules (HFCR), which took effect on January 1, 2000, expressly
states the famly court's authority to join third parties as parties in the
case.

HFCR Rule 19 states, in relevant part, as follows:

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION.

(a) Persons to be Joined if Feasible. A person who is
subj ect to service of process shall be joined as a party in the
action if (1) in the person's absence conplete relief cannot be
accorded anmobng those already parties, or (2) the person clains an
interest relating to the subject of the action and is so situated
that the disposition of the action in the person's absence may
(A) as a practical matter inpair or inpede the person's ability to
protect that interest or (B) |eave any of the persons already

(conti nued)
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5.
Fi nding of fact no. 40 states as follows: "During
[First Son's] 1994-94 [sic] year at Punahou, [Terry] told
[ Randal | ] she planned to divorce him As [Randall's] testinony,
[sic] it is clear he was al so aware when she retai ned counsel in
Spring 1995."
The famly court nust find exactly when (a) Terry told
Randal | that she planned to divorce himand (b) Terry retained
counsel. If either or both events occurred before Terry signed
t he vari ous deeds on May 20, 1995, the validity of finding of
fact no. 61 is questionable. The famly court then nust re-
exam ne the questions whether, and if so exactly how Terry, after
retai ning counsel and/or telling Randall that she planned to
divorce him was "coerced into signing" the various deeds.
6.
The residential properties at 1975 and 1975A Metcal f

Street, 1050 |Iopono Street, 557 Kipuka Place, 1277 Onioni Street,

(conti nued)

parties subject to a substantial risk of incurring double,

mul tiple, or otherwi se inconsistent obligations by reason of the
claimed interest. |If the person has not been so joined, the court
shal | order that the person be made a party. |If the person should
join as a plaintiff but refuses to do so, the person may be nade a
def endant, or, in a proper case, an involuntary plaintiff.

(b) Determination by Court Whenever Joinder Not Feasible.
(c) Pleading Reasons for Nonjoinder. A pleading asserting a
claimfor relief shall state the nanes, if known to the pleader,

of any persons as described in subdivision (a)(1)-(2) hereof who
are not joined, and the reasons why they are not joined.
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and 690 and 690A Ki hapai Street are all owned by the Hew Hawai i

Partners.'” Finding of fact no. 58 states as foll ows:

In 1994-95, when [Terry] indicated to [Randall] her firmintent to
obtain a divorce, she was record owner to one-half interest in
several properties, including 1423 Akiikii Place; 1423A Akii ki

Pl ace; 45-569 Mahinui Road; 1975 & 1975A Metcal f; and 690 and 690A
Ki hi pai [sic]. Further, [Randall] also was on title for 1050

Il opono; 557 Kipuka Place; and 1277 Onioni Street. The parties
interests in all of these properties were acquired during the

marri age

The fact that the deeds conveying 1975 and 1975A
Metcal f Street and 690A Ki hapai were signed by David and Dor a,
Randal | and Terry, and Rodney and Yvonne as "G antors" suggests
that Terry had record title to some interest in those properties
but was not "record owner to one-half interest" in them

The evidence indicates that Terry and Randall were
record owners of a one-half interest in 1423 and 1423A AKi i Ki
Pl ace and 45-569 Mahi nui Road. The reason Randall gives why the
famly court erred when it awarded these one-half interests to

Terry without David and Dora being parties is because

[a]l]s held in Rossiter v. Rossiter[,] 666 P.2d 217, 4 Haw. App. 333
(1983), the record owner of land is a necessary and indi spensable
party to a divorce action.

[ David and Dora] have attenpted to discuss issues of rental
incomes, nortgages and other property related bills, with [Terry].
[Terry] refuses to discuss such matters with [David and

Dor a] . It is clear, that as co-owners of said properties, [David
and Dora] are being affected by the Famly Court's award of
property in the divorce to [Terry]. Therefore, pursuant to

Rossiter v. Rossiter, [David and Dora] should have been parties to

17 According to Plaintiff's Exhibits 51 and 55, in 1997 the Hew-
Hawai i Partnership owned real property on Ml okai, the island of Hawai‘, and
California and the followi ng real properties on OCahu: 45-104 Mauli Pl ace
41-1661 Hurmupaa Street, 45-569 Mahinui Street, 1179 Kahili Street, 1034 Mkapu
Road, and 41-021 Wailea Street, and David owned nunerous other properties. As
trustee of his personal trust, Randall's interest in the Hew Hawai
Partnership is 33%
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the divorce action before the Famly [Clourt ruled on the
di sposition of property in which they have an ownership interest
in.

We conclude that Randall msinterprets Rossiter v.

Rossiter, 4 Haw. App. 333, 666 P.2d 217 (1983). 1In Rossiter, a
nonparty owned all of the property in question. |In this case,
the parties own one-half of the property in question. The famly
court has jurisdiction over the one-half of the property owned by
Terry and Randal | and does not need David and Dora to be parties
bef ore awarding that one-half interest to Terry.
7.

Fi ndi ngs of fact nos. 43(3), 61, 63, and 65 state, in

rel evant part, as follows:

43(3). [Randal I'] intim dated [Terry] through such abuse, at
times bullying her and getting her to do things, such as signing
documents without reading them that were not in her best
interests and that, absent such coercion, she would not have done

61. The court finds . . . that in late [sic] 1995, [Terry]
was coerced into signing, without reading or obtaining |ega
advice, a nunmber of deeds and other documents which transferred
her interest in various properties into the Hew Family Partnership
(HFP), a recently formed entity.?!®

63. The Court believes . . . that the HFP is essentially a
sham designed to deprive [Terry] of her interest in the parties
real estate assets and to present an artificial barrier to
[Randal | *'s] ability to transfer to [Terry] her share of such
assets.

65. The Court finds that transfer of the property by
[Terry] to HFP, based upon coercion, was unconscionable and void

We conclude that in a divorce case where the general
partner of alimted partnership is not a party in the case and

the husband is the only one of the three |imted partners who is

18 No finding of fact identifies the person(s) who "coerced [Terry]

into signing[.]"

28



a party in the case, the famly court is not authorized to decide
that the limted partnership is a shamand that the wife's prior
conveyances of real property to the |imted partnership was
"based upon coercion, was unconscionable and void." Rossiter,
supra.

In the answering brief, Terry's counsel admts that
"[1]t was consistent with the practices of [Randall] and [David
and Dora] to have [Terry] sign docunments w thout reading them or
even knowi ng what they contained. For years, [Terry] relied on
[ Randal|] to protect her interests.” This adm ssion contradicts
the finding that Terry was "coerced into signing[.]"

8.
The Divorce Decree states, in relevant part, as

foll ows:

[Terry] is also awarded one-half interest in the property

located [at] 1975 and 1975A Metcal f. [ Randal I'] shall deliver to
[Terry] within 60 days a deed placing in her name one-half
interest in this property. [Randal ] is awarded the remaining
properties, including those on |lopono Street, Kipuka Street,

Oni oni Street, and Ki hapai.

The general partner and the limted partners of the
Hew Hawai i Partners are the trustees or the successor trustees of
t he personal trusts of David, Randall, and Rodney. As general
partner, trustee David has a 1% share of the partnership. As
l[imted partners, trustee David, trustee Randall, and trustee
Rodney each have a 33% share of the partnership.

The famly court cannot award Terry an interest in

property that is not owned by one or nore of the parties in the
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case. Rossiter, supra. The "property located [at] 1975 and
1975A Metcalf" is owed by Hew Hawaii Partners and it is not a
party in this case. Randall's interest in the Hew Hawai i
Partners is as trustee of his personal trust. Randall is a party
but he is not a party as a partner of Hew Hawaii Partners or as
trustee of his personal trust. Therefore, the famly court |acks
jurisdiction to award Terry "one-half interest in the property

| ocated [at] 1975 and 1975A Metcal f."

In the answering brief, Terry's counsel states that
"the argunment that [Terry] should resort to a civil action is
al so without nerit as this was a transacti on between nmarital
partners.” Qur first response is that these were transactions
bet ween one or both of the marital partners and others. All of
the rel evant transactions involved David, Randall, and Rodney as
grantor and Hew Hawaii Partners as grantee. Sone of the rel evant
transactions al so invol ved Dora, Rodney, and Yvonne.

Qur second response is that the famly court's subject
matter jurisdiction in divorce cases is specified in and limted
by HRS 8§ 580-47 (Supp. 1999). The new HFCR Rule 19(a) cited in
footnote 14 above does not expand the famly court's subject
matter jurisdiction. HFCR Rule 19 does not mandate or authorize
a joinder of a nonparty in situations where the famly court does
not have subject matter jurisdiction to adjudicate the issue

i nvol ving the nonparty.
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The question is whether, as discussed in Eaton v.

Eaton, 7 Haw. App. 111, 748 P.2d 801 (1987), the famly court has
pendent, ancillary, or incidental jurisdiction to decide that:

1. Randall is a general partner of Hew Hawaii Partners
rather than a limted partner;

2. Terry was coerced by sone unidentified person(s)
usi ng sonme unidentified nmeans into signing regular systemor |and
court deeds conveying real property to Hew Hawaii Partners; and

3. The deeds signed by Randall and Terry to Hew Hawai i
Partners are unconsci onabl e and voi d.

In the answering brief, Terry's counsel states, in

rel evant part, as follows:

[ Randal '] argues the decision below is defective because
[ David and Dora] were not included as parties. [ Randal '] knew t he
matters which were before the trial court but nade no nove to have
[ David and Dora] included as parties. Only now, when he dislikes
the results of the trial, does he reach for a second bite off the
apple by claimng [David and Dora] were not parties.

[ David and Dora] also knew about the litigation. Bot h were
listed as witnesses, although only [Dora] testified. [ Randal | ' s]
counsel, however, indicated [David] was outside the courtroom
while the trial was ongoing].]

[ David and Dora] did not seek to intervene prior to tria
nor did they choose to appeal the trial court's decision. They
neither sought the trial court's perm ssion to appeal nor filed a

Wit of Mandanus. Instead, they rely on [Randall] to represent
their interests, just as they did at the trial court |evel. | f
they are dissatisfied with the appellate decision, will they then

try for a third bite of the apple, arguing that they were
essential parties to the appeal rendering the decision invalid?

(Footnotes omtted.)
Terry fails to recognize that in divorce cases, the
famly court's jurisdiction over property and debts extends only

to "the estate of the parties" and "the debts of the parties.”
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HRS § 580-47(a) (Supp. 1999). The famly court's jurisdiction
does not extend to nonparties or their property, debts, or
interests. Rossiter, supra. Therefore, a nonparty has no duty
to intervene in the divorce case when the famly court exceeds
its jurisdiction by purporting to exercise jurisdiction over the
property, debts, or interests of the nonparty.
9.
Assumng it is a fact, the fact that Randall's 1996 and
1997 taxes were paid by David and Dora does not preclude the
famly court fromawarding Terry the tax refunds due Randall.
The question is whether Randall owes a correspondi ng debt to
Davi d and Dor a.
10.
Randal | contends that the famly court erred in failing
to resolve the issue of the contribution of the parties towards
t he support of their adult children who remai n dependent on the
parties for their education. He notes that "said matter was
addressed in [Randall's] closing Argunent submitted to the
court.” Hs note refers to the followi ng part of his My 10,

1999 cl osi ng argunent.

. Adult Children.

At the time of trial, both [sons] resided with

their father. It appears that [First Son] will continue to live
with his father and that [Second Son] will return to live with his
mot her . Bot h adult children are dependent on the parties for
educati onal purposes. [First Son] is currently attending
Kapi ol ani Community Col | ege and [ Second Son] is conpleting his
seni or year [at] the Acadeny of the Pacific. [Randal I'] deenms it

reasonabl e that both parties should continue to be responsible for
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1/2 of both [sons'] educational expenses and that their additional
living expenses should be paid to each of them directly by both
parties. The parties should also share the cost of medical and
dental insurance prem unms for both sons as well as the

unrei mbur sed nmedi cal and dental expenses.

Terry did not disagree with Randall's position. W
agree with Randall that this part of his closing argunment was
erroneously omtted fromthe D vorce Decree.

CONCLUSI ON

Accordingly, we vacate (1) paragraph "5. REAL
PROPERTY. " of the May 19, 1999 Decree G anting Absol ute Divorce;
and (2) the followi ng of the August 27, 1999 Findi ngs of Fact and
Concl usions of Law. The first sentence of finding of fact no.

34; findings of fact nos. 40, 42, 43, 58, 59, 60, 61, 62, 63, 64,
65, 66, and 72; and conclusions of law F, G and M

We remand for further proceedings consistent with this
opinion. In doing so, we remnd the famly court and the parties
of the HRS § 580-56(d) (1993) tine limtation discussed in Todd
v. Todd, 9 Haw. App. 214, 832 P.2d 280 (1992).

DATED: Honol ul u, Hawai i, February 26, 2001.
On the briefs: Chi ef Judge
Bl ake T. Ckinoto and
Anne M i not o
f or Def endant - Appel | ant . Associ at e Judge
J. E. Myl a Bl akl ey

for Plaintiff-Appellee.
Associ at e Judge
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