NO. 22768

I N THE | NTERMEDI ATE COURT OF APPEALS

FOR THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘1, Plaintiff-Appellee, v.
JOSEPH A. MANGLI CMOT, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FI RST CI RCU T
(CASE NO CAPA 30 of 5/19/99, HPD #99-170758)

MEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

Def endant - Appel | ant Joseph A. Manglicnot (Defendant)
appeals the July 15, 1999 judgnent of the district court of the
first circuit which convicted him upon his pretrial plea of nolo
contendere, oOf theft in the fourth degree, in violation of
Hawai i Revised Statutes (HRS) 88 708-833,! and sentenced himto
pay a $25.00 fine. Defendant takes issue with the district
court’s denial of his notion for deferred acceptance of his plea
of nolo contendere, or no contest (the DANC notion), brought

pursuant to HRS chapter 853. Discerning no error, we affirm

I. Standard of Review.

Whet her a court grants or denies a
noti on for DAGP [deferred acceptance of

! Hawai i Revi sed Statutes § 708-833 (1993) provides that “[a]

person commts the offense of theft in the fourth degree if the person commts
theft of property or services of any value not in excess of $100. . . . Theft
in the fourth degree is a petty m sdemeanor.”
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State v.

guilty plea], when seasonably made, is
properly within the discretionary powers of a
trial judge and when properly exercised, the
judge's discretionary action will not be

di sturbed on appeal unless there has been a
pl ain and mani f est abuse of such discretion.
State v. Martin, 56 Haw. 292, 294 (1975).

Cenerally to constitute an abuse, it
nmust appear that the court clearly exceeded
t he bounds of reason or disregarded rul es
[or] principles of Iaw or practice to the
substantial detrinment of a party litigant.
State v. Sacoco, 45 Haw. 288, 292 (1961).

Karwacki, 1 Haw. App. 157, 159-60, 616 P.2d 226,

(1980) .

ITI. Relevant Statutes.

HRS § 853-1 (1993) provided that:
(a) Upon proper notion as provided by
this chapter

(1) Wen a def endant
voluntarily pleads guilty
or nol o contendere, prior
to comencenent of trial
to a felony, m sdeneanor,
or petty m sdeneanor

(2) It appears to the court that
the defendant is not |ikely
again to engage in a crimnal
course of conduct; and

(3) The ends of justice and the
wel fare of society do not
require that the defendant
shall presently suffer the
penal ty i nposed by | aw,

the court, w thout accepting the plea of nolo

contendere or entering a judgnent of guilt
and with the consent of the defendant and
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after considering the recomendations, if
any, of the prosecutor, may defer further
pr oceedi ngs.

(b) The proceedi ngs may be deferred
upon any of the conditions specified by
section 706-624. The court may defer the
proceedi ngs for such period of tine as the
court shall direct but in no case to exceed
t he maxi mum sentence al | owabl e unl ess the
def endant has entered a plea of guilty or
nol o contendere to a petty m sdeneanor, in
whi ch case the court may defer the
proceedi ngs for a period not to exceed one
year. The defendant may be subject to bail or
recogni zance at the court's discretion during
t he period during which the proceedings are
def err ed.

(c) Upon the defendant's conpletion of
the period designated by the court and in
conpliance with the terns and conditions
est abl i shed, the court shall discharge the
def endant and di sm ss the charge agai nst the
def endant .

(d) Discharge of the defendant and
di sm ssal of the charge against the defendant
under this section shall be w thout
adj udi cation of guilt, shall elimnate any
civil adm ssion of guilt, and is not a
convi cti on.

(e) Upon discharge of the defendant and
di sm ssal of the charge against the defendant
under this section, the defendant may apply
for expungenent not |ess than one year
foll owi ng di scharge, pursuant to section
831-3. 2.

HRS § 853-2 (1993) governs the district court’s options with
respect to disposition of a DANC noti on:
Upon noti on nmade before sentence by the
def endant, the prosecutor, or on its own
notion, the court will either proceed in

accordance with section 853-1, or deny the
notion and accept the defendant's plea of

- 3-



guilty or nolo contendere, or allowthe
defendant to wi thdraw the defendant's plea of
guilty or nolo contendere only for good
cause.

| f granted, a DANC notion carries with it the consequences of
nonconpl i ance with any condition of the grant:
Upon violation of a termor condition
set by the court for a deferred acceptance of
guilty plea or deferred acceptance of nolo
contendere plea, the court may enter an

adj udi cation of guilt and proceed as
ot herw se provi ded.

HRS §853-3 (1993).

ITI. Issue Presented.

Def endant contends that the district court erred in
denying his DANC notion because it erroneously applied the
di squal i fying provision of HRS § 853-4(12) (1993):

This chapter shall not apply when

[t] he defendant has been charged with a

m sdeneanor of fense and has been previously

granted deferred acceptance of guilty plea

status for a prior felony, m sdeneanor, or

petty m sdeneanor for which the period of
deferral has not yet expired[.]

Def endant points out that the theft in the fourth degree of fense
he was charged with in this case is a petty ni sdeneanor offense,
not a m sdeneanor offense, such that he was not disqualified from

a deferred acceptance of his plea by HRS § 853-4(12).



pr oceeded

IV. The Hearing.
The hearing on Defendant’s DANC notion and sentencing
as foll ows:

[ DEFENSE COUNSEL]: Yes, Your Honor. For
the record, we’re gonna’ be noving orally for a
deferred acceptance of no contest plea. The
reason is that ny client, when he did what he
di d, he was under an extrene adverse situation.
He had — he’'s a painter by trade, and he’'d been
unenpl oyed for four years. Correct?

[ DEFENDANT] :  Yes. Four years.

[ DEFENSE COUNSEL]: And, he’s — he tried
to support hinself, and he could not find work
He, basically, fell upon extrenely hard tines.

He — he was, basically, penniless at the end.

He applied for welfare, and this was sonething he
di d because he was basically starving at the
tine. So, we're saying this is not likely to
reoccur. We realize he does have a — a record
froma — either it was a prior DANCP [ DANC pl ea]
granted him

We’'re arguing that two things that
di stinguish that. One is that, when he did steal

a wench, | guess, back in 1990 (nineteen
ninety), he was drunk at the tinme. Now, he — he
wasn't — he wasn’'t drunk at this time. This was

a desperation act.

And, the second thingis we will note that
Section 583-4(12) talks about he — he’s not
eligible for a deferred acceptance if he’'s
charged with a m sdeneanor. But, here, he's only
charged with a petty m sdenmeanor. So, we believe
t hat being the exception, or that — that the
statute wouldn’t preclude himfromapplying to —
to the Court.

We' d al so be asking that any fine that be
given be nore in the nature of $15.00 (fifteen
doll ars) ‘cause | believe the total amunt of
what he stole was $2.91 (two dollars and ninety
one cents). And, we'd ask that you waive the
Cl CF fee because right now he’s a — he’s in the
process of applying for welfare and he conti nues
to remai n pennil ess.



THE COURT: Al right. GCkay. [Defendant]
you want to say anything before | sentence you?
Add to what your attorney has said on your
behal f?

[ DEFENDANT]: I'mjust sorry. |I'm-— it’s
too late. I'msorry. But, | was — | had no
noney and stuff at the tine, and | haven’'t eaten
— | hadn’t eaten for a few days and stuff.

So,

THE COURT: GCkay. All right. M.
Pr osecut or.

[ PROSECUTOR]: For the Court’s information,
[ Def endant] did receive a prior deferral back in
1991. He also has tw contenpt of court
convictions on his abstract, as well as a Driving
W t hout a License conviction. Chapter 853-1 of
the Hawaii Revised Statutes says that a deferral
is granted to people when it appears to the Court
that the defendant is not |likely again to engage
in a crimnal course of conduct.

In this case, [Defendant] does have a
crimnal record and would not be eligible for a
deferral. The State does oppose the notion.

THE COURT: Okay.

[ PROSECUTOR]: And, also, with respect to
t he $50.00 fine, that would just be the standard
m ni mum fine that the State reconmmrends.

THE COURT: Al right. Anything el se?

[ DEFENSE COUNSEL]: (e second, please,
Your Honor.

THE COURT: Okay.

[ DEFENSE COUNSEL]: ((kay. Your Honor, we'd
ask the Prosecutor to stip’. Wuat was the — the
underlying charge on the contenpts were what?

[ PROSECUTOR]: It just says contenpts.

[ DEFENSE COUNSEL]: ((kay. Your Honor, we
— we’'re just gonna’ say that, basically, at this
poi nt the representations, we’'re absolutely not
sure what the contenpts were for, but we suspect
that it’s |ike now .



THE COURT: All right. Okay.

[ DEFENSE COUNSEL]: It’'s not — he’s not —
this is not a career crimnal, Your Honor

THE COURT: Ckay. All right. Because —-
[ Def endant], because you already received a DANCP
in the past, |I'mgonna” deny your request for
anot her DANCP this afternoon. So — and, |I'm
just gonna’ fine you $25.00 (twenty five
dollars), and that’s it. Wive the CICF. Ckay.

[ DEFENDANT] : COkay. Thank you.

THE COURT: All right. Thank you.

[ DEFENSE COUNSEL]: And, Your honor, just
for the record, we’'re gonna — we’'re gonna
respectfully nove to stay the inplenentation of
ths sentence pendi ng an appeal on this issue.

THE COURT: Al right. Request denied.
Thank you.

[ DEFENSE COUNSEL]: (kay. Thank you.

V. Discussion.

The success of Defendant’s appeal depends entirely upon
his assertion that the district court based its denial of his
DANC noti on excl usively upon the disqualifying provision of HRS
8§ 853-4(12). For the record contains anple justification in
Def endant’ s background for the court to deny his DANC notion
under the general eligibility factors set out in HRS
88 853-1(a)(1)-(3).

Def endant sei zes upon the comment the court nade as it
deni ed his DANC notion — “because you already recei ved a DANCP
in the past, |I’mgonna’ deny your request for another DANCP" —-

in arguing that the court’s denial was based exclusively, and
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t herefore erroneously, upon HRS § 853-4(12). By the sane token,
Def endant rejects the State’s argunent that the court based its

deni al instead upon the general eligibility factors contained in
HRS 88 853-1(a)(1)-(3). In Defendant’s words:

The State clains that the Lower Court
deni ed Defendant’s noti on for a DANC because
Def endant had already received a prior DANC
[Answering Brief at Page 2 (AB at 2)] This is
absolutely correct; the Lower Court used these
exact words. However, the Sate then goes on to
characterize the Lower Court’s reasoning, in
these terns, as a nanifestation of its
application of HR S. Section 853-1. (AB at 3)
There are no words in the literal | anquage of the
record to support this assertion.

The record on appeal does not indicate that
the Lower Court used any words whi ch approxi mat ed
this I anguage. It did not say, for exanple,

“[ Def endant] because it does not appear to ne
that you are not likely again to engage in such
criminal behavior, |I’mgonna deny your request
for another DANCP this afternoon”. |Instead, the
Lower Court, as the Sate points out, used the
followng literal words:

"[ Def endant], because you already
received a DANCP in the past I’ m gonna
deny your request for another DANCP
this afternoon”

AB at 10; Tr. at 6.

(Enmphases, capitalization, punctuation and bracketing in the
original.)

In the absence of a definitive statenment by the court
of the basis for its denial, we do not find it profitable to

focus out of context on a single judicial comrent.
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The comment relied upon by Defendant may support his
interpretation, as HRS 8§ 853-4(12) disqualifies a defendant from
its chapter’s benefits only if the defendant “has been previously
granted deferred acceptance of guilty plea status[.]” W search
in vain, however, for nention by the court, or by anyone el se at
the hearing, of the additional requirenment for disqualification,
that “the period of deferral [for the previous DANCP] has not yet
expired.” HRS 8§ 853-4(12). |If the court were indeed basing its
deci sion as Defendant argues it did, it would certainly have
inquired into that additional elenent, for many pertinent
guestions arise about the expiration of the statutory deferral
period for a 1991 DANCP that arose “when he did steal a wench, |
guess, back in 1990[.]” See HRS § 853-1(b).

The court’s comment mght just as well support the
State’s position. The prosecutor told the court at the hearing
about Defendant’s previous DANCP. He also informed the court
about Defendant’s two previous contenpt-of-court convictions, and
about Defendant’s previous conviction for driving w thout a
I icense. Thereupon, the prosecutor argued that

Chapter 853-1 of the Hawaii Revi sed Statutes says
that a deferral is granted to people when it
appears to the Court that the defendant is not
likely again to engage in a crimninal course of
conduct .

In this case, the defendant does have a
crimnal record and would not be eligible for a
deferral. The State does oppose the notion.



(Enmphasis supplied.) Al nost imediately thereafter, the court
made its ruling. Hence, in context, the court’s words reasonably
support an interpretation that the court considered Defendant’s
general background, and especially his previous DANCP which, as
it turns out, was inprovidently granted, and thereupon could not
conclude that he “is not |likely again to engage in a crim nal
course of conduct[,]” a required elenent for deferral under HRS

§ 853-1(a)(2).

VI. Conclusion.

Def endant’ s argunment does not anount to the positive
show ng necessary to overcone the assunption that no error has

been commtted. Au-Hoy v. Au-Hoy, 60 Haw. 354, 358, 590 P.2d 80,

83 (1979). As the court’s decision on the DANC notion is well
supported by the entire record of the proceeding, we discern no

i ndication that the court “disregarded rules [or] principles of

| aw or practice to the substantial detrinent of a party
litigant.” Hence, the court did not conmit “a plain and nmanifest

abuse of [its] discretion” in denying Defendant’s DANC noti on,
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and we affirmits July 15, 1999 judgnent. Karwacki, 1 Haw. App
at 159-60, 616 P.2d at 228.
DATED: Honol ulu, Hawaii, April 5, 2001.

On the briefs:

Brian Custer for Chi ef Judge
def endant - appel | ant.

Loren J. Thonmas,

Deputy Prosecuting Attorney, Associ at e Judge
for plaintiff-appellee.

Associ at e Judge
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