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NO. 22858
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

EDWARD JOSEPH CHI NG, Pl aintiff-Appellee, Cross-Appellee, v.
TANYA LYNAE CHI NG now known as Tanya Lynae Cassoni,
Def endant - Appel | ant, Cross-Appel lee, and M TCHELL J.
VERTH, Forner Custody CGuardian Ad Litem Party in
I nt er est - Appel | ee, Cross- Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D No. 97-3119)

VEMORANDUM OPI NI ON
(By: Burns, C J., Watanabe, and Foley, JJ.)

This appeal stenms froma custody dispute in the Famly
Court of the First GCrcuit (the famly court) over the twin
children (the twins or children) of Plaintiff-Appellee,
Cr oss- Appel | ee Edward Joseph Ching (Father) and
Def endant - Appel | ant, Cross-Appel |l ee Tanya Lynae Chi ng, now known
as Tanya Lynae Cassoni (Mdther). Although Mdther stipulated to
the entry of a divorce decree awardi ng permanent |egal and
physi cal custody of the children to Father, she subsequently
filed a Hawai‘i Famly Court Rules (HFCR) Rule 60(b) notion to
set aside the custody award portion of the divorce decree on the
basis of fraud, m srepresentation, and m sconduct on the part of
Fat her and a custody guardian ad |item (CGAL), who was appoi nted
by the famly court. Upon the famly court's denial of Mther's
notion, as well as Mdther's subsequent notion for

reconsi deration, Mther appealed. W affirm
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BACKGROUND

A The Parti es

Mot her and Father were married in Honolulu, Hawai‘i on
Novenber 26, 1995. The union resulted in fraternal tw ns,
Gabriella Kay Ching and Hunter Levy Ching (Hunter), born on
Decenber 2, 1996.

The marriage was marked by difficulties fromits
begi nning. According to Mother, Father had a history of drug and
al cohol abuse and physically abused her on nunerous occasi ons.
She cl ainms, for exanple, that in |ate August 1997, Father choked
her while she was hol ding one of the twins. Mther's account of
the choking incident is described in a police report dated
August 17, 1997, which includes a statenment by a police officer
that he had observed "visible redness to both sides of [Mdther's]
neck.” I n order to escape the abusive environnment, Mther states
she left Hawai‘ on August 27, 1997 and took the tw ns back to
her famly's home in Hannibal, Mssouri. Father vehenently
deni es physical ly abusi ng Mot her and points out that he has never
been convicted of abuse.

Fat her al so conplains that Mther travel ed out of state
twice without informng him The first incident occurred in July
1996, when Mt her traveled to Hanni bal, M ssouri and "prevented
[hin] from being present at [the] children's birth." The second
i nci dent occurred on August 23, 1997, when Mt her di sappeared

with the twins, pronpting Father to file a report of Custodi al
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Interference with the Honolulu Police Departnent (HPD) and, on
Sept enber 9, 1997, a conplaint for divorce.

B. The First CGAL's Recommendati on as to Tenporary
Cust ody of the Twi ns

On Septenber 16, 1997, Father filed a notion seeking
tenporary sole | egal and physical custody of the children.
Mot her responded the followi ng day by also filing a notion for
tenporary custody of the children. After a hearing on both
noti ons on Septenber 24, 1997, the famly court entered an
Oct ober 2, 1997 order that provided, in relevant part, that:
(1) Mother would have tenporary |egal and physical custody of the
children until Novenber 14, 1997, when a hearing was scheduled to
reexam ne the custody issue; (2) upon Mdther's return to Hawai ‘i
on Cctober 1, 1997 and until the Novenber 14, 1997 heari ng,
Fat her woul d have visitation with the twins as set forth in the
order; and (3) the famly court would appoint a CGAL to prepare a
cust ody reconmendation for the court.

The famly court thereafter appointed Dr. Terri Needels
(Dr. Needels) as CGAL and directed her to submt a report on or
bef ore Novenber 7, 1997. Father was ordered to pay Dr. Needel s’
one-time fee of $1, 000.

In a report dated Novenber 8, 1997, Dr. Needels:
(1) recommended that (a) Mdther be given sole | egal and physi cal
custody of the twins, and (b) Mdther and the twins be allowed to
reside in Mssouri; and (2) endorsed a visitation schene that

woul d (a) require Mother to return to Hawaii with the tw ns
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every three nonths, three tines a year, and (b) allow Father to
visit the children in Mssouri once a year. Dr. Needels based
her custody recomrendation, in part, on evidence she had
uncovered that suggested that Father had a history of

al tercations, abusiveness towards fam |y nenbers, and anger
control problens.

On Novenber 20, 1997, Father, unhappy wth the report,
noved to disqualify Dr. Needels and disregard her report or, in
the alternative, for an additional hearing on the matter. Father
clainmed that the report was an exanple of "irresponsible
reporting"” and was "[un] bal anced[,]" "bias[ed,]" and had an
"appearance of inpropriety.”

Fol | owi ng a Decenber 10, 1997 hearing on Father's
notion, the famly court, Judge Paul T. Mirakam (Judge Mirakamn )
presiding, orally denied the notion and approved Dr. Needels
recomendation to award tenporary custody of the children to
Mot her. The famly court deferred ruling on the permanent
custody, child support, and alinony issues until trial, "which
shall be scheduled in April, 1998," and on Decenber 15, 1997,
appoi nted Party in Interest-Appellee, Cross-Appellant Mtchell J.
Werth! (Werth or M. Werth) as the second CGAL, "to determine the
i ssue of permanent custody” and to prepare a report with

recommendati ons on or before February 19, 1998. The famly court

v Al t hough the order appoints "Mtchell A Werth," the substantive
evidence in the record indicates that his nane is Mtchell J. Werth (Werth).
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ordered Mt her and Father to pay Werth's fees equally, with no

cap on the total fees.
On Decenber 26, 1997, Judge Miurakam entered a witten

order, concluding, in relevant part, as foll ows:

[I]t is in the best interests of the children to returnto
M ssouri with [Mother]. [Mther] is awarded tenporary sol e
| egal and physical custody of the parties' mnor children.
[ Mother] is hereby authorized to | eave the island on
Wednesday, Decenber 17, 1997, with the children. The
[c]lourt further orders that the parties adhere to the
visitation schedul e as recommended by the CGAL in her
report, dated Novenber 7, 1997.

Until further [o]rder of the [c]lourt, [Mther] shall
bring the children back to Hawaii once every three nonths,
three tinmes per year and [Father] shall visit the children
in Mssouri once per year.

C. The Second CGAL's Recommendati ons as to Per manent
Cust ody

On Decenber 19, 1997, pursuant to the Decenber 26, 1997

order, Mother took the children to Mssouri and was expected to
return to Honolulu three nonths later, no later than March 17,
1998.

On March 3, 1998, prior to Mdther's schedul ed return,
Susan Orlando Liu (Liu), Mdther's attorney, faxed a letter to
Werth, confirm ng that Father was arranging for an apartnent,
aut onobi | e, parking, and cribs for Mdther and the twins for their
upcomng visit to Hawai‘i. Liu also requested that Werth contact
her to discuss the possibility of postponing Mdther's return trip
to Hawai ‘i until April, to coincide with the schedul ed Apri
trial and spare Mother and the twins the stress of having to nake
two long airline trips within a relatively short tinme period.

Liu stated that this arrangenment would all ow Father to be with
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the children for the two weeks ordered, save himsonme noney, and
hopeful |l y all ow neani ngful settlenent negotiations to take pl ace.
Liu al so rem nded Werth that she woul d be out of town on vacation
fromMarch 17 to April 2, 1998. Werth and Father both agreed to
the changes in travel plans reconmended by Liu.

However, on March 18, 1998, the day after Liu left for
a vacation in Europe, Father filed a Mdtion and Affidavit for
Pre-Decree Relief, seeking an order awarding himtenporary |ega
and physical custody of the children. Father clainmed that Mther
was in violation of the Decenber 26, 1997 order because she had
not brought the children back to Hawai‘ by March 17, 1998. A
hearing on the notion was initially set for April 8, 1998.

However, on March 20, 1998, Father brought an ex parte
notion to nmove up the hearing date, citing Mdther's refusal to
bring the children back for Father's court-ordered visitation,
and stating that "we have obtained Dr. Wight's opinion that
t hese young children nay be permanently physiol ogi cally damaged.
As they may view [ Mother's] refusal to bring the two m nor
children back for [Father's] court ordered visitation in a
simlar way that they experienced [ Mther's] kidnapping them and
hiding themfrom|[Father] for a 40 day period from August 24,
1997 to COctober 2, 1997." Judge Kenneth E. Enright granted
Fat her's notion the sane day and advanced the hearing to April 1
1998. No prior notice of the April 1, 1998 hearing was provided

to Liu or Mother.
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By a letter dated March 24, 1998, which was dictated by
Liu from Europe, signed by Liu's secretary, and faxed on
March 24, 1998 to Father's attorney, Sidney M chael Quintal
(Quintal), a copy of which letter was al so faxed to Werth, Liu
i nformed Quintal:

[ Father] has not fulfilled his agreenent which
assured was forthcoming prior to [ Mother's] departure.

Neither | nor the CGAL has recei ved cashi er checks for
the March child support; the April child support; for one
round trip airfare (approxi mtely $1,250.00); assurances a
two bedroom apartnent has been secured for [Mdther] and the
twins; the nanme and address of the apartment conpl ex; cribs
or toddler beds for the twins; keys to the apartnment in the
CGAL' s hands; and, keys to a vehicle in suitable condition
with requisite insurance in the CGAL's hands.

Since there are still no assurances that an apartnent
is available, the CGAL will have to verify that all the
above agreenents have been met and the apartnent is in fact
avail abl e.

Unl ess or until this office has received assurances
that all the above has been fulfilled, there is no
agreenment. Please be rem nded | amout of town and wll
return April 2, 1998.

(Enphases in original.)
By a letter dated March 26, 1998, which was faxed and
hand delivered to Liu on the sane date, Werth responded to Liu's

letter, stating:

In response to your March 24 letter and incidents up
through this day, | amconcerned that the direction of this
case is now goi ng agai nst the children's best interest,
agai nst our previous understandi ngs and agreenents, and

against the spirit of resolution. 1t is incunbent for you
to set things back on track inmrediately for the foll ow ng
reasons:

1. Oiginally, [Mdther] and the twins were to be

here by March 17 per prior court orders, but to help
acconmodat e your European vacati on and your absence from
Hawaii March 17-April 2, as well as [Mdther's] concern to
avoid the cost of a second trip to Hawaii from M ssour

. I negotiated to delay [Father's] visit with the
chlldren and rearranged the court hearing dates, including
the trial week all within April 1998.
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2. UNDERSTANDI NG THAT FLI GHTS ARE GETTI NG BOOKED
BECAUSE OF SPRI NG BREAK and Tl ME BEI NG OF THE ESSENCE, |
hel ped nake arrangenents with the cooperati on of [Father]
per my March 24 letter and fax to your client and nade sure
your office got that fax at 8:30 a.m (Before you were to
call your office that a.m) to help accommpdate and neke
things easier for [Mother] and the children by giving her
two (2) options and other assurances.

3. [Mother] called and left a nmessage at 8:15 a.m
on March 24 stating that she made her own reservations
(foregoing [Father's] offer) for April 2nd and that the
child's fare was $556 + tax and that she would call me later
to give ne the specifics of flight and arrival information

4, At 12:29 p.m on March 24 your letter to
[Quintal] was faxed to my office. Your letter stated
incorrect information and set unreasonabl e new conditions.
For instance, you ignored the copy of [Father's] cashier's
check for March child support (the necessary precondition
for the flight reservation), set new preconditions and
negat ed our agreement that you left me to work on in your
absence and to which | was fully conplying (plus ny adding
additional amenities to the benefit of [Mdther] and the
children).

5. I have been in contact daily with your office
since March 24 (speaking with your secretary and by | eavi ng
nessages) failing to get any direct contact back fromyou to
clarify. Note: | have been making it clear since before
your departure and to [Mther] ever since, that she would
not have to get on the April 2nd flight unless all necessary
terns were nmet (per my March 24th letter to [Mdther]) and if
such terns were not net by [Father], then I would hold him
responsi ble for any cost outlay to [ Mother] for flight
cancel lation. [MOTHER] IS STILL RESPONSI BLE FOR THE
April 2nd FLI GHT ARRANGEMENTS.

6. If you had any questions whet her these terns
were in jeopardy, it was incunbent upon you to contact ne
directly. Instead, you sent the m sinformed and

i nappropriate March 24th letter to [Quintal]. Renenber, you
left me (in your absence) the responsibility to negotiate
terms for the April 2nd arrival of [Mdther] and the
chi l dren.

7. Today, March 26th at 8:30 a.m (Hawaii tine),
two days after [Mther] was supposed to have given ne the
specifics of her April 2nd flight information, | called

[ Mother]. SHE NOW SAYS THERE ARE NO FLI GHT ARRANGEMENTS
BECAUSE OF YOUR ADVI CE TO HER (per your letter of March 24).
I then informed [ Mother] that | expect her and the children
to be here on April 2nd. | also left the same nessage wth
your office immediately after nmy call to [ Mdther].

| still plan to follow through with all necessary
arrangenents for [Mother] and the children well before their
April 2nd departure to Hawaii. | expect themto be here
April 2nd.
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1998 hearing before Judge Karen Radi us (Judge Radi us).

Fat her, Quintal, and Werth were present at the Apri

begi nni ng of the hearing the follow ng discussion transpired

concerning Liu' s absence:

( Enphasi s

THE COURT: . . . W're here on a notion for predecree
relief that was -- and a notion -- ex parte nmotion to
shorten tine filed by [Quintal] on behalf -- on behalf of
[Father]. The court has received a letter from[Liu's]
secretary indicating that [Liu] is not intown. |It's the
court's understanding that she's off island. Is it --

[WVERTH] : I n Europe.

THE COURT: In Europe. kay. Oher than that, we
have no witten response.

M. Werth, you're the guardian ad litem Do you know
when -- and the letter fromthe secretary from|[Liu] is
dated March 24th saying that she'll be returning April 2 and
that there's a settlenment conference on April 9th and the
trial for April 27th.

[WERTH] :  Yes, that was the understanding all the way
-- or even before [Liu] had | eft for Europe. Just for the

record, | had spoken to [Quintal] when | was infornmed that
there was going to be an April 1st hearing, reiterated that
the -- she was returning on the 2nd. He was going to try

and change the date to April 3rd for when she would be back
But due to the circunstances and recent devel opnents as per
a -- the letters that | have handed to the court to review,

| have asked that this matter be on for this norning because
there's sone court matters that we need to address regardi ng
the children. And |I'mhere on the limted basis for the
best interest of the children regarding them being here when
they' re supposed to be here and sone other concerns rel ated
to that. | do have a concern that [Mther] may have
absconded with the children. | can -- | can relate the
specifics of that at the proper tine this nprning.

THE COURT: Al right, the court will hold the hearing
this nmorning. Although we have notice that [Liu] is out of
town, quite frankly, | believe as a solo practitioner, her
-- her responsibility is to have another stand in if she's
not in town.

added.)

Werth then questioned the effectiveness of Liu's

At the

1

representation in this case since Liu had failed to have soneone

"stand

in

for her while she was away. Werth asserted that
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"Lius . . . not showng up[] is critical" to the "question of

whet her or not [Liu] has been acting in good faith

The famly court then heard Father's notion to change
i mredi at e custody. Father and Werth both expl ai ned that they
have nmade several attenpts to contact Mdther prior to the date
she was required to be in Hawai ‘i, but these attenpts proved
fruitless. Werth also stated that the day before Mther was
expected in Hawai ‘i, he had spoken wth Mther's stepnother, who
advi sed himthat she did not know Mther's whereabouts. In

contrast, Werth said, Father has denonstrated that

he's willing to do everything possible. He's followed ny
direction. He's gone to anger nmanagenent. He's done
everything that |1've asked himto do, unlike what |'ve
requested -- [Mother] is vilifying him She's caught up in
her personal thing with him and she's not | ooked to what's
best for the children.

My concern is that there's indication that [Mther]
may have already started fleeing. W don't know Father is
prepared, and he's made arrangenents to have an investi gator
over there check to see if [Mdther] is -- is still at
| ocati ons over there where we can find out where they are.
My concern is that if [Mdther] has any hint of know ng that

we will be doing anything -- or possibly doing anything to
bring the children back that she will flee. She has a
history. She has done this before. | -- what she's done is

made it very difficult for Father comi ng and going, for him
to see the children.

Judge Radius granted Father's notion and i ssued an
order dated April 1, 1998, that: (1) ordered a change of
tenporary custody of the children from Mother to Father;

(2) authorized Werth "to travel and bring [the children] back to
the Jurisdiction of Hawaii"; and (3) authorized Werth to arrange

supervi sed visitations between Mther and the children.
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On April 3, 1998, Father and Werth departed Honol ulu
for Hanni bal, Mssouri. The sanme day, Mther filed a Motion for
Reconsi deration and Motion to Stay Order of April 1, 1998. 1In an

affidavit attached to the notion, Liu attested, in relevant part:

2. | have been out of town fromMarch 17, 1998
until April 2, 1998. Prior to ny departure, [Werth] and |
had several conversations in which it was agreed that
[ Father] would furnish [Mother] with appropriate living
acconmodati ons, transportation, the [c]lourt required child
support, parking, beds for the children, and one-half of the
air fare. [Werth] assured ne that | would be informed of
the apartnment, the address of the apartnent and the keys
woul d be furnished either to ny office or [Werth's] office
prior to my March 17, 1998 departure. None of the
acconmodati ons were arranged prior to my departure.

3. Both [Quintal] and [Werth] knew that | would be
out of town.

4. The day after | left town on March 18, 1998,
knowi ng that | would be out of town, [Quintal] filed a
notion requesting i medi ate custody of the parties [sic]

children .

5. The hearing was set for April 8, 1998 at
8:00 a.m a week after | returned.

6. On March 20, 1998, [Quintal] filed an Ex-Parte
Motion for Order to Shorten Time for the Mdtion.

7. The Ex-Parte Motion to shorten time was granted
and was set for April 1, 1998.

8. [Werth] nade representation to nmy secretary,
Shawna Ki nsnan, that they had not realized that | would
still be out of town and that they would put it on next

Wednesday cal endar, April 8, 1998.

9. If I had know [sic] that a hearing would be held
on April 1, 1998, contrary to the representation of [Werth],
I would have had Ms. Wasson who was avail abl e on stand by
[sic] to handl e the energency for mne.

10. I have been working towards getting [ Mdther]
here. However, there were no assurances or representations
that she woul d have a place to stay.

11. On Thursday, April 2, 1998, | had a 40 m nute
conversation with [Werth]. At no tinme did he informne that
there had been a hearing on April 1, 1998 and that he was
authorized to retrieve the children. | informed himthat
Hunter had an ear infection.

12. On Friday, April 3, 1998, | contacted the
Cal endar Clerk to verify that the hearing had been placed on

-11-
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the cal endar for April 8, 1998. | was inforned at that tine
that the hearing had in fact taken place[.]

13. I then contacted the Court derk (Servi) who
informed this office that [Father] had been awarded
tenporary custody. Servi informed this office that he was
surprised that |I did not have a copy of the Order because
this Honorabl e Court had signed the Oder and [Quintal] had
taken it with himfollow ng the hearing.

14. My assistant inmediately went to court to
retrieve a copy of the order and was informed that there was
no copy of the order in the file and no record of a copy
being fil ed.

15. When | confronted [Werth] as to why he did not
informnme that there was a hearing on April 1, 1998, and why
I had not received a copy of the Order, he informed ne that
he was afraid | would advise my client to flee with the
children and that they would go into hiding.

16. As of 3:35 p.m this day, April 3, 1998, | have
not received a copy of the Qder from[Quintal] or [Werth].

17. [ Mot her] has made airline arrangenents to arrive
in Honolulu on April 20, 1998, which is after Hunter
finishes his nmedication for his ear infection

18. When | informed [Werth] yesterday, April 2,
1998, that ny client would be making arrangenents to be here
on April 20, 1998, he told ne he need [sic] to "check on a
few things and get back to ne." At no tine did he informne
that pursuant to court order the children's i medi ate
presence in Hawaii was required.

19. It would be extremely detrinmental to the children
and not in the children's best interest to be pulled away
fromthe security of [Mdther] and taken away by [Werth].

On April 7, 1998, Liu filed a "Mdtion for Leave to
Wt hdraw as Counsel for [Mdther.]" She gave the follow ng
expl anation for her w thdrawal:

I amunable to effectively represent [Mther] any | onger
since she is knowingly violating a court order against ny
advi se [sic] and counsel. She is not follow ng ny
instructions. There is an Oder requiring her to return the
children and | have advised her to conply, but so far she
has not. M representation of [Mther] has been rendered
unreasonably difficult. 1 can no |onger represent her in
good conscious [sic] as required by the Rules of

Pr of essi onal Conduct .

Shortly thereafter, Edward J.S.F. Smith (Smth or M. Smth)

repl aced Liu as Mther's attorney.
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On April 8, 1998, Werth filed a prelimnary CGAL report
"in order to get to the heart of the matter as to why tenporary
cust ody was changed on April 1, 1998 by [Judge Radi us] and why I
am now recommendi ng sol e physical and | egal custody to [Father]
with only supervised visitation for [Mdther]." Werth stated:

In short, [Mdther] is presently on the run, in hiding and in
defiance of the April 1st [c]ourt orders. On April 7, 1998,
her own attorney has now filed to withdraw as counse

because [Mother] is "knowingly violating a court order

agai nst ny advice and counsel. . . ." [Mdther] has
demonstrated a pattern of putting her own desires over the
best interest of the children, utilizing deception, perjury
and fal se accusati ons and extensive mani pul ati on for her own
purposes, at tinmes jeopardizing the health and safety of at

| east one of the children. She is now believed to be held
up in her childhood home town of Hannibal, M ssouri, where
personal Il y conducted an extensive investigation with the
assistance of a retired certified police officer and private
i nvestigator on April 4th and 5th[.]

Werth then outlined his activities and assessnents and concl uded
that Mot her had behaved contrary to the best interests of the
children. Anong the observations nade by Werth in his report
were the foll ow ng:

1

On Thursday, Decenber 17th | received a call that
[ Mot her] was denying [Father] his scheduled visitation wth
his children because [ Mdther] was saying "Dr. Tenby
(pediatrician) says Hunter is too sick to travel until the
weekend and therefore she was not allowing [Father] to see
the children". | immediately intervened and schedul ed
[ Fat her's] goodbye visit for the next day, over [Modther's]
objection with the help of her attorney. Unknown to nme at
the time, was that [Mother] already had a flight schedul ed
imediately after [Father's] visit, taking Hunter and his
twin sister on the 12 hour cross country overnight journey
while he was still sick. Medical records show that Hunter
arrived sick and was treated by Dr. Thornton in Hanni bal.
There was no conpelling reason, other than [ Mother's] whim
to | eave that Friday.

2. Mot her has made nunerous al legations and had col |l ected
various police reports representing [Father] to be a
potential threat to the children and that she feared him
Apparently, Dr. Needles [sic] was inpressed by these reports
upon my interview with her, as she was of [Mdther's]
demeanor. M investigation has found [Mther] to have a
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hysterical type of personality. For instance, several of
those police reports were nmade by [Mother]. One case went
to jury trial and was thrown out because [ Mot her' s]
testinmony was incredible. Uon reviewing all of the police
reports, | found themto be all mnor incidents, such as
[Father] stopping a girlfriend (years before) fromgetting
into her car and driving drunk to which she created a scene
and called the police. Oher incidents where [Father] stood
up for a girl, and another incident where he pulled the
string of a bar hostess' bikini. O all the incidents over
a 20 year period, he was arrested twi ce and found not guilty
twi ce.

3. Father in fact, upon ny observations and various tests
and situations over the past four (4) nonths, has very good
anger nanagenent skills, as well as excellent parenting
skills. . . . The nobst stress he has is caused by [Mther].
Example: | had the opportunity to view a videotape that was
made after [Mother] had abducted the children for 40 days
and was court ordered to return by October 1, 1997. The

pur pose of naking the tape was to counter [ Mot her's]

al l egations that [Father] should not have an initia
unsupervised visit with the children because it would be too
stressful for the toddl ers who woul d not have been bonded to
[Father]. In fact, the children were following himlike
new y hatched ducklings inmprinted to him . . . Near the
end of the tape something very interesting occurred. Wile
he was feeding the children at 5:00 p.m ([Mther] had a
court order to drop the children off to [Father] and pick
them up between 5:30 and 6:00) [Mther] called denandi ng a
toaster and anot her appliance, to which [Father] responded

"but they are not working". | could hear her scream ng on
t he phone, to which he answered "you can have them | just
was saying they are not working . .[.] you can have anything
you want". [Mother] hung up. Five nminutes |later [Mother]

call ed again demandi ng that [Father] drop the children off
to her, to which he responded "you know | have a busi ness
appointrmrent at 6:00 p.m andif | drop themoff |I'd have to
bring the nanny with nme, then bring the nanny back to the
house, then I'd mss ny appointnment”[.] Again, | could hear
her yelling on the phone. . . . At 5:20 p.m while [Father]
was changi ng diapers, HPD calls threatening to arrest
[Father] unless he returns the children to [Mther], and not
arguing with the police, [Father] conplies. This is an
example of [Mother's] hysteria and her setting up [Father]
with false allegation which I had an opportunity to witness.

4, | read a transcript where [ Mther] was being
guestioned on the stand about whether she ever got advice
froman attorney whet her she could | eave Hawaii with the
children (August 1997), to which she insisted she had not
and that she was never advised it was a problem . . . The
next question to [Mother] was "lIsn't it true you spoke to a
M. Farrell"™ to which [ Mdther] suddenly answered "Ch, Tont,
then going on to admit that the attorney advised her it was
a violation of custodial rights to take the children out of
state. This is just one of many examples of [Mother's]
credibility problems. .

5. | interviewed witnesses that [ Mother] clained
supported her allegations that [Father] was abusive to her
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These witnesses deni ed such abuse, saying the npst they saw

was a lot of yelling between these parents. Note: [Father]

has foll owed nmy advise [sic] and has taken and conpl eted an

anger nmanagenent course. | have w tnessed hi musing these
skills. He continues to consult with therapists to help him

| earn techniques to cope with various stressors caused hy

[ Mot her's] denial of his visitation with his children, her
taunting, false accusations, financial denands she continually
makes upon hi m hol ding the children hostage in M ssouri unless he
nmeets her numerous, unfounded demands. For instance, prior to
April 1st, the existing court order obligated [ Mther] to bring
the children back to Hawaii by March 17th at her own expense and
that [Father] was to return the children to M ssouri at his own
expense. Due to [Modther's] objections to having to nmake two (2)
trips (once visitation and the other for trial), as well as

[ Mot her's] attorney having a European vacation from March 17 to
April 2nd, | came up with a plan, convincing [Father] to hold off
his long anticipated visit wth the children, and with the
accommdation of this [c]ourt, the Settlenment Conference, Cal endar
Call and Trial Wek were all set within the nonth of April. This
way, | would be able to nonitor both parents, see what coul d work
between them for the benefit of the children and to address those
probl ems that the parents could not work out between thensel ves
with a service plan. The point here is that [Mther] canme up wth
vari ous preconditions and demands that were not part of the
original visitation thereby seeking concessions from]|[Father] that
he previously was not obligated to do. Note: [Mther] nmade no
concessi ons, only demands. Wen [Father] showed his conpliance,

[ Mot her] added new demands, basically hol ding himhostage if he
was to see his children at the later April 2nd date. As it turns
out, [Mdther] apparently had no plans to conply with visitation
unl ess he woul d keep neeting her rising and unreasonabl e denmands
that went way beyond his financial neans ([Father] was selling al
of his premarital assets at fire sales trying to nmeet her rising
demands until he could do no nore, which becanme the breaking
point)[.]

6. Most recently, there was an April 1st hearing
schedul ed by [Father's] attorney which was heard in front of
[Judge Radius]. . . . Judge Radius asked nme if | felt that

[ Mot her] was snubbing the [clourt, to which | answered
"yes". | then sought and was granted permnission to retrieve
the children after informng the [clJourt in the manner that
| planned to carry out the retrieval in a way to have the

| east adverse effect on the children, which included
bringing [Father] with ne. At that time, the [c]ourt
changed tenporary custody to [Father]. As it turned out,

[ Mot her] was going on the run.

8. Once in Mssouri, after the investigator and

di scovered the depth of [Modther's] fanily's deception and
after they were served with the Hawaii Order, we went to the
Hanni bal police and nmade an incident report #9804-6539. At
that tinme we presented the police with the investigator's
report . . . . and with the Hawaii Order which was
registered in Mssouri. . . . At that tine we stated that we
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were not | ooking to have anyone arrested but nerely wanted

the famly to bring forth the children and that it was in
[Mother's] interest to conply. The police seened to want to hel p,
but four (4) hours later we received a call fromthe police that
the Sheriff intervened and convinced themto stand back. OQur

i nvestigation and information gave us reason to believe that the
Sheriff and [Mdther's] family have some sort of ties that gives
[ Mother] a shield of protection, thus subverting due process and
our ability to retrieve the children. W understood that the
Sheriff's office has a reputation for "Setting up" people and we
were advised to |l eave town wthout delay. W had reason to
believe that the authorities were at our hotel in Hannibal after
we were at the police station and that we were bei ng nonitored.
After we left town, we called soneone we net who confirned that

[ Mot her] energed and was back at work and that the children were
seen[.] It seens clear that there is corruption in Hanni bal and
that [ Mother] and her fam |y believe they are beyond the | aw and
are snubbing the Hawaii [c]ourts. As one last bit of evidence,
see . . . at the bottomof the page where it is evidenced that the
police deleted their records of our incident report, thereby
providing [Mother] with a clear record as if nothing ever
happened.

(Bol ded enphases in original.) Wrth recoomended that the famly
court find Mdther in violation of court orders and award "ful

| egal and physical custody" of the children to Father. On

April 24, 1998, Werth submtted a suppl enental CGAL report,
reiterating his recomendation that Father be given | egal and

physi cal custody of the tw ns.

In an April 5, 1999 letter to Judge Radius and Judge R
Mar k Browni ng (Judge Browning), the Marion County sheriff
provided a totally different account of the events that took
pl ace when Werth and Father were in M ssouri

| have recently seen two reports entered into evidence in a
case that both of you reviewsd and one of you utilized in
your deliberations for settlenent. These reports were
submtted by M. Marty Hodges from Hanni bal, M ssouri, and a
M. Mtch Wrth, a | awer representing [Father]. They
outlined a remarkable tale wrthy of M. Twain, a once loca
resident. However, there is very little truth to their

tal e.

As | recall, | was contacted on Sunday, April 5th, 1998 by

[ Mother's] father, David Carr, who inforned ne that the
Hanni bal Police Department at the request of M. Hodges and
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sonme attorney fromHawaii was trying to serve an order to

pick up children. The order had not been signed or reviewed

by a |l ocal judge. | contacted the Hanni bal Police

Departrment and inquired as to why they were bei ng asked by

M. Hodges and M. Werth . . . to assist in picking up twin
children subject to a Hawaiian order entered into a foreign
judgenment [sic] in Marion County, M ssouri. W have had a few
experiences in this type of filings and it has been established in
our state that notification nmust take place and an opportunity for
response must also be allowed. The officers relayed to nme that
the foreign judgenent [sic] had been entered Friday | ate afternoon
of April 3rd and that there was no signature from one of our
Judges clearing it for enforcement on their copy.

I then net with the officers and informed themthat when the
order was enforceable, we, the Sheriff's Ofice, would
acconpany M. Werth and [Father].

I do not know [Mother] in this matter nor do I know her

mot her. | never nmet M. Werth nor [Father]. There was
never a stakeout of their hotel as we didn't even know where
they were staying nor did we care. As far as bugging their
rooms, | can hardly get court approval to plant |istening
devices in known drug | abs let alone a hotel room housing
two[ . ]

No one in ny office was looking for themuntil April 6th
when a Tenporary Restraining Order was issued by

Judge Jackson to be served on [Father]. Even then we did
not go out searching for [Father] as we expected himto be
at the Courthouse soliciting Judge Clayton for his signature
on the order. We left word with the court that we had the
TRO and to call us when he arrived. That call never cane to
this office.

| received these reports to review, when M. Ronald J.
Cassoni? and his investigator Kenneth C oud and ot her
Federal Investigators arrived in Hannibal to |look into this
matter. It was then that | learned that M. Werth was the
[ CGAL] for the children and not [Father's] |awer as he
reported to be to the Hanni bal Police Oficers.
Additionally, M. Hodges and M. Werth's story of intrigue,
corruption and deception seem better ainmed at thensel ves
than at ny office.

| understand that currently, M. Hodges is conmitted to the
State Mental Hospital in Fulton, Mssouri. He has had
nental problens for sonme tine and has spent tinme in both the
VA Mental Hospital in Colunbia, Mssouri and Fulton
Additionally, the credentials that he stated in his report
are fictitious, along with his exploits.

To ny knowl edge M. Hodges is not a private investigator
certified by this state. Eight years ago he applied for a
position with this office. As part of that process we ran a

2/

M. Ronald J. Cassoni subsequently married Def endant- Appel | ant,

Cross- Appel | ee Tanya Lynae Ching, now known as Tanya Lynae Cassoni (Mther) in

March 1999.
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background investigation that uncovered that he was not what
he preported [sic] to be.

M. Hodges is also currently under investigation by the
State Police and the Hanni bal Police Departnent for a crinme
involving a juvenile. It is indeed ironic that he was
chosen to assist in this natter.

D. The Trial and the Divorce Decree

At the outset of the trial held on April 27, 1998,
Quintal announced to the famly court, Judge Browni ng presiding:
"[We have settled all issues. |[|'ve prepared a decree granting
di vorce. They've requested six additional things, which we have
agreed to." Under the settlenent, which was read into the
record, Father was awarded the care, |egal and physical cust ody,
and control of the children, subject to Mother's rights of
reasonabl e visitation. Mther was awarded joint |egal custody of
the children. Additionally, Mther and Father agreed to accept
the visitation recommendations made by Werth in his April 8 and
24, 1998 CGAL reports.

Werth expressed several concerns about the settlenent:
(1) that the children not | eave the jurisdiction unless there is
a witten agreenent between both parties or an order of court;
(2) that in order to keep costs down and to serve the best
interests of the children, the parties should seek alternate
resol uti ons before enploying the services of Werth or anot her
CGAL; and (3) that both parties understand that they are
responsi ble for Werth's fees. Regarding this last point, the

foll owi ng col l oquy transpired:

[WVERTH]: . . . | mght have mssed it, but as far as
ny guardian ad litemfees, right now they're up to thirty
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thousand -- thirty thousand forty-five dollars, including,
you know, today.

|'"ve been partially paid by [Father] and |'ve gotten
thirteen hundred dollars from|[Mther], which those things
could be offset. But | wanted to be able to have sonething
in there to recogni ze, you know, what the anpunt is.

And if the [c]ourt has any questions on the amount, |
have detailed | ogs here that | would be happy to show the
[clourt.

THE COURT: | don't have any questions, M. Wrth. |
under st and what happened in this case.

You bot h understand that you re responsible for the
guardian ad litem s fees, correct?

[ MOTHER] :  Yes.
THE COURT: Correct, [Father]?
[ FATHER] : (1 naudi bl e).

THE COURT: Ckay.

The fam |y court then addressed both Mther and Fat her

i ndi vidual l'y, and both® acknow edged that they had heard

£l The colloquy of the Family urt of the First Circuit (the famly
court) with Mother was as foll ows:

THE COURT: Ckay.

Now, [Mother], |I'mgoing to ask you sonme questions --
very short questions.

You' ve had the opportunity to hear the agreenent
pl aced on the record this norning, correct?

[ MOTHER] :  Yes.

THE COURT: And prior to the agreenent being placed on
the record, you were involved in negotiations represented by
[Edward J.S.F. Smith (M. Snmith)] -- were just represented
by M. Smith with [Plaintiff-Appellee, Cross-Appellee Edward
Joseph Ching (Father)], correct?

[ MOTHER] :  Yes.

THE COURT: Al right.

And during the course of the negotiations, you had an
opportunity to speak to M. Smith and seek his advice,
correct?
[ MOTHER]: On nobst of it, yes.
(conti nued...)
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g(...continued)
THE COURT: Okay.

Are you satisfied with his representation?
[ MOTHER] :  Yes.

THE COURT: And you understand the terms of the
agreenment that's been placed on the record this nmorning?

[MOTHER]: | understand nost of it. | don't know if I
quite understand all the tax stuff.

THE COURT: Al right.

You want to ask him questions at this point to clarify
what you don't understand?

[ MOTHER] : (No audi bl e response).

THE COURT: \Why don't we take a couple minutes to go
off the record and [Mdther] can take the decree and review
the decree or -- actually while you're doing that, |I'm going
to ask [Father] sone questions. Okay.

[ MOTHER] : Ckay.

THE COURT: Back on the record.

[Mother], | was asking you sonme questions when you
indicated to the [c]ourt that you had sone questions
regarding the terns of the agreenent specifically regardi ng
the tax matters, correct?

[ MOTHER] :  Yes.

THE COURT: And | gave you an opportunity at that tinme
totalk with M. Smith.

[ MOTHER] : Thank you.

THE COURT: Correct?

And M. Smith has explained to you the details or the
-- has answered your questions regarding the -- the matters
that you had questions about, right?

[ MOTHER] :  Yes.

THE COURT: Are you satisfied with his answers?

[ MOTHER] :  Yes.

THE COURT: Now do you understand the terms of the
agreenment ?

(continued. ..)
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t he agreenent placed on the record, participated in the
negoti ati ons, had an opportunity to ask questions of their
respective attorneys, and understood the terns of the agreenent.
Thereafter, the court found that "both parties have voluntarily
and knowi ngly agreed to the terns of this agreenment and
understand the -- each and every single termof this -- this
agreenent, which is going to be made part of this decree.” The
Decree Granting Divorce was subsequently signed by both parties
and filed on May 5, 1998. It ordered, in pertinent part, as
fol |l ows:

4. LEGAL AND PHYSI CAL CUSTCDY[:] [Father] shall be
awar ded sol e physical custody, and control of the children
[Father] and [Mdther] to have joint |egal custody.
[l\/bt her] to have reasonable visitation rights. Each party
shal |l keep the other party infornmed of his/her residence
address and tel ephone nunmber so long as the children are
m nors.

5. VISITATION [Father] and [Mther] agree to and
accept, the CGAL's Reports and Reconmendations filed with
[the family court] on April 8, 1998 and April 24, 1998.
[Mother's] visitation to be established based on those
recomendations of [Werth]. [Mther] may have weekend
visits pursuant to prior witten agreenment of [Father].
Further a visitation schedule for [Mdther] should be
determ ned and executed with express witten agreenent by
[ Father] according to each parties [sic] availability
out si de of school or work.

31. CGAL: [Werth] will remmin, on a standby basis
only, as the Guardian ad litemfor the two mnor children

until April 2001. To help avoid disputes, both
parents shall seek alternate resol uti on when possi ble such
as nediation to help resolve i ssues that effect [sic] the

g(...continued)
[ MOTHER] : Yes.

THE COURT: And do you agree to the terns of this
agreement ?

[ MOTHER] :  Yes.

-21-



NOT FOR PUBLICATION

children's best interest. Further to pronote their
co-parenting skills [Mdther] shall utilize counseling,

t herapy, parenting prograns or other recogni zed service to
hel p pronote the best interest of the children.

a) [ Father] to pay 50% and [ Mother] to pay
50% of [Werth's] fees of $30,095 up to and including the

4/ 27/ 98 hearing | ess paynents received plus any additional
fees for subsequent services.

(Enphases added.)

E. The D spute Over Paynent of Werth's Fees

After the divorce decree was filed, paynent of Werth's
fees became an issue. On Decenber 4, 1998, Werth filed a Mtion
to Wthdraw as CGAL, citing the parties' failure to pay his fees
as required under the divorce decree. |In a declaration attached
to the notion, Werth stated, in part:

2. He was appoi nted as substitute CGAL on Decenber 15,
1997 "entitled to a fee without a cap" and which all parties
si gned such order on Decenber 10, 1997, [Father] and

[ Mot her] each agreeing to pay 50%

3. [ Father] made additional witten and verbal pronises
to pay all CGAL fees if [Mother] failed to pay;

4. VWhen [Father] failed to keep up with his paynents
during the pendency of this highly conplex case, he gave the
CGAL a security interest to a 1964 Thunderbird to keep the
CGAL working with a continuing prom se to nake good on
paynment ;

5. On April 27, 1998 [Father] and his counsel prepared a
Decree, stipulated to by [Mther] and her counsel, which was
read into the record in open [c]ourt before [Judge Browni ng]
wherein the CGAL's two Reports were "agreed to and accepted”
by all parties wherein it stated that over 200 hour [sic]
were performed by the CGAL to that date, and the parties
both agreed to the $30,095[] up to and including the 4/27/98
hearing | ess paynents received plus any additional fees for
subsequent services", such terns that were specifically

i ncorporated into the Decree Granting Divorce filed on

May 5, 1998;

8. The CGAL has not seen any good faith paynents by
either party for an extended period of time, though both
parties continue to expect additional work by the CGAL
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10. Though [Father] was appreciative of the CGAL's efforts
at the end of this case on 4/27/98 and reconfirned his
obligation to cover the CGAL's fees (and hinself look to

[ Mot her] for contribution thereafter), recently, in

avoi dance to naki ng good on any of a pile of post-dated
checks witten to the CGAL and not even naking a token $1[]
good faith paynment, [Father] is now re-creating the history
of this case as a ruse, even exhibiting verbal attacks on
the CGAL's past perfornmance in an obvious attenpt to avoi d
his responsibility to nmake paynent.

(Enmphasis in original.)

In response to Werth's notion, Father filed a
decl aration on Decenber 8, 1998, stating that he did not contest
Werth's withdrawal as CGAL but was wi t hhol di ng any contested
remai ni ng anount owed, pending a detailed, item zed bill
describing the services rendered by Werth. |In addition, Father
st at ed:

5) On March 17, 1998 [Quintal] agreed with the CGAL
to guarantee that [M. Werth] would be paid $10, 000 towards
his fees and he has. At that time [Quintal] anticipated
that his fees would not exceed $20,000 and | woul d pay ny
hal f of the $20,000 and [ Mbther] would pay her half of
$10,000. To this date | have personally paid [M. Werth] a
total ampunt of $9000 in cash, checks and services.

10) | amvery appreciative of all the tine and
effort this court and M. Werth have extended on ny case and
have been paying M. Werth $500 to $1000 per nonth for his
past hard work and tine he spent on this case in good faith
hopi ng that he will prepare an item zed bill soon.

M. Werth has been very persistent in being paid prior to ny
attorneys who both were on the case prior to himand
therefore he has been receiving "nore than I can afford"

bef ore everyone.

12) On March 19, 1997 | wote M. Werth a letter
(Exhibit A) providing my 1964 Ford Thunderbird Convertible
as collateral to M. Werth believing his total fees would be
capped at $10,000 for his CGAL report. Wen | committed to
this I had no idea that M. Werth would later submt a bill
for $30,095 therefore | never agreed or indicated that |
woul d "pronise" to pay all CGAL fees" as stated in
M. Werth's Decenber 4, 1998 declaration, paragraph 3. It
has been M. Werth's insistence that | pay the entire CGAL
fees and that | try to get the noney back from [Mther]. |
believe M. Werth thinks he will never get another penny
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(Enphasis in original.)

letter fromFather to Werth dated March 19,

in part:

from[Mther]. M. Werth manipulated me into issuing him
posted checks totaling $7000. Since M. Werth had been paid

nore than $10,000 from[Mther] and | for his CGAL fees, |
beli eved that the 1964 Thunderbird used as collateral for
the prom sed $10, 000 was sufficiently satisfied per ny
letter of March 19, 1998, paragraph 3, | ast sentence. |
have stated to M. Werth that no court in Anerica would
force [Mother] to pay ne after | pay her court ordered 50%
share of CGAL fees and felt that it was not ny duty.

M. Werth's reply was "I'mnot a collection agency" neani ng
he did not want to go after [ Mother] for her share of his
fee's [sic]. | believe that he wanted to give ne

subrogation rights

[Quintal] informed nme that you have received $2000 fromne
and $1800 from [Mther] totaling $4800 thus far towards your
CGAL report. Although we do not have a statenment from you
of your tinme and services and have not conpl eted your report
[Quintal] informs nme that you want an additional $5000 prior
to conpleting your report. The $5000 should be split
equal |y between [Mther] and | plus | am ahead of [ Mt her]
by $200.

[Quintal] stated that he wi shes to cap your CGAL fees to
$10, 000 throughout the trial therefore in addition to the
$5000 you will be requiring $1200 nore bring [sic] your
total fees to a $10,000 cap. As you know | amcurrently

wi thout funds to pay the balance of ny half in the amount of
$3000 and do not want you to have to chase [Mdther] for the
bal ance of her half of $3200.

Are you willing to take as collateral a pronissory note in
the ambunt of $6200 from nme secured by my 1964 Ford

Thunder bird Convertible. Although you would continue trying
to get [Mother] to pay her half of the nmobney I will stand
good for your fees up to $10, 000 and wi |l endeavor to offset
[ Mot her's] share during the divorce settlenment if she wl

not pay. | amwlling to transfer lien holder [sic] of ny
1964 Ford Thunderbird convertible to both your name and ny
nane. | should | eave nmy nane as the registered owner
because of insurance coverage purposes. |In addition | wll
be willing to park the vehicle within your garage until the
vehicle is sold or | amable to pay a maxi mum of $6, 200 nor e
([ Mother's] half $3,200 & [Father's] half $3,000).

I would be willing to sign such a prom ssory note with the
1964 T-Bird as a collateral for the conpletion of your GGAL
report which was due on February 17, 1998 and i s now due on

April 2, 1998. | further will agree that if [Mdther] and or
I do not pay you in full within 2 months of the conpletion
of the trial date then you will be allowed to sell the 1964

T-Bird for no |l ess than $9,000 and pay yourself the $6200.
The T-Bird is currently listed in the Buy and Sell for
$12, 500.
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On Decenber 16, 1998, the famly court granted Werth's Mdtion to
Wt hdraw as CGAL.
On March 22, 1999, Werth filed a Mdtion to Conpel

Paynment to CGAL, which stated, in pertinent part, as follows:

COVES NOW [WERTH], as CGAL pursuant to the Decree
Granting Divorce heard before [Judge Browning] on April 27,
1998 and cited in paragraphs 5 and 31 of said Decree filed
on May 5, 1998, as well as other prom ses of [Father] to the
CGAL to stand good for all fees that [Mdther] cannot or will
not pay the CGAL upon which the CGAL relied when accepting
appoi ntment of this case, and nobves this Honorable Court to
Conpel Paynent to the CGAL forthwith on the ground of the
parties [sic] failure to pay the CGAL fees as agreed in said
stipul ated Decree under paragraph 31(a)[], as well as
[Father's] failure to honor additional obligations nade to
t he CGAL.

(Bol ded enphasis in original.) 1In a supporting affidavit, Werth
claimed that Father "nmade verbal prom ses to keep paynents
current before CGAL services were conmmenced upon which the CGAL
relied, as well as additional prom ses, to pay all CGAL fees if
[Mother] failed to pay, sonme of which were in witing, in order
to keep ne working on this case[.]" Additionally, when Father
failed to keep up with his paynments, Werth stated, "he gave the
CGAL a security interest to a 1964 Thunderbird to keep the CGAL
working with a continuing prom se to nake good on ful
paynment[.]" (Bolded enphases in original.) The affidavit
further stated, in relevant part:

5. On April 27, 1998 [Father] and his counsel prepared a
Decree, stipulated to by [Mther] and her counsel, which was
read into the record in open [c]ourt before [Judge Browni ng]
wherein the CGAL's two Reports were "agreed to and accept ed”
by all parties wherein it stated that over 200 hours were
perfornmed by the CGAL to that date, and the parties both
agreed to the $30,095[] up to and including the 4/27/98
hearing | ess paynents received plus any additional fees for
subsequent services", such ternms that were specifically

i ncorporated into the Decree Granting Divorce filed on

May 5, 1998; . . . Note: Though [Father's] primary
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responsibility to CGAL for all fees continued, [Father]
stated he wanted the Decree to cite [Mother] for 50%in order that
she not be excused to reinmburse himfor her share.

6. That since 4/27/98 the CGAL was called upon to perform
services in excess of an additional twenty (20) hours

7. On May 21, 1998 [Father] cited appreciation for ny
continued efforts, citing his intent to make a paynent pl an
since the T-Bird (my security interest) had no buyers yet

8. On June 15, 1998 [Father] gave the first set of

8 post-dated checks with a witten promise to make
"addi ti onal paynents between these post dated checks in
hopes to conplete what | owe you sooner"” . . . , but since
Oct ober 1998 when [Father] no | onger needed ny services, not
only had he not made any 'additional paynents', the checks
(5) have not been good;

9. In Novenber 1998 [Father] wote an additiona
7 checks, which would have brought up his total paynent to
$21,500, if the checks were good . . . . Note: It turns

out those 7 nonthly $1, 000 checks were m sdated starting
fromMarch "1998" instead of 1999 raising further questions
of bad faith since checks are good for only 6 nonths, thus
al ready expired.

10. That the CGAL has received to date | ess than 1/3 of
the fees that were due on 4/27/98, was expected to keep
wor ki ng wi t hout receiving additional payments, checks were
bounci ng, and the T-Bird security interest that was promised
to the CGAL was sold without CGAL's knowledge or consent,
the money from which went to [Father's] attorney [Quintal]
months ago, informing the CGAL after the fact;

12. On Decenber 10, 1998 this [clourt granted ny Mdtion to
Wthdraw as CGAL. In the halway foll ow ng that hearing,
[Father's] attorney Quintal proposed that | hold off
depositing any checks until February 1, 1999 by which tine
they woul d have a full settlenent of nmy CGAL fees;

14. On February 2, 1999 | deposited [Father's] 5 checks
(Oct 98-Feb 99 totalling $4,500) having heard no word to do
ot herwi se, all of which were returned to ne citing
"insufficient funds";

15. Thereafter, [Father] nmade it clear to me that he would
not act in good faith to make good on any paynent, and it
being clear to me that Father had been perpetrating a fraud
regardi ng his checks, | turned the bad check nmatter over to
HPD on February 18, 1999[.]

(Bol ded and underscored enphases in original.)
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Attached to Werth's affidavit were several letters
witten by Father to Werth. In a letter dated March 29, 1998,
Fat her stated "I continue to stand good for all of your fees as a
responsi bl e parent even if [Mdther] can not [sic] or will not pay
you. "

On March 24, 1999, Father, pro se, filed a Motion for
Post - Decree Relief from CGAL Col | ecting Unsubstanti ated CGAL Fees
and Conpel CGAL to Provide Witten Verification of H s Verbal
Request for $30,095. Father requested that the famly court

determne if Werth was "required to abide by [Hawaii Revised

Statutes §8] 587-34 [(1993)%] and 571-87 [(1993)° and/ or

o Hawaii Revised Statutes (HRS 8§ 587-34 (1993), which is part of
the Child Protective Act, sets forth the process for appointing and
conpensating a guardian ad litemfor a child involved in a child protective
proceeding. It also describes the duties of a court-appointed guardi an ad
litem (GAL) in a child protective proceedi ng.

) HRS § 571-87 (1993) provides as foll ows:

Appointment of counsel and guardian ad litem;
compensation. (a) Wen it appears to a judge that a person
requesti ng the appoi ntment of counsel satisfies the
requi rements of chapter 802 for determ nation of indigency,
or the court in its discretion appoints counsel under
chapters 587 and 346, part X or that a person requires
appoi nt ment of a guardian ad litem the judge shall appoint
counsel or a guardian ad litemto represent the person at
all stages of the proceedi ngs, including appeal, if any.
Appoi nted counsel and the guardian ad |litemshall receive
reasonabl e conpensation for necessary expenses, including
travel, the anmpunt of which shall be determ ned by the
court, and fees pursuant to subsection (b). All of these
expenses shall be certified by the court and paid upon
vouchers approved by the judiciary and warrants drawn by the
conptroller.

(b) The court shall determine the amount of
reasonabl e conmpensation to appoi nted counsel and guardi an ad
litem based on the rate of $40 an hour for out-of-court
services, and $60 an hour for in-court services with a
maxi mum fee in accordance with the foll owi ng schedul e:

(conti nued...)
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provide a detailed billing depicting the dates, activities, tine
and charges to [Father] to verify that his alleged charges of
$30, 095 include his discounted fees of $100 per hour from Apri
2, 1998 in Werth's request for $30,095 that was allowed to be
placed in the Decree Ganting Divorce . . . on his verba
representation dated April 27, 1998 and filed on May 5, 1998 in
order to finalize the Decree.”

On April 26, 1999, Mdther, now represented by attorneys
Charles T. Kleintop, Steven L. Hartley, and Durell Douthit, filed
a menorandumin response to Wrth's notion to conpel paynent of
CGAL fees. In her nmenorandum Mther noted that Werth's notion
only sought paynent from Father. Additionally, Mther indicated
t hat she had "uncovered consi derabl e evidence of fraud,
m srepresentation, and other m sconduct on the part of [Werth]
and [Father]" and intended to file a notion, pursuant to HFCR

Rul e 60(b), to set aside various provisions in the divorce

¥(...continued)
(1) Cases arising under chapters 587 and 346,

part X
(A Predi sposition ................... $1, 500;
(B) Post di sposition review hearing ... $500;

(2) Cases arising under chapters 560, 571
580, and 584 ......... ... ... $1, 500.

Payments in excess of any nmaxi mum provided for under
paragraphs (1) and (2) may be made whenever the court in
whi ch the representation was rendered certifies that the
amount of the excess paynment is necessary to provide fair
conpensation and the paynent is approved by the
adm ni strative judge of such court.

The statutes governing divorce and child custody issues are set forth in HRS
chapters 571 and 580.
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decree, including the CGAL fees. Accordingly, she requested that
the famly court defer fromdeciding her liability for Werth's
fees until the court decided the nerits of her HFCR Rul e 60(b)
not i on.

On May 7, 1999, the famly court, Judge Browni ng
presi ding, conducted a hearing on Werth's notion to conpel
paynent of CGAL's Fees and Father's Mtion for Post-Decree Relief
from CGAL Col | ecting Unsubstanti ated CGAL Fees. Because Fat her
wi thdrew his notion at the beginning of the hearing, the famly
court was left to decide only Werth's notion. After hearing
argunents fromthe parties, the famly court concluded that the
di vorce decree was enforceable and, therefore, "[Father] is only
responsi ble for half of the [CGAL] fees, and he will pay that."

Regarding Mother's liability, the famly court stayed
t he order pending resolution of Mother's HFCR Rul e 60(b) notion.
The famly court then discussed with the attorneys the
appropriate manner to proceed with Mther's HFCR Rul e 60(Db)
nmotion. Judge Browning remarked, "What | would Iike to know from

counsel and what is not clear in ny mnd is does there have to be

atrial on this matter . . . . And that's what | need sone
gui dance fromyou guys on. . . . | don't know off the top of ny
head."” Mbdther requested a trial to deal with the questions of

fact that were likely to arise. Father agreed, suggesting that a
one-day trial be held in about six nonths' tine. Wrth, on the

ot her hand, voiced his concern that a trial would nmean a delay in
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his getting paid for his CGAL services. Judge Browning then set
a one-day evidentiary hearing for the week of Novenber 1, 1999.
Quintal thereafter orally noved to withdraw as counsel for

Fat her .

On May 10, 1999, the famly court entered a witten
order granting Werth's notion to conpel paynent. The order
required Father to pay Werth $6,547 by cashier's check by My 10,
1999 "in exchange for all outstandi ng post-dated checks
contained/referred to in [Werth's notion] to conpel paynent.”
Additionally, it: (1) ordered Father to pay the bal ance of
$1,643 to Werth on or before July 2, 1999; (2) granted Quintal's
notion to withdraw as Father's counsel; (3) directed Mother "to
pay [Werth] her 50% share of the fees pursuant to the May 5, 1998
Decree"; but (4) stayed paynent by Mt her of her share of Werth's
fees "pending further order of the [c]ourt.”

F. Mbther's Motion for Relief fromthe Di vorce Decree

On May 5, 1999, Mother filed a notion for relief from

the May 5, 1998 di vorce decree, requesting

the [c]lourt to set aside the provisions in the parties’
May 5, 1998 Divorce Decree addressing | egal and physi cal
custody, visitation, child support, and the [ CGAL] for the
foll owi ng reasons:

A. Actual Fraud Upon [ Mther] And The Court.

1. [M. Werth] and [Father] perpetrated a
fraud upon [Mdther] and the [c]ourt by orchestrating
and participating in a scheme wherein [ Father] agreed
to pay (and promi sed to pay) all of M. Werth's CGAL
fees in exchange for findings, conclusions, and
recommendati ons favorable to [Father] in M. Wrth's
CGAL report(s). The specifics are as foll ows:

a. On March 22, 1999, M. Werth filed a

Motion To Conpel Paynment to the CGAL seeking to
collect his alleged outstanding CGAL fees from
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[Father] (in excess of $30,000.00). In support
of that Motion, M. Werth admitted "[ Fat her]
made verbal prom ses to keep paynents current
bef ore CGAL services were comenced upon which
the CGAL relied, as well as additional prom ses,
to pay all CGAL fees if [Mdther] failed to pay,
some of which were in witing, in order to keep
ne working on this case". (Enphasis added.)

b. In further support of his request
for payment from[Father], M. Werth referenced
several conversations, oral agreenents, and
ot her assorted deals he nade with [ Father]
regarding the paynent of his CGAL fees.

C. One of the "side deals" entered into
by M. Werth and [Father] was that [Father]
woul d give M. Werth his 1964 Thunder bird
aut onobil e as security for the paynment of
M. Werth's outstandi ng CGAL fees.

d. The col | usi on between [ Fat her] and
M. Werth (unbeknownst to anyone but M. Werth
and [Father]) was violative of the Decenber 15,
1997 Order requiring an equal sharing of the
CGAL fees and resulted in tw (2) totally biased
and unbal anced CGAL reports in [Father's] favor
(dated April 8, 1998 and April 24, 1998) that
contai ned fal se, inaccurate, and unsubstanti at ed
i nformation.

e. The CGAL reports were read,
consi dered, and relied upon by the [c]ourt and
[ Mot her's] attorneys and directly influenced an
unfair result as reflected in the May 5, 1998
Di vorce Decree.

2. M. Werth and [ Fat her] perpetuated a fraud
upon [Mdther] and the [c]ourt by meking false
statenments at the April 1, 1998 hearing on [ Mot her' s]
March 18, 1998 Motion for Pre-Decree Relief
(hereinafter "April 1, 1998 hearing") and in
M. Werth's April 8 and 24, 1998 CGAL reports, all of
whi ch influenced the child-rel ated provisions of the
May 5, 1998 Divorce Decree. Exanples of these fal se
statenments are the foll ow ng:

a. M. Werth made the follow ng fal se
statenments at the April 1, 1998 hearing: "[My
concern is that there's indication that [Mther]
may have already started fleeing. M concern is
that if [Mother] has any hint of know edge that
we will be doing anything -- or possibly doing
anything to bring the children back that she
will flee. She has a history. She has done
this before. | -- what she's done is made it
very difficult for [Father] coming and going,
for himto see the children." M. Werth had
absol utely no basis or support to make any of
these fal se statenents.

-31-



NOT FOR PUBLICATION

b. [ Father] (through his attorney
[Quintal]) falsely represented at the April 1,
1998 hearing that "[Mther] cut off
comruni cations with [Father] and the CGAL. And
I think she is heading south." [Father] had
absolutely no basis or support to make any of
these fal se statenents.

cC. [Father] (through [Quintal]) falsely
represented at the April 1, 1998 hearing that he
had "fired" the prior CGAL, [Dr. Needel s].
[ Fat her] had absolutely no basis or support to
make this fal se statenent.

d. M. Werth falsely represented in his
April 8, 1998 report that [Mther] was
"presently on the run, in hiding, and in
defiance of the April 1st [c]lourt [o]rders."”
M. Werth had absolutely no basis or support to
make this fal se statement.

e. M. Werth falsely represented in his
April 24, 1998 report that "[Father] and | were
bei ng stal ked by Sheriff Dan Canpbell during our
stay in Hannibal". M. Wrth had absolutely no
basis or support to make this fal se statenent.

f. Both of M. Werth's CGAL reports
fal sely represented that he faced deception and
corruption from[Mther's] fanmly and the
Hanni bal Police Departnment when he attenpted to
retrieve the children on April 5, 1998.

M. Werth had absolutely no basis or support to
make this fal se statenment.

B. Constructive Fraud Upon [ Mdther] And The Court.
In addition to the actual fraud by M. Werth and [ Fat her],
M. Werth perpetuated a constructive fraud upon [ Mot her] and
the [c]ourt by breaching his duty as CGAL to act as an
i ndependent and unbi ased fact finder in behalf of the
children's interest. These breaches influenced the
child-rel ated provisions of the May 5, 1998 Di vorce Decree.
Exanmpl es of these breaches are the foll ow ng:

1. M. Werth failed to investigate the
serious allegations regarding [ Father's] physical
abuse of [Mther].

2. M. Werth failed to investigate the
serious allegations regarding [Father's] al cohol and
drug abuse probl ens.

3. M. Werth failed to perform(or have
perfornmed) any home study with [Mther] and the
chil dren.

4. M. Werth failed to record the interviews,

i f any, he conducted and docunents, if any, he relied
upon to support his findings and recomendati ons, thus
|l eaving virtually no record to trace or review.
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5. I nst ead of focusing on the children,
M. Werth made unsupported personal attacks on
[ Mot her], her famly, her friends, and the Hanni bal
Pol i ce Department, and thereby abandoned all pretence
[sic] of inpartiality and became an advocate for
[ Fat her].

C M sconduct Toward [Mdther]. |In addition to the
actual fraud by M. Werth and [ Father], and the constructive
fraud by M. Werth, M. Werth and [ Father] engaged in
m sconduct directed against [ Mother]. This m sconduct
i nfluenced the child-rel ated provisions of the May 5, 1998
Di vorce Decree. Exanples of this msconduct are the
fol | owi ng:

1. M. Werth and [Father] entered into
i nproper, secret financial arrangenents which
i nfluenced the findings, conclusions, and
recomendations of M. Werth. By doing this,
M. Werth placed his own nonetary gain above his duty
to the [c]Jourt, [Mther], and the children.

2. As the CGAL, M. Werth intentionally:

a. failed to investigate and properly
consi der the allegations (and proven incidents)
of famly violence by [Father] against [Mother].

b. failed to investigate and properly
consider the allegations (and proof) of
[ Father's] drug and al cohol abuse.

c. failed to conduct a hone study
eval uation of the children and [ Mother].

d. failed to properly evaluate the case
as a neutral and unbi ased fact finder.

3. As an attorney, M. Werth violated his
duty under Rule 3.3, Hawai‘i Rul es of Professional
Conduct to:

a. not "make a false statenent[s] of

material fact or lawto a tribunal".

b. not "fail to disclose a materi al
fact to a tribunal when disclosure is necessary
to avoid assisting a crimna or fraudul ent act
by the client”.

c. not "offer evidence that the | awyer
knows to be false".

(Internal brackets, ellipsis, and capitalizations omtted;
enphases in original.) Mther's notion for relief sought to set
asi de those provisions of the May 5, 1998 di vorce decree dealing

with custody and to award her sole | egal and physical custody of

- 33-



NOT FOR PUBLICATION

the children, subject to Father's right to reasonable visitation.
Mot her al so sought child support from Father and an order:

(1) requiring Father to pay for all of Wrth's fees, and

(2) awarding her all of her attorney fees and costs incurred in
connection with her notion. Attached to Mdther's notion was a
thirty-seven-page Menorandumin Support of Mdtion, in which

Mot her cl ai ned t hat

shortly after his appointment, M. Werth began to | ook after
his own interests, instead of the children's. Initially,
M. Werth demanded payment for his services from both
[Father] and [Mother] as prescribed under the Decenber 15,
1997 Order Appointing Custody Guardian Ad Litem However,
at some point early on in his appointnent, M. Werth nade a
secret deal with [Father] wherein [Father] prom sed to "keep
paynents current before CGAL services were conmenced".

M. Werth adnittedly relied on this pronise from][Father],
as well as on additional prom ses from[Father] to pay all
his CGAL fees if [Mther] failed to pay (sone of which were
inwiting). According to M. Wrth, all of this was done
"in order to keep [M. Werth] working in this case". In
addition, on March 17, 1998, [Father] agreed to "guarantee”
that he woul d pay $10, 000.00 of M. Werth's fees. Then, on
or about March 19, 1998, [Father] gave M. Werth a security
interest in [Father's] 1964 Thunderbird to keep [ M. Werth]
working as the CGAL "with a continuing pronise to make good
on paynent". Meanwhile, [Father] also paid M. Werth

$500. 00 to $1, 000.00 per month for his "past hard work and
time he spent on th[e] case".

(Enmphases in original.) Also attached to the notion was an
affidavit signed by Mother, in which she averred: "I hereby
affirmthat | provided all of the factual information contained
in the Menorandumin Support of Mdtion" and "I further affirm
that all of the factual information contained in the Menorandum
in Support of Motion . . . is true, correct, and accurate to the
best of ny know edge and belief, and | adopt it all as ny

testi nony under oath."
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On May 6, 1999, Werth filed his response to Mother's
notion. Werth argued that Mther's notion should be denied
because: (1) the parties nade a clear, informed and voluntary
stipulation to each of the terns of the divorce decree; (2) the
notion was a "continui ng sham based on fal se all egations”;

(3) the assertion that he was "paid off is another exanple of
distortions and fal se allegations”; and (4) the stipul ated

di vorce decree was not the type of judgnent for which relief
under HFCR Rul e 60(b) could be sought.

On June 1, 1999, Werth filed an HFCR Rul e 41(b)*®
"Motion to Dismss [Mother's] Mdtion for Relief fromthe May 5,
1998 Divorce Decree, Filed May 5, 1999, or Alternatively, to
Renove from Trial Calendar.” Wrth urged the famly court to
di sm ss the notion on grounds that it failed to state a claim
upon which relief could be granted and viol ated HFCR Rul e 7(b)(2)
because it was not supported by "an affidavit signed by a person
havi ng know edge of the facts and conpetent to testify[.]"

Alternatively, Wrth argued that the hearing should be renoved

& Hawai i Famly Court Rules (HFCR) Rule 41(b) provides, in
pertinent part:

(b) Involuntary Dismissal: Effect Thereof. For
failure of the plaintiff to prosecute or to conply with
these rules or any order of court, a defendant may nove for
di smi ssal of an action or of any clai magainst the
defendant. After the plaintiff has conpleted the
presentation of evidence, the defendant, w thout waiving the
right to offer evidence in the event the notion is not
granted, may nove for a disnissal on the ground that upon
the facts and the law the clai mant has shown no right to
relief. The court nay then determ ne the facts and render
j udgnent against the plaintiff or nmay decline to render any
decree until the close of all the evidence.
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fromthe trial cal endar because HFCR Rul e 60(b) neither provides
for a trial nor requires a hearing. Additionally, Wrth asserted
that Mother was not entitled to nmaintain an i ndependent action
where she has "an adequate renedy at |aw and is sinultaneously
pursui ng that renedy."”

On June 9, 1999, Mdther filed a nmenorandum opposi ng
this notion. She argued that: (1) her affidavit conplied with
HFCR Rule 7(b)(2) and her notion for relief clearly stated a
cl ai mupon which relief could be granted; (2) Judge Browni ng was
acting within his discretion in scheduling a one-day evidentiary
hearing; and (3) HFCR Rule 60(b) did not preclude her from
pur sui ng an i ndependent action against Werth and Fat her under the
unbrella of renedies in HFCR Rul e 60(b).

On June 14, 1999, Werth's June 1, 1999 notion to
dismss Mother's May 5, 1999 notion for relief fromthe divorce
decree was heard by Judge Diana L. Warrington (Judge Warrington).
On July 1, 1999, Judge Warrington issued a decision and order
regarding Werth's and Mot her's notions, which concluded, in
rel evant part, as follows:

2. VWiile [Mother's] affidavit in support of her
Motion for Relief does raise a serious question as to
whet her her affidavit is sufficient pursuant to HFCR
[Rule] 7(b)(2), the [c]ourt denies [Werth's] Mdtion to
Di smi ss.

3. In [Mther]'s Motion for Relief filed May 5,
1999, [Mother] requests the [c]Jourt to set aside all of the
provisions in the May 5, 1998, Divorce Decree addressing
| egal and physical custody, visitation, child support, and
the CGAL fees. [Mdther] requests that the [c]ourt award her
sol e | egal and physical custody of the m nor children of the
parties subject to [Father's] rights of reasonable
visitation, order child support, order [Father] to pay all
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of the CGAL's fees and award her all of her attorney fees and
costs incurred in connection with her notion

4, HFCR [ Rul e] 60(b) provides that on notion or
upon such ternms as are just, the [c]ourt nmay relieve a party
or legal representative fromany or all of the provisions of
a final decree, order, or proceeding.

5. [ Mot her] concedes that nothing in the rule
requires the [clourt to follow a prescribed course in
det erm ni ng whether or not to provide the relief requested
and the [c]ourt has conplete discretion to decide howto
proceed in each case

6. Further, the [c]ourt nay deny relief under
Rul e 60(b) w thout holding a hearing and nay deci de the
i ssues on the basis of the papers submitted. Hayashi v.

Hayashi, 4 Haw{.] App[.] 286 (1983).

7. The [c]ourt herein exercises its discretion and
reaches the nerits of [Mother's] Mdttion for Relief on the
basis of the papers submtted.

8. In [Mother's] Modtion for Relief, [Mdther]
al | eges actual fraud upon the [c]ourt and [ Mother] wherein
[ Father] agreed to pay all of the CGAL fees in exchange for
findi ngs, conclusions and reconmendati ons favorable to
[Father] in the CGAL's report. Further, that the CGAL
conmmitted fraud upon the [clourt and [ Mother] by making
false statements at the April 1, 1998 hearing, and in his
CGAL reports dated April 8 and 24, 1998.

9. [ Mot her] also alleges that the CGAL conmitted
constructive fraud upon the [c]ourt and [ Mother] by
breaching his duty to act as an i ndependent and unbi ased
fact finder on behalf of the children's interest' [sic] when
he failed to investigate famly viol ence; drug and al cohol
al l egations against [Father]; failed to conduct a hone study
of [Mother]; failed to properly evaluate the case as a
neutral and unbiased fact finder; and, as an attorney,
[Werth] violated his ethical duties by naking fal se
statenents, failing to disclose material fact, and offered
evi dence known to be fal se.

10. The record and transcript of the proceedi ng on
April 27, 1998 are clear that the parties entered into an
oral agreement on the record which was approved by the trial
j udge.

11. [ Mother's] counsel, [Smith], read the terms of
the agreement onto the record, stating specifically that
"[ Father] and [Mdther] agree to and accept the CGAL reports
and recomendations filed with the Family Court on April 8th
and April 24th." Said exact terns were incorporated into
the Divorce Decree which was signed by [Mther] three (3)
days later on April 30, 1998

12. Mor eover, upon questioning by the [c]ourt,
[ Mother] testified that she understood and agreed with the
terns of the agreement. Accordingly, the [c]ourt found that
both parties had voluntarily and knowi ngly agreed to the
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terns of the agreenment and understood each and every single
term of the agreement which was made part of the decree and
approved by the [c]ourt.

13. Based upon the record and the papers submtted
in support of and in opposition to [Mdther's] Mtion for
Relief, including the transcript of the April 27, 1998,
proceeding, this [c]lourt finds that all of the terns of the
Di vorce Decree were entered into and agreed to and accepted
by both parties knowi ngly and voluntarily.

14. The [c]ourt has carefully considered the
records, files and pleadings in this matter.

15. Wth respect to [Mother's] allegations of actua
fraud, the [c]ourt finds these allegations insufficient and
not supported by the record.

16. Wth respect to [Mdther's] allegations of
constructive fraud, the [c]lourt finds allegations
i nsufficient and not supported by the record. In fact,
[ Mot her] knew of and did not object, at the tine of the
entering into the agreenment on the record, to many of the
facts she now alleges to constitute constructive fraud.

17. In addition, with respect to [ Mdther's]
al | egations of m sconduct, the [c]ourt finds these
al l egations insufficient and not supported by the record.

18. VWerefore, the [c]lourt finds that the record is
devoi d of substantial and rel evant evidence in support of
[ Mot her's] allegations of fraud, m srepresentation, and
ot her m sconduct in the procuring of the legal and physica
custody, visitation, and child support provisions of the
parties' Divorce Decree and denies [Mther's] Mtion for
Relief in all respects.

Based on the foregoing, |IT IS HEREBY ORDERED,

1. [Werth's] Mdtion to Dismiss is denied;

2. The trial week of 11/1/99, cal endar call of
10/ 22/ 99 and settl enment conference of 10/ 14/99

at 1:30 are hereby set aside;

3. [ Mother's] Mdtion for Relief filed 5/5/99 is
denied in all respects;

4, Pursuant to the Divorce Decree, [Father] and
[ Mother] are equally responsible for 1/2 of the
total CGAL fees and the [c]ourt hereby enforces
t he Decree.

5. Each party shall bear their own attorney fees
and costs.

On July 12, 1999, Mother filed a Mdtion and Affidavit

for Post-decree Relief, seeking: (1) a nodification of |egal
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cust ody, physical custody and/or visitation; (2) an order for
parenting counseling; (3) the appointnent of a limted CGAL to
study Mother's requests for tenporary relief and to report back
wi th recomrendations; (4) a special Friday setting follow ng the
receipt of the limted CGAL's report; and (5) the nom nation of a
CGAL to performthe social study if parenting counseling fails to
result in an agreenment.’ Mdther sought a tenporary reli ef
ti me-sharing order that would provide for: (1) |arger bl ocks of
time for the children to be with each parent (Father was
insisting that the children be exchanged al nost daily), (2) a
return to the anmount of tinme the children spent with Mt her
bef ore Father |earned that she had retained counsel, (3) children
to be with Mdther when Father was not available to care for them
and (4) Mother to be allowed to take the children to her new hone
in Texas for a summer visit.

Additionally, on July 20, 1999, Mother filed a notion
for reconsideration of Judge Warrington's July 1, 1999 deci sion

and order. In this notion, Mther argued that the famly court

z A hearing was held on Mother's July 12, 1999 notion for
post-decree relief on August 4 and 5, 1999 before the famly court,
Judge Diana L. Warrington (Judge Warrington) presiding. Thereafter, in an
order filed on Septenber 13, 1999, Judge VWarrington granted Modther's notion
and ordered that: (1) Stephanie A. Rezents be appointed as custody GAL and
submt a report by Decenber 2, 1999; (2) each party undergo a psychol ogi cal
eval uation, drug screen, and drug assessnent; (3) Mdther be allowed to take
the children "to the Mainland for an appropriate period of tine";
(4) permitted the tenporary tine-sharing schedule to renain, in which Father
and Mot her alternate custody of their twin children (the children) every other
ni ght.

The ordered tests were subsequently adm nistered by Dr. Jerry
Brennan, who reported that Mther passed the drug tests and Father failed the
initial urine tests and refused to take the subsequent hair follicle test. On
Decenber 13, 1999, Modther filed a notion to suspend the time-sharing schedul e
based on the drug tests.
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erred in: (1) denying her notion wi thout holding an evidentiary
heari ng because her notion for relief "contained nunerous and
specific allegations of fraud, m srepresentation, and
m sconduct”; and (2) violated the | aw of the case doctrine
because "Judge Warrington's decision to deny [Mther's] Mtion
for Relief and set aside the evidentiary hearing directly
contradi cted Judge Browning's decision to set [Mdther's] Mtion
for Relief for a one-day evidentiary hearing." (Internal
capitalizations omtted).

On Septenber 22, 1999, wi thout hearing, pursuant to
HFCR Rul e 59(j), Judge Warrington entered an order denying
Mot her's July 20, 1999 Motion for Reconsideration. Mther tinely
filed a Notice of Appeal on Septenber 30, 1999. On Cctober 22,
1999, Werth filed a Notice of Cross Appeal fromthe July 1, 1999
"Decision and Order Re: Forner CGAL's June 1, 1999 Mdtion to
Dismiss [Mother's] Motion for Relief form[sic] the May 5, 1998
Di vorce Decree Filed May 5, 1999, or Alternatively, to Renobve
from Trial Calendar and [Mother's] May 5, 1999 Motion for Relief
fromthe May 5, 1998 Divorce Decree . . . to the extent that the
Deci sion and Order denied the Former CGAL's June 1, 1999 Mbtion
to Dismss [Mother's] Mdtion for Relief fromthe May 5, 1998
Di vorce Decree Filed May 5, 1999, or Alternatively, to Renove

fromTrial Calendar."?®

g Werth subsequently withdrew his Notice of Appeal.
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On Decenber 23, 1999, Judge Warrington filed Findings
of Fact and Concl usions of Law, in which she found and concl uded,

in relevant part, as follows:

FI NDI NGS CF FACT

The [c]ourt hereby incorporates the [c]ourt's Decision
and Order filed July 1, 1999 as the [c]ourt's findings of
fact nunmbers 1-18 herein.

In addition, the [c]ourt nakes the follow ng two
addi ti onal findings of fact.

19. In [Mdther's] noving papers, [Mther] neither
attached nor referred to any exhibits and cited to the
record in support only once.

20. In [ Mother's] noving papers, including her
affidavit, [Mdther] failed to attest to personal know edge
with respect to many of her allegations of fraud and/or
deceit.

21. To the extent that the Findings of Fact herein
are deened to include Conclusions of Law, they shall be
incorporated in the Conclusions of Law.

CONCLUSI ONS OF LAW

2. The [c]ourt has determ ned that [Modther's]
affidavit raised a serious question as to whether her
affidavit constituted a failure to conply with [ HFCR]

Rule 7(b)(2). Nevertheless, despite the infirmty of

[ Mother's] affidavit, the [clourt denied [Werth's] Mdtion to
Di smi ss and concl uded upon the facts and | aw that [ Mot her]
had shown no right to relief and deni ed her [HFCR]

Rul e 60(b) notion on the nerits. To the extent that the
[clourt incorrectly reached the merits of the [HFCR]

Rul e 60(b) motion, this [c]ourt concludes, in the
alternative, that [Mther's] affidavit constitutes a failure
to conply with [HFCR] Rule 7(b)(2).

3. It is well-established in this jurisdiction that
"[glenerally, the broad power granted by Rule 60(b), HFCR
is not for the purpose of relieving a party fromfree,
cal cul ated and del i berate choi ces he, she, or it has nade."
Nakata v. Nakata, 3 Haw. App. 51, 56, 641 P.2d 333, 336
(1982) (citations onmtted). See also Hayashi v. Hayashi, 4
Haw. App. 286, 291, 666 P.2d 171, 175 (1983).

4, A judgnent entered pursuant to the prior
stipulation of the parties may not be nodified or set aside
by the [c]ourt, absent a showing that the stipulation itself
is open to attack on grounds of fraud, m stake, or
m srepresentations. Ainamalu Corp. v. Honolulu Transp. &
Whse. Corp., 56 Haw. 362, 363, 537 P.2d 17 (1975). A decree
entered by consent of the parties is in the nature of a
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contract approved by the [c]ourt and cannot be set aside
except on grounds adequate to justify the rescission of the
contract. Joaquin v. Joaquin, 5 Haw App. 435, 444, 698
P.2d 298, 304 (1985).

5. [ Mot her's HFCR] Rul e 60(b) notion seeks relief
froma Decree entered pursuant to the prior stipulation of
parties. Accordingly, the [c]ourt concludes that to be
entitled to relief, [Mther] nust show that rescission of
the May 5, 1998 Decree is justified on grounds of fraud; in
ot her words, that she was fraudulently induced to stipulate
to the Decree.

6. To constitute fraudul ent i nducenent adequate to
justify rescission of a contract, there nmust be: (1) a
representation of material fact; (2) nade for the purpose of
i nducing the other party to act; (3) known to be fal se but
reasonably believed to be true by the other party; and
(4) upon which the other party relies and acts to his or her

detrinment. Pancakes of Hawaii, Inc. v. Pomare Properties
Corp., 85 Haw. 300, 312, 944 P.2d 97, 109 (Haw. App. 1997)
(citations omtted). Moreover, a witten contract will be

canceled only in a clear case of fraud supported by clear
and convi ncing evidence. Honolulu Fed. Sav. & Loan v.
Mur phy, 7 Haw. App. [196], 202, 753 P.2d 807, 812 (1988).

7. Even if the [c]lourt were to adopt the standard
urged by [Mother] — that an evidentiary hearing shoul d be
granted if the notion contains allegations of operative fact
which would warrant relief under [HFCR] Rule 60(b) — the
[c]ourt finds that [Mdther] would not be entitled to
discovery and a trial because her allegations, as presented
to the [c]lourt in her noving papers and affidavit, are
insufficient to state a claimthat she was fraudulently
i nduced to enter the stipul ated Decree.

8. [ Mot her] has not alleged that the purported
m srepresentations in [Werth' s] reports, for exanple that
[ Mot her] was "presently on the run, in hiding and in
defiance of the April 1st court orders," were known by
[Werth] to be false and were made for the purpose of
i nducing [Mother] to enter the stipul ated Decree, or that
[ Mot her] reasonably believed the statenents to be true and
entered the stipulated Decree in reliance on the statenents.

9. Even if [Mother's HFCR] Rul e 60(b) notion could
sonehow be construed to have alleged facts sufficient to
state a claimof fraudul ent i nducerment, the [c]ourt
concl udes that, given the content of the purported
nm srepresentations, her sworn testinony that she agreed with
and accepted the CGAL reports, her representation by
conmpet ent counsel throughout the negotiation of the
stipul ated Decree and the |ack of any evidence in support of
her allegations, she would not be entitled to discovery and
atrial on her [HFCR] Rule 60(b) notion

10. A trial court may sua sponte deny relief
pursuant to [HFCR] Rule 60(b) notion w thout a hearing and
on the basis of the papers subnmitted. Hayashi, 4 Haw. App
at 287, 294, 666 P.2d at 173, 176-177. Accordingly, a trial
court may dismss a[n HFCR] Rul e 60(b) notion pursuant to
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Rul e 41(b), HFCR, without taking evidence. 1d. at 294, 666
P.2d at 176-177.

11. The [c]ourt concludes that, on the facts and the
| aw as presented by [Mther] in her noving papers, [ Mther]
has shown no right to relief pursuant to [HFCR] Rul e 60(b)
because the record is devoid of substantial and rel evant
evidence in support of her allegations of fraud,
ni srepresentation, and other misconduct in the procuring of
the Il egal and physical custody, visitation, and child
support provisions of the parties['] stipulated Divorce
Decr ee.

| SSUES ON APPEAL

Mot her raises the foll owi ng argunents on appeal :

(1) The famly court abused its discretion by denying
her notion for relief fromthe May 5, 1998 divorce decree w thout
gi ving her an opportunity to present evidence and to nake a
record supporting her allegations of fraud, m srepresentation,
and m sconduct ;

(2) The famly court clearly erred when it denied her
nmotion for relief fromthe May 5, 1998 di vorce decree on the
basis that her supporting affidavit did not conply with the
requi renments of HFCR Rule 7(b)(2); and

(3) Judge Warrington violated the |aw of the case
doctrine and principles of judicial restraint by overriding
Judge Browning's decision to schedule an evidentiary hearing on
Mot her's notion for relief fromthe May 5, 1998 di vorce decree.

DI SCUSSI ON
A. The Fam |y Court Did Not Abuse Its Discretion Wen
It Denied Mother's Motion for Relief fromthe

May 5, 1998 Divorce Decree Wthout Holding an
Evidenti ary Heari ng

Al l eging that Werth and Fat her engaged in actual fraud,

constructive fraud, and m sconduct that warranted the setting
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aside of the custody portions of the divorce decree, Mther filed
a notion for relief fromthe May 5, 1998 divorce decree, pursuant
to HFCR Rul e 60(b), which at the tinme provided:

RELIEF FROM DECREE OR ORDER.

(b) Mistakes,; Inadvertence;, Excusable Neglect; Newly
Discovered Evidence; Fraud. On notion and upon such terns
as are just, the court may relieve a party or his [or her]
| egal representative fromany or all of the provisions of a
final decree, order, or proceeding for the follow ng
reasons: (1) mistake, inadvertence, surprise, or excusable
negl ect; (2) newy discovered evidence which by due
di ligence could not have been discovered in tine to nove for
a new trial under Rule 59(d)(2); (3) fraud (whether
heretof ore denoninated intrinsic or extrinsic),
nm srepresentation, or other m sconduct of an adverse party;
(4) the decree is void; (5) the decree has been satisfied,
rel eased, or discharged, or a prior decree upon which it is
based has been reversed or otherw se vacated, or it is no
| onger equitable that the decree should have prospective
application; or (6) any other reason justifying relief from
the operation of the decree. The notion shall be nade
within a reasonable tinme, and for reasons (1), (2), and (3)
not nore than one year after the decree. For reasons (1)
and (3) the averments in the notion shall be made in
conpliance with Rule 9(b) of these rules. A notion under
this subdivision (b) does not affect the finality of a
decree or suspend its operation. This rule does not limt
the power of a court to entertain an independent actionto
relieve a party froma decree, order, or proceeding, or to
set aside a decree for fraud upon the court.

(Enphasi s added.)

Mot her now argues that the famly court abused its
di scretion in ruling on the nmerits of her notion w thout first
hol di ng an evidentiary hearing. She maintains that the famly
court applied the wong threshold standard in denying her an
evidentiary hearing; nanely, the nore stringent standard of
requiring the novant to show a |ikelihood of prevailing on a
clai mor defense. The correct standard, Mther argues, is that
the noving party nust nerely show the exi stence of a neritorious

clai mor defense, not a probability of success. W disagree.
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HFCR Rul e 60(b) does not explicitly require the famly
court to hold an evidentiary hearing before deciding a notion

t hereunder. Moreover, in Hayashi v. Hayashi, 4 Haw. App. 286,

666 P.2d 171 (1983), this court held that "[t]he trial court may
deny relief under [HFCR] Rule 60(b) w thout holding a hearing and
may deci de the issue on the basis of papers submitted.” 1d. at
294, 666 P.2d at 177.

The ruling in Hayashi is consistent with other
jurisdictions that simlarly accord great deference to a trial
court's decision to dispose of a notion based on the parall el

Federal Rules of Civil Procedure (FRCP) Rule 60(b)° w thout

o Federal Rules of Civil Procedure Rule 60(b) states as fol |l ows:

(b) Mistakes; Inadvertence; Excusable Neglect; Newly
Discovered Evidence; Fraud, etc. On nption and upon such
terns as are just, the court nmay relieve a party or a
party's legal representative froma final judgnent, order,
or proceeding for the follow ng reasons: (1) m stake,

i nadvertence, surprise, or excusable neglect; (2) newy
di scovered evidence which by due diligence could not have
been di scovered in tine to nove for a new trial under
Rul e 59(b); (3) fraud (whether heretofore denoni nated
intrinsic or extrinsic), msrepresentation, or other
m sconduct of an adverse party; (4) the judgnent is void;
(5) the judgment has been satisfied, rel eased, or
di scharged, or a prior judgnent upon which it is based has
been reversed or otherw se vacated, or it is no |onger
equitabl e that the judgnment shoul d have prospective
application; or (6) any other reason justifying relief from
the operation of the judgment. The notion shall be nade
within a reasonable tine, and for reasons (1), (2), and (3)
not nore than one year after the judgnment, order, or
proceedi ng was entered or taken. A notion under this
subdi vi sion (b) does not affect the finality of a judgment
or suspend its operation. This rule does not limt the
power of a court to entertain an independent action to
relieve a party froma judgnent, order, or proceeding, or to
grant relief to a defendant not actually personally notified
as provided in Title 28, U S C § 1655, or to set aside a
judgnent for fraud upon the court. Wits of coram nobis,
coram vobi s, audita querela, and bills of review and bills
in the nature of a bill of review, are abolished, and the
procedure for obtaining any relief froma judgnment shall be
by notion as prescribed in these rules or by an i ndependent
(continued...)
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first holding an evidentiary hearing. In Atkinson v. Prudentia

Property Co., 43 F.3d 367, 374 (8th Cr. 1994), for exanple, the

Eighth Grcuit Court of Appeals held that

[njeither the [FRCP] nor the local rules require the
district court to hold a hearing or make specific findings
in dealing with a Rule 60(b) notion. Rather, whether to
grant a hearing or nmake specific findings in ruling upon a
Rul e 60(b) motion is left tothe district court's

di scretion.

Id. The court further held that "[g]iven the issues the notion
rai sed, the [district] court's first-hand famliarity with the
mai n case, and the fact that the all eged new y-di scovered
evidence, a letter, was perfectly clear on its face," a hearing
or express findings were not necessary to resolve the issues

raised. 1d.; quoted in United States v. 8136 S. Dobson Street,

Chicago, IIl., 125 F.3d 1076, 1086 (7th Gr. 1997) (hol ding t hat

the district court did not abuse its discretion in denying a
heari ng on an FRCP Rul e 60(b) notion where novant was permtted
"to file any docunentation, supplenental evidence, or additional
pl eadi ngs whi ch he thought m ght bear on his notion").

The sanme result was reached by the Fifth Crcuit Court

of Appeals in Wlson v. Johns-Manville Sales Corp., 873 F.2d 869

(5th Cr. 1989). The WIson case stemmed from a products
l[iability case brought by fifty plaintiffs agai nst nine

manuf acturers of products containing asbestos. At trial, the
def endants clained that they were not aware of the harnfu

ef fects of asbestos prior to the 1960's and the jury returned a

g(...continued)
action.
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"take-nothing verdict" against six of the defendants. More than
two years after the entry of judgnment as to these six defendants,
the plaintiffs filed an FRCP Rule 60(b) notion to set aside the
judgment, claimng that "the defendants fraudul ently conceal ed
and m srepresented the fact that they knew of the hazards of
asbestos as far back as the 1930's." 1d. at 871. On appeal, the
plaintiffs asserted that the district court should have held a

hearing regarding their nmotion. The court of appeals held:

[A] decision to hear oral testinbny on nmotions is within the
sound discretion of the district court. Here the district
court liberally allowed the plaintiffs to supplenent their
Rul e 60(b) nmotion to the extent that the plaintiffs' tota
pl eadi ngs before the court consisted of the followi ng: the
original application with appendi x and 34 exhibits, a reply
of plaintiffs with 51 exhibits, and a suppl enental reply
with 41 exhibits. Considering the extensive pleadi ngs and
the failure of the plaintiffs to adequately indicate how a
hearing woul d have aided the court's determ nation, we find
that the district court did not abuse its discretion in not
hol di ng a heari ng.

1d. at 872-73 (citation omtted).

In this case, Mdther's noving papers and argunents
before the famly court clearly set forth her position that Werth
and Father had nmade fal se statenents, m srepresented the facts,
engaged in m sconduct, and commtted actual and constructive
fraud in casting her in an unfavorable |light as a parent, thus
pronpting her to concede custody of the twins to Father.

The record certainly does suggest that Werth, pronpted
by his distrust of Mdther, engaged in sone deception upon Liu and
the famly court when he endorsed an expedited change in
tenporary | egal and physical custody of the twins, w thout notice

to Mother and while Mother's attorney was in Europe. The record
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al so rai ses questions about whether Werth had a conflict of

i nterest when he | ooked to Father for paynment of all of Wrth's
CGAL fees. However, Werth passionately set forth in his two CGAL
reports the reasons for his distrust of Mdther, his suspicions
that Mother was "on the run,” and his theory that the sheriff's
departnment in Hannibal, Mssouri was protecting Mther. Mther
specifically adopted Werth's CGAL reports before stipulating in
witing to the custody provisions of the divorce decree, instead
of contesting Werth's report.

The famly court held that even if it "were to adopt
the standard urged by [Mother] -- that an evidentiary hearing
shoul d be granted if the notion contains allegations of operative
fact which would warrant relief under [HFCR] Rule 60(b)[,]"

Mot her woul d not be entitled to a trial "because her allegations,
as presented to the [c]ourt in her noving papers and affidavit,
are insufficient to state a claimthat she was fraudulently

i nduced to enter the stipulated Decree.”" The famly court also
not ed:

Even if [Mther's HFCR] Rul e 60(b) motion could sonehow be
construed to have alleged facts sufficient to state a claim
of fraudul ent inducenent, the [c]ourt concludes that, given
the content of the purported m srepresentations, her sworn
testinony that she agreed with and accepted the CGAL
reports, her representation by conpetent counsel throughout
the negotiation of the stipulated Decree and the | ack of any
evi dence in support of her allegations, she would not be
entitled to discovery and atrial on her [HFCR] Rul e 60(b)
not i on.

Based on our review of the record, we cannot concl ude that the

famly court abused its discretion in so ruling.
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B. Whet her the Fanily Court Clearly Erred in Denying
Mother's Motion for Relief Fromthe May 5, 1998
Di vorce Decree on the Basis that Mther's
Supporting Affidavit Did Not Comply with the
Requi renents of HFCR Rule 7(b)(2)

When Mother filed her HFCR Rul e 60(b) notion, HFCR
Rule 7(b)(2) provided, in relevant part, that "[i]f a notion

requires the consideration of facts not appearing of record, it

shal | be supported by affidavit, signed by the person having
know edge of the facts and conpetent to testify." (Enphasis
added.) 1In the present case, Mdither alleged in her HFCR

Rul e 60(b) notion that there was a "secret deal" between Fat her
and Werth in which Father agreed to pay all of Werth's CGAL fees
in exchange for a favorable CGAL report. Wile there is evidence
in the record that Father nmade assurances that he woul d pay al

of Werth's CGAL fees, including Mdther's share, and even offered
a security interest in his 1964 Thunderbird until such fees were
paid, there is nothing in the record to indicate that Father did
so in order to secure a favorable report fromWrth or that Werth
favored Father in reliance on Father's assurances. Additionally,
Mot her did not present any evidence that she had first-hand

know edge of any "secret deal"” between Father and Werth.

0/ HFCR Rule 7(b)(2) was anended, effective January 1, 2000, to
conformto Hawai‘i Rules of Civil Procedure Riule 7(b)(2) and now provi des as
follows: "The rules applicable to captions, signing, and other matters of
form of pleadings apply to al notions and other papers provided for by these
rules." This amendnent is not applicable to the present case since Mther
filed her HFCR Rul e 60(b) notion for relief fromthe divorce decree prior to
the effective date of the anendnent to HFCR Rule 7(b)(2).
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Accordingly, the famly court did not clearly err when
it concluded that Mother's notion failed to conply with HFCR
Rule 7(b)(2).

C. Whet her Judge Warrington Violated the Law of
t he Case Doctrine and Principles of Judicial
Restrai nt by Overridi ng Judge Browning's
Deci sion to Schedul e an Evidentiary Hearing
on Mother's Motion for Relief fromthe May 5,
1998 Di vorce Decree

Mot her argues that Judge Warrington abused her
di scretion by overriding Judge Browning's earlier decision to
schedul e an evidentiary hearing on Mther's HFCR Rul e 60(b)
notion for relief. |In support of her position, Mdther relies on
the "l aw of the case" doctrine, which refers to the general
policy of a court to not disturb the prior rulings of a court of
equal and concurrent jurisdiction in a particular case. For the
reasons di scussed bel ow, we concl ude that Judge Warrington did
not abuse her discretion in deciding that an evidentiary hearing
on Mother's notion was not necessary in this case.

Under the law of the case doctrine, "unless cogent
reasons support the second court's action, any nodification of a
prior ruling of another court of equal and concurrent

jurisdiction will be deened an abuse of discretion.” Best Place,

Inc. v. Penn Anerica Ins. Co., 82 Hawai ‘i 120, 135, 920 P.2d 334,

349 (1996) (quoting Wing v. Cty & County of Honolulu, 66 Haw

389, 396, 665 P.2d 157, 162 (1983) (internal brackets and
guotation marks omtted; enphasis in original)). The doctrine is

"a rule of practice based on considerations of efficiency,
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courtesy, and comty." 1d. The doctrine is not conpletely
i nflexible, however, since a judge is allowed to nodify a prior

deci sion of another judge if either cogent reasons support such a

nodi fication, or exceptional circunstances are present.

Tradewi nds Hotel, Inc. v. Cochran, 8 Haw. App. 256, 264, 799 P.2d

60, 66 (1990).

In Best Place, the Hawai‘i Suprene Court reviewed the
transcripts of a hearing conducted by the first judge and held

that, by inplication, the first judge had created the

ci rcunst ances under which the second judge could nodify the first
judge's ruling. 82 Hawai‘ at 135, 920 P.2d at 349. In that
case, the first judge ruled that if the defendant did not get the
di scovery cut-off extended by the judge who had initially denied
the notion, the defendant's nam ng of w tnesses would be cut off.
Id. at 134-35, 920 P.2d at 348-49. Fromthis, the suprene court
inplied that if the discovery cut-off did get extended, the

def endant woul d be allowed to nane witnesses. |1d. at 135, 920
P.2d at 349. The suprene court held, therefore, that the second
judge had cogent reasons for nodifying the first judge's order.
Id. at 135-36, 920 P.2d at 349-50.

In the present case, there were cogent reasons to
support Judge Warrington's nodification of Judge Browning's prior
decision to schedule an evidentiary hearing. Specifically:

(1) the May 7, 1999 hearing at which Judge Browni ng schedul ed the

evidentiary hearing on Mother's HFCR Rul e 60(b) notion was bei ng

-51-



NOT FOR PUBLICATION

held to consider Werth's notion to conpel paynent of CGAL fees,
not Mother's HFCR Rule 60(b) notion; (2) Judge Browni ng
explicitly stated at the May 7, 1999 hearing that he was not
going to decide Mdther's HFCR Rul e 60(b) notion, conceded that he
di d not know the proper way to proceed on Mdther's notion, and
sought counsel s’ advice on how to proceed; (3) the May 7, 1999
hearing was held prior to the filing of Werth's June 1, 1999
notion to dismss Mither's HFCR Rul e 60(b) notion for relief from
t he divorce decree or, alternatively, to renove Mdther's notion
for relief fromthe trial calendar, and Mdther's June 9, 1999
menor andum i n opposition to Werth's notion; and (4) when
Judge Warrington held a June 14, 1999 hearing on Werth's June 1
1999 notion, Judge Warrington had extensive pleadings, exhibits,
and transcripts before her to permt a determ nation that an
evidentiary hearing was not necessary to decide Mther's HFCR
Rul e 60(b) notion for relief fromthe divorce decree.
CONCLUSI ON

In light of the foregoing discussion, we affirm
(1) the July 1, 1999 "Decision and Order Re: Forner CGAL's
June 1, 1999 Mdtion to Dism ss [Mdther's] Mtion for Relief from
the May 5, 1998 Divorce Decree, Filed May 5, 1999, or
Alternatively to Renove from Trial Calendar"” and Mdther's "Mtion

for Relief fromthe May 5, 1998 Divorce Decree Filed May 5,
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1999"; and (2) the Septenber 22, 1999 "Order Denying [ Mot her's]
Motion for Reconsideration Filed July 20, 1999[.]"

DATED: Honol ul u, Hawai i, June 12, 2003.
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