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Thi s appeal arises out of a denial of a claimby
Cl ai mant - Appel | ant Cathleen W Myanoto (C aimant) for workers
conpensation benefits for injuries she suffered as a result of an
unw t nessed fall onto a level floor at work. In affirmng the
deni al, the Hawai‘ Labor and Industrial Relations Appeals Board
(LI RAB) found, based on the nedical evidence, that (1) Caimant's
fall was "idiopathic[,]" i.e., one "brought on by a purely
personal condition unrelated to enploynent”; and (2) "d ai mant
did not present reliable or credible evidence to show that she

did not sustain an idiopathic fall, or that job factors increased
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the risk or hazard of her fall." LIRAB, therefore, concluded
that Claimant's injuries were not conpensabl e.

W reverse LIRAB' s Cctober 19, 1999 Decision and Order
that, in turn, affirned the Novenber 18, 1996 decision of the
Director of Labor and Industrial Relations (the Labor Director)
denying Caimant's claimfor workers' conpensation benefits, and
remand for further proceedings consistent with this opinion.

BACKGROUND

A. The February 21, 1996 Incident

On February 21, 1996, daimant, then thirty-nine years
ol d, was enployed as a nedical office clerk at Wahi awa Gener al
Hospital's (Enpl oyer) outpatient clinic. Her duties involved
answering the tel ephone, photocopying docunents, filing, and
checking patients into the clinic. At about 11:30 a.m that day,
Cl ai mant was al | egedly phot ocopyi ng docunents when she suddenly
fell backwards and hit the base of her skull on a lightly
carpeted | evel concrete floor. Two of Cainmant's co-workers,
hearing a | oud noise, turned around and observed C ai mant |ying
unresponsi vely on her back on the floor, her eyes "fluttering"
and "rolling back[,]" her "arns flexed upward and i nward
(decorticate posturing?)," and her left ear bleeding.

Allan B. Chun, D.O (Dr. Chun), who was i medi ately

I/ In "decorticate posturing[,] the upper arns are drawn into the

side of the body. The forearns are drawn in against the chest with the hands
generally at right angles to the forearns, pointing towards the waist. The

| egs are drawn up agai nst the body, knees are up, feet are in near the
buttocks and extended in a ballet-type pose." The Sl oane-Dorland Annot at ed
Medi cal -Legal Dictionary 185 (1987).
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summoned to the scene, reported that upon his arrival |ess than
thirty seconds later, Caimnt was "unresponsive, trying to nove,
[and] groaning unintelligibly.” Dr. Chun also stated that
Claimant had a "contusion/large hematoma” on her |eft occiput,
i.e., the back of her head, and her eyes were "sluggishly
reactive."” Cainmnt was nedevaced to The Queen's Medical Center,
where she was di agnosed as having a basal skull fracture, a
ruptured | eft ear drum and various contusions.

It is undisputed that no one wi tnessed C ai mant fal
and that C aimant has no recollection of how or why she fell.
Claimant's nedical records reveal that C ainmant had an extensive
nmedi cal history, had been taking nunerous prescribed nedications
for years, and had | ast taken, the night before she fell, sone
medi cation (prescribed, as well as over-the-counter medication
for a cold). Medical records also indicate that C ai mant had
never fainted, experienced episodes of dizziness or vertigo, or
suffered any seizures prior to the incident in question.
Fol l owi ng the incident, however, C aimant suffered two additional
sei zure epi sodes and, as a result, has been diagnosed with a
sei zure disorder, for which she now takes nedication

B. The Claim for Workers' Compensation Benefits

On or about June 7, 1996, Cdaimant filed a claimfor
wor kers' conpensation benefits with the Labor Director. Pursuant
to a witten decision dated Novenber 18, 1996, the Labor Director

denied Caimant's claim On Decenber 3, 1996, dainmant filed an
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appeal to LIRAB. Caimant and Enpl oyer thereafter agreed to
submt the appeal to LIRAB on the briefs.

C. The Record Before LIRAB

The record before LIRAB included the reports or
deposition testinony of several doctors who exam ned C ai mant
foll owi ng the February 21, 1996 incident. None of these doctors
were able to determine with any reasonabl e degree of probability
what caused Caimant to fall.

Dr. Janes F. Pierce (Dr. Pierce), a neurologist, wote

inaletter dated July 26, 1996, as foll ows:

[Cainmant] continues to be concerned as to why she bl acked
out at work, and | very carefully reviewed her records in an
effort to identify anything that might predi spose her to
that. | was unable to identify any definite factors prior
to the date of the accident[] that would point to a probable
cause for her | oss of consciousness.

| received a letter fromthe law firm of Kessner, Duca,
Umebayashi, Bain and Mat sunaga, and their specific questions
therein. Referring to page 5 of that letter

3. There is no way to make a firmstatenment within a
reasonabl e nedical probability as to what caused her initial
fall. | think she does suffer froma seizure disorder

4. There is no way of knowing if [Claimant] had a seizure
probl em whi ch caused her fall, or if the fall itself wth
consequent brain injury caused her first seizure. Another
scenari o woul d be that she had [a] syncopal episode,[#] and
when she hit the floor with her head, as a result of the
trauma she had her first seizure. There is no way now, or

will there ever be, a way of know ng exactly what happened.
7. I do not think that this occurrence was related to
nmedi cations. | do not think the Deconam ne caused her

probl em unl ess she had been taking it for sone time and

Z According to The Sl oane-Dorland Annotated Medical-Legal Dictionary
at 686, the term"syncopal episodes” refers to "tenporary |oss of
consci ousness. "
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suddenly stopped taking it. [Indications from comunications
that | have is that she indeed was taking it or did take it
the night before, so withdranmal would not be a factor.

Finally, there are many difficult issues in this situation.
The nost difficult one is what caused her to fall and there
is simply no answer for this. | do not think the first

epi sode was only syncope, [¥] though that coul d have been
the initial event. | think she had a seizure, though it was
not apparently recogni zed as that by nedical personnel at
the tinme. | do not know of any job factors that would have
caused her to bl ack out. | wish | could answer for her why
she had this episode, but | do not have the ability to
define that fromthe data avail abl e

I wish | could further resolve issues that | know wi || be
outstandi ng and likely debated for sone tine, but there
sinply are no absolute explanations for all of the events
whi ch transpired.

(Enmphases and footnotes added.)

Dr. Jordan S. Popper (Dr. Popper), a neurol ogi st who
performed a consultative exam nation of C aimant, was deposed on
Cct ober 11, 1996 and asked what he believed caused C aimant to
fall on February 21, 1996. The follow ng colloquy between

Dr. Popper and Enpl oyer's attorney transpired:

Q What are the nedical causes of a person falling
suddenly such as [Clainmant] did on February 21, 19967 Wat
possi bl e medi cal causes can there be?

She could have tripped and fallen.

Q Do you have anything to indicate that's the
case?

A I don't have anything to indicate either way.

Q Do you know if it was |evel ground or if there

were steps?

A My understanding was even from [Claimant] that
it was level and she shouldn't have fallen, but the fact is
she doesn't remember what happened. Something could have
been in her way that she didn't know about.

¥ "Syncope" is defined as "a tenporary suspensi on of consci ousness

due to generalized cerebral ischema; a faint or swoon.” The Sl oane-Dorl and
Annot ated Medical -Legal Dictionary at 686. "lschema" is a "deficiency of
blood in a part, due to functional constriction or actual obstruction of a
bl ood vessel." 1d. at 389.

-5-
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The other possibility is a fainting spell which can
cause falling, and the third possibility is a seizure. And,
certainly, any one of those could have done it.

G ven that you now believe she has a seizure
di sorder based upon subsequent seizures, and you said it
takes two or nore, what is the nore reasonabl e expl anation
of her fall on 2-21-96 of the three factors that you
enuner at ed?

[ Al I don't think that the developnent of the
seizures until |ater indicates that she had a seizure to
cause it.

Q But is the fall consistent wth a seizure?

A It's consistent with, but it doesn't exclude the

other possibilities.

Q Now t hat we know t hat she has a sei zure
di sorder, as you've diagnosed, does that render it nore
likely that the reason she fell on 2-21-96 was the initia
sei zure?

A No. Because she had the kind of injury that
causes posttraumatic seizure disorders. And I don't find
any indication -- and I really looked carefully at all the
records. I see no indication that she ever had anything
suggestive of a seizure before, and she was under the kinds
of stresses in the past that would lead to the development
of the seizure.

Q A seizure disorder can be secondary to traunm, |
take it?

A That's right.

Q Can there be seizure disorders that are not

secondary to traum?
A Yes.

Q Are you able to differentiate in her case within
reasonabl e medi cal probability?

A I would have to say that putting together her
past history in which she was exposed to the type of
situations that patients with seizure disorders cannot
undergo without having seizures -- drug addiction, drug
withdrawal, detoxification, usage of high dosage medication
of multiple types, suicide gestures, a significant anemia
from bleeding, bleeding tendencies abdominally from some of
her procedures and post-op procedures -- all of these would
tend to produce seizures in a patient with a seizure
disorder. So absenting any seizure response in the past
with a normal EEG in the past --

-6-
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Do you know if there was an EEG t aken?
Yes.

Was it normal ?

It was normal.

As of what point in tinme?

¥ 0 ® O ¥ 0

It was 1985, I believe.

[W]ith a normal EEG in the past with no seizure
activity at any time despite the kinds of circumstances and
stresses that we would expect to produce a seizure disorder,
and the fact that the only seizure that occurred was -- the
only seizures we know that occurred, occurred after the head
injury, I would have to say that in medical probability that
[Claimant] did not have a seizure disorder prior to the head
injury.

You said fainting can be another reason a person
can bl ackout [sic]?

A Yes, it can.

Q Is there anything in her history to point to
prior episodes of fainting?

A None.

Q Is there anything to suggest that that's the
reason that she fell on February 21st, ‘96?

A I don't know why she fell. In other words,
you've asked me, basically, to speculate. I'm speculating

on it. There may be another cause that none of us knows
about. There's nothing in the information that I've been
given, and I've reviewed a lot of other people's
descriptions. There is nothing that tells me what happened
to [Claimant].

Q Is this what they call an idiopathic phenonenon,
cause unknown?

A Cause unknown would be good. Idiopathic has a
lot of other attitudes attached to it.

Q . . [Alre you aware of the nedications
[ ] ai mant ] vvastaklng at the tine of the event on
February 21, ‘96, or had taken the previous evening?

A She had been taking so many medications, and the
problem is that medicines can take six weeks to wash out.
So that what she was taking the previous evening is not as
important as what she had been taking for the months prior
to it.
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She was taking a lot of medications that could
theoretically produce the fainting spell. There are a lot
of medications that in combination could produce a drop in
blood pressure and a fall. The problem with it is, just as
with everything else in this case, that she'd been taking
these combinations for years and years.

Q Have you reviewed the records carefully enough
to be able to tell me as you sit here today that the
nmedi cati ons she was taking in the days prior to the event of
2-21-96 are the sane nedications that she's been taking for
years?

A No. I can't say that because she's changed so
often. No. I didn't mean to --

Q Well, you were going to say, | believe, Doctor,
that because this hasn't happened in the past and she's had
all these nedications, then you don't think it's nedication
rel at ed.

A No. I was going to say that it makes it less
likely.

Q Since we don't know the nedications that she's
taken in the past, since you don't know that, and since you
don't know if they're the sane that she was taking
i mediately prior to 2-21-96, can you say as a matter of
medi cal probability it was not a nmedication or
nmedi cati on-effect-induced faint?

A There's no way that I can say in medical
probability. I can't say in medical probability it wasn't.
I also can't say that it was. I wasn't going to try to say
that because she'd been on the medication, that it couldn't
be.

What I'm trying to say is that for a medical
probability to indicate that this was due to those drugs, I
would have expected a previous event with the fact that over
the years she had taken unbelievable combinations of
medications of some high dosage. I can't rule it out. I
don't know.

Q When you said in your report that you believed
the seizure disorder was secondary to the fall, were you
inplying that that fall was in any way caused by her work as
a nedical assistant in that facility of [Enployer], or were
you addressing only the cause of the diagnosed seizure
di sorder?

A Just the cause. I have no reason to believe
that something in the work situation necessarily caused the
fall. I don't know what caused the fall, but I think that
her seizure disorder is secondary to the fall.
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(Bol ded enphases in original.) On further exam nation by
Claimant's attorney, Dr. Popper was asked whether it was as
specul ative "to conclude that [the] conbination of the drugs?
that [C aimant] may have been taking at the tinme caused her to
faint" as it was to conclude that "she tripped and fell."

Dr. Popper responded:

A I don't know. I'm torn between the two in terms
of likelihood. I think I have to agree that it's a little
bit more likely that the medications did this than a slip
and fall because the evidence, as I understand it even from
[Claimant], indicates there was no physical or mechanical
reason present at the time that would have led to a slip and
fall. And I think that if there had been, she would hawve
told me that because I'm sure she would like to be able to
say what caused the fall.

So I think if you're going to have to go [to]
likelihoods, that it's more likely that this was a
combination of medications than a slip and fall, but both
are possible. I don't think either one is probable. I just
don't know what happened.

(Bol ded enphasis in original.)

In a letter dated Septenber 25, 1996, Dr. Maurice W
Ni chol son (Dr. Nichol son), a neurosurgeon, reviewed C aimant's
extensive nedical history and then stated his inpressions with
respect to Claimant's injuries that arose fromthe February 21
1996 incident:

[Claimant] did pass out and fall at work and sustained a
basal skull fracture. The exact reason for her fall is not
definitely knowmm. The differential is that of a seizure
di sorder causing her to fall or an effect fromthe nultiple
nmedi cati ons that she was taking for her congestion and col d.

There does not appear to be any relationship to her work and

¥ Dr. Jordan S. Popper (Dr. Popper) recalled that some of the
nmedi cati ons that C ai nant - Appel |l ant Cathleen W M yanoto (C ai nant) had been
prescribed included Vicodin (a narcotic used for pain), Pronethazine (an
anti nauseant), U tram (a nonopioid anal gesic), Ativan, Lomotil, Hi stussin (a
cough nedi ci ne), Zephrex LA, Tussi-Organelle, Deconam ne SR, Dynabac, and
Deconami ne.

-9-
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i ndeed she was just standing at a Xerox machi ne when she
col | apsed.

| would agree that this | ady does have a sei zure di sorder
and shoul d be continued on anti-seizure nedication.

(Enmphasi s added.)

D. LIRAB's Decision

On Cctober 19, 1999, LIRAB issued its Decision and
Order affirmng the Labor Director's decision (LIRAB s Decision).
Anmong the relevant findings of fact (FsOF) and concl usions of |aw
(CsQL) contained in LIRAB s Decision were the foll ow ng:

FI NDI NGS OF FACT

15. Cl ai mant was evaluated by [Dr. Pierce], who
prepared a report dated July 26, 1996. Dr. Pierce stated
that he was unable to determne the exact cause of
Claimant's fall on February 21, 1996. According to
Dr. Pierce, the fall could have been due to a seizure
di sorder that had not been di agnosed or recogni zed at the
time of the fall, or it could have been due to a syncopal
episode. If it was a syncope, Dr. Pierce offered no
expl anation for the syncope, except that he did not believe
that the syncope was caused by the medi cati ons she was
taki ng, unless C ai mant had abruptly ceased the Deconanine
and the syncope was the result of withdrawal fromthe
medi cation. Dr. Pierce stated that Clainmant did not relate
any history of abrupt stoppage of nedication. Dr. Pierce
opi ned that based on the avail able date and history of the
accident, he found no evidence of any job factors that could
have caused Claimant's fall on February 21, 1996.

16. [Dr. Nicholson] performed a records review and
prepared a report of his opinions dated Septenber 25, 1996.
Based on his review of the records, Dr. Nicholson reported
that d ai mant passed out at work on February 21, 1996, and
suffered a basal skull fracture. He acknow edged that the

exact cause of the fall is not known. Dr. Nichol son opined
that C ai mant coul d have experienced a seizure that caused
her to fall, or the fall could have been due to the multiple

nmedi cati ons that she was taking at the tine of the accident.
Dr. Nichol son found no apparent relationship between the
fall and Caimant's work, since she was just standing at the
Xerox nmachine prior to her coll apse.

17. [Dr. Popper] provided deposition testinony.
According to Dr. Popper, he understood frominformation in
the records and fromthe history provided by d ai mant t hat
she was standing at the Xerox machi ne, phot ocopyi ng
docunents, at the time of the accident. He al so understood
that no one witnessed the fall itself, although there were

-10-
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ot her people nearby. According to Dr. Popper, C ai mant
sustai ned a basal skull fracture and is now being treated
for a seizure disorder. Dr. Popper stated that while he
coul d not determine the cause of Claimant's fall within
reasonabl e nedi cal probability, there were three
possibilities: (1) a seizure disorder; (2) a syncopa

epi sode; and (3) a trip and fall

Dr. Popper explained that Caimant could have suffered
a seizure on February 21, 1996, that caused her to fall.
Dr. Popper opined that even though d ai nant did not have a
hi story of seizures, she could have experienced her first
one on February 21, 1996. [Dr. Popper acknow edged that
peopl e usually do not develop a seizure disorder at age 40,
which was the age of Claimant at the tine of the work
injury, but he felt that it could still happen.

As for the syncopal episode, Dr. Popper opined that
since nedications can take weks to | eave a person's system
the nmedi cations that Cl aimant had taken for her cold the
ni ght before the accident, in conbination with the
nmedi cati ons that she nmay have taken to treat her bronchitis
and gastrointestinal problens a week earlier, could have
caused a syncopal episode, or fainting spell

Finally, Dr. Popper stated that while C ai mant could
have tripped and fallen at work, he conceded that there was

no evi dence of any nmechanical reason for the fall, and no
evi dence that Cainant tripped, since she cannot recall the
accident, and no one witnessed the fall. Dr. Popper opined

that based on all of the available information from
[Caimant] and the nedical records, he found no evidence to
suggest that anything at work contributed to or caused the
fall, and felt that it was nore likely that the fall was due
to a syncope secondary to nedications than fromtripping on
sonet hing at work.

19. In Claimant's affidavit, executed on COctober 16,
1998, she specul ated that she nay have tripped and fallen
over |l oose carpet in the area around the Xerox nachi ne.
Cl ai mant disputed the description by others that she was
just standing at the Xerox machine. C ainmant averred that
prior to the accident, she was busy doing nultiple tasks,
novi ng constantly fromthe Xerox machine to a work table
near the machine and to the front desk to answer phones and
check in patients.

20. Claimant's statenments in her affidavit differed
from her deposition testinony. At her deposition, d aimant
stated that she understood, based on her conversations wth
coworkers after the work injury, that she was standing at
the Xerox machine just prior to her fall and that she fel
backwards on the spot. Caimant did not at that tinme recal
or reveal any details about the possibility of having

tripped and fallen over |oose carpet at work. |ndeed,
Cl aimant has adnmitted that she is unable to recall the
monents leading up to her fall. Oher than her specul ative

statenents in her affidavit, the record contains no evidence
that conditions at work contri buted to or caused her to

-11-
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fall. For these reasons, we are unable to credit Claimnt's
specul ative statement that she may have tripped and fallen
over | oose carpet on February 21, 1996.

21. Based on the nedical opinions of Dr. Chun,
Dr. Pierce, Dr. Nicholson, and Dr. Popper, we find that
Enpl oyer has presented sufficient evidence for us to find
that Cainmant's fall was brought on by a personal condition
i.e., either a seizure or syncope, that was unrelated to
enpl oynent. Because Claimant's fall was brought on by a
personal condition, we further find that C ai mant sustained
an idiopathic fall on February 21, 1996

22. Caimant did not present reliable or credible
evi dence to show that she did not sustain an idiopathic
fall, or that job factors increased the risk or hazard of
her fall.

CONCLUSI ONS OF LAW

An idiopathic fall is a fall that is brought on by a
purely personal condition unrelated to enploynent, such as a
seizure or fainting spell.! 1 ARTHUR LARSON & LEX K.

LARSON, LARSON'S WORKERS' COMPENSATION LAW 89.01 (1999); 1
MODERN WORKERS COMPENSATION § 110:8 (Matthew J. Canavan ed.
1993). We have found, based on the opinions of Dr. Chun,

Dr. Pierce, Dr. Nicholson, and Dr. Popper, that C ainmant
sustained an idiopathic fall on February 21, 1996. Al though
none of the physicians could determ ne the exact cause of
Claimant's fall, the medical evidence overwhel mingly
attributed the fall to a condition that was personal to

Cl ai mant, even though the etiology of the condition was not
known.

Havi ng determ ned that C ai mant sustained an
idiopathic fall, we next apply the rules of conpensability
for such falls. The general rule is that injuries resulting
froman idiopathic fall are conpensable only if the
enpl oynent contributed to the injuries by placing the
enpl oyee in a position that increases the dangerous effects

of the fall. 1d. For exanple, enploynent contribution has
been found in cases involving idiopathic falls from heights
or onto dangerous or sharp objects. Id.

In this case, Caimant fell onto a level lightly

carpeted concrete floor. Cainmant has presented no evidence
of an increased risk or hazard due to conditions at work.
Based on the majority rule that level floors do not increase
the risk of an idiopathic fall, we conclude that C ai mant
did not sustain a conpensable idiopathic fall on

February 21, 1996

Accordingly, Claimant's claimfor conpensation is
deni ed.

! It should be stressed that idiopathic falls are
not the sane as unexplained falls and that they are treated
differently in workers' conpensation | aw.

-12-
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Unexpl ai ned falls have no known cause, but the risks
associ ated with unexplained falls are not personal to the
enpl oyee, not related to enpl oyment, and not neutral. See
supra, 1 MODERN WORKERS COMPENSATION 8110:9 for a discussion
of unexplained falls and neutral risks; see also, supra, 1
LARSON'S WORKERS' COMPENSATION LAW 87.04 for a discussion of
unexpl ained falls and the danger of confusing unexpl ai ned
falls with idiopathic falls.

Al so, the term "idiopathic", when used in the context
of workers' conpensation |law should not be confused wth
the medical definition of that term In nedica
term nol ogy, "idiopathic" refers to a condition without
cl ear pathogenesis, or a disease without a known or
recogni zabl e cause. TABER'S CYCLOPEDIC MEDICAL DICTIONARY
(18th ed. 1997).

STANDARDS OF REVI EW
Appel | ate review of LIRAB' s decision is governed by
Hawai i Revi sed Statutes (HRS) 8§ 91-14(g) (1993), which provides:

(9) Upon review of the record the court may affirm
the deci sion of the agency or remand the case with
instructions for further proceedings; or it may reverse or
nodi fy the decision and order if the substantial rights of
the petitioners may have been prejudi ced because the
adm ni strative findings, conclusions, decisions, or orders
are:

(1) In violation of constitutional or statutory
provi si ons; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Affected by other error of law, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whol e
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion

Pursuant to the foregoing statute,

[CsOL] are reviewabl e under subsections (1), (2), and (4)
questions regardi ng procedural defects are revi ewabl e under
subsection (3); [FsOF] are reviewabl e under subsection (5);
and an agency's exercise of discretion is reviewabl e under
subsection (6).

Korsak v. Hawaii Permanente Medical G oup, 94 Hawai‘i 297, 302,

-13-
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12 P.3d 1238, 1243 (2000). Moreover, LIRAB's CsOL are "not
bi ndi ng on an appellate court” and are "freely revi ewabl e for

[their] correctness.” Mtchell v. State Dep't of Educ., 85

Hawai ‘i 250, 254, 942 P.2d 514, 518 (1997) (internal quotation
marks omtted). Thus, this court is required to review LIRAB' s
CsOL "de novo, under the right/wong standard.” [d. (italics in
original, internal quotation marks omtted).

| SSUES ON APPEAL

Chal | engi ng a nunber of LIRAB's FsOF¥ and CsQ., ¥

¥ Cl ai mant chal l enges the follow ng Findings of Fact (FsOF) by the
Labor and Industrial Relations Board (LI RAB):

. That part of FOF No. 8 that found that "C ai mant was
standi ng at the Xerox nmachine."

. That part of FOF No. 9 that found that Cainmant fell
"[w hile standing at the copier."

. That part of FOF No. 15 that found that "[Dr. Janes F.
Pierce (Dr. Pierce)] opined that based on the
avail abl e date and history of the accident, he found
no evi dence of any job factors that could have caused
Claimant's fall on February 21, 1996."

. That part of FOF No. 17 that found that "Dr. Popper
opi ned that based on all of the avail able infornation
from[d aimant] and the nmedical records, he found no
evi dence to suggest that anything at work contri buted
to or caused the fall, and felt that it was nore
likely that the fall was due to a syncope secondary to
medi cations than fromtripping on sonething at work."

. That part of FOF No. 19 that found that others
described Claimant as "just standing at the Xerox
machi ne" at the time of the accident.

. That part of FOF No. 20 that found that "d ai mant
stated that she understood, based on her conversations
with coworkers after the work injury, that she was
standing at the Xerox machine just prior to her fall
and that she fell backwards on the spot."

. That part of FOF No. 21 that found that "[Wahi ana
General Hospital] has presented sufficient evidence
for us to find that Caimant's fall was brought on by
a personal condition, i.e., either a seizure or

(continued...)
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Cl ai mant argues that (1) she was entitled to a statutory
presunption that the injuries she sustained as a result of her
fall at work were conpensable; (2) based on the evi dence adduced
before LIRAB, the cause of her fall could not be determ ned with
any degree of nedical probability; and, therefore, (3) Enployer
could not neet its burden of overcom ng the presunption of
conpensability in this case.

DI SCUSSI ON

A. The Work Nexus Requirement

For an injury to be conpensabl e under Hawai‘i's
wor kers' conpensation statutes, "there nust be a requisite nexus

bet ween the enpl oynent and the injury."” Tate v. GIE Hawaii an

¥(...continued)
syncope, that was unrelated to enpl oynent. Because
Claimant's fall was brought on by a personal
condition, we further find that C ai mant sustained an
i diopathic fall on February 21, 1996."

. That part of FOF No. 22 that found that "C ainmant did
not present reliable or cred ble evidence to show that
she did not sustain an idiopathic fall, or that job

factors increased the risk or hazard of her fall."

¥ Cl ai mant chal |l enged the follow ng parts of LIRAB' s Conclusions of
Law, set forth on pages 423 and 424 of the Record on Appeal:

We have found, based on the opinions of [Dr. Allan B. Chun],
Dr. Pierce, [Dr. Maurice W Nicholson], and Dr. Popper, that
Cl ai mant sustained an idiopathic fall on February 21, 1996.
Al t hough none of the physicians could determ ne the exact
cause of Claimant's fall, the nedical evidence
overwhelmngly attributed the fall to a condition that was
personal to Cl ainmant, even though the etiol ogy of the
condi tion was not known.

. . . . Caimant has presented no evidence of any
increased risk or hazard due to conditions at work. . . .
Claimant did not sustain a conpensable idiopathic fall on
February 21, 1996.

-15-
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Tel. Co., 77 Hawai‘ 100, 103, 881 P.2d 1246, 1249 (1994). This
nexus requirenent is currently set forth in HRS § 386-3 (Supp.
2000), which provides, in pertinent part:

If an enpl oyee suffers personal injury either by accident
arising out of and in the course of the enploynment or by
di sease proxi mately caused by or resulting fromthe nature
of the enpl oynent, the enpl oyee's enpl oyer or the special
conpensation fund shall pay conpensation to the enpl oyee or
the enpl oyee' s dependents as provided in this chapter.[Z]

(Enmphasi s and footnote added.)

It is undisputed in this case that d ai nant fractured
her skull, ruptured her ear drum and sustained various
contusi ons when she fell at her place of enploynent on
February 21, 1996. Therefore, she clearly suffered a "personal
injury” on the date in question. There also appears to be no
question that Claimant's injuries were the result of an
"accident[,]" a word defined by the suprene court for workers
conpensati on purposes as "an unl ooked for and untoward event

which is not expected or designed.” W ng Chee v. Yee W Chan, 26

Haw. 785, 793 (1923) (internal quotation marks omtted).
Furthernore, C aimant has not argued that her personal injuries
were the result of a "disease proxi mately caused by or resulting
fromthe nature of [her] enploynment[.]" Consequently, the

di spositive issue in determ ning whether Caimant nmet the work

nexus requirement is whether Claimant's injuries¥ "arose out of

v At the tinme Cainmant was injured, the work nexus requirement was
i dentical, except that the phrase "hereinafter provided" was used instead of
the phrase "provided in this chapter.™

y Al t hough Hawaii Revised Statutes (HRS) § 386-3 literally seens to
require that an enployee's personal injury result froman "accident arising
(continued...)
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and in the course of enploynent."

The suprenme court has noted that two different
approaches exi st for determ ning whether an "injury arose out of
and in the course of enploynent.” Under the traditional two-step

test, which the suprene court applied in earlier Hawai‘ cases,

a claimant is required to establish that his [or her] inury
arose both "out of" and "in the course of" his [or her]

enpl oynent. The words "out of" are deened to signify a
causal connection between the injury and the clainmant's

enpl oynent, while the words "in the course of" point to the
injury's proximty in tinme, place and circunstances to the
enpl oynent. Both conponents of the statutory fornula nust
be separately established before conpensation will be

awar ded.

Chung v. Animal dinic, Inc., 63 Haw 642, 647-48, 636 P.2d 721

(1981) (enphasis in original, citations omtted).
Under the unitary test, which the suprenme court

expressly adopted in Chung,?¥ an injury "arise[s] out of and in

8(...continued)
out of and in the course of enploynent,"” nore recent Hawai‘ cases on the work
nexus requirement seemto have elimnated the word "accident” fromthe
requi renent and focused i nstead on whether the enpl oyee's injury arose out of
and in the course of the enpl oyee's enploynent. See, e.q., Tamashiro v.
Control Specialist, Inc. (Tamashiro), 97 Hawai‘i 86, 90, 34 P.3d 16, 20
(2001); Smith v. State Dep't of Labor & Indus. Relations, 80 Hawai‘ 150, 907
P.2d 101 (1995); Zenmis v. SCI Contractors, Inc., 80 Hawai‘i 442, 911 P.2d 77
(1996); Tate v. GIE Hawaiian Tel. Co., 77 Hawai‘i 100, 881 P.2d 1246 (1994);
Chung v. Animal dinic, Inc., 63 Haw. 642, 636 P.2d 721 (1981); Royal State
Nat'l Ins. Co. v. Labor & Indus. Relations Appeals Bd., 53 Haw. 32, 487 P.2d
278 (1971). As one workers' conpensation treatise points out, however,

[t]he terns "injury" and "accident" are generally not
synonynous as enpl oyed in workers' conpensation acts. The
mere fact of injury does not of itself prove that an
acci dent occurred, and, of course, the fact that there was
an acci dent does not prove that there was an injury. The
nmere fact that one may becone ill or experience pain during
enpl oynent does not in and of itself prove that the enployee
is disabled as a result of an "accident" arising out of and
in the course of enploynent.

1 Modern Workers Conpensation § 108:2, at 3 (1993) (footnotes omtted).

2 In Chung, the claimant, a veterinarian, suffered a heart attack
after office hours while jogging around the track at Kal ani Hi gh School. At the

(continued...)
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the course of enploynent” if there is "a causal connection
between the injury and any incidents or conditions of

enpl oynent." Chung, 63 Haw. at 647-48, 636 P.2d at 725. Under
this standard, it is not necessary to establish "tenporal,
spatial, and circunstantial proximty between the injury and
enploynent." |d. at 648, 636 P.2d at 725. The focus is "on the
injury's origin rather than the tinme and place of its

mani festation,” id., and the "pertinent issue . . . [is] whether
the injury in fact had been caused by [an enpl oyee's] work
activity, regardless of where or when the injury had taken
place.” 1d. at 649, 636 P.2d at 726. That is, "if the injury
reasonably appears to have flowed fromthe conditions under which
the enployee is required to work[,]" workers' conpensation
benefits should be awarded. 1d., 636 P.2d at 725 (internal
gquotation marks omtted).

Applying the unitary test in Chung, the suprenme court
held that the fact that the claimant suffered a heart attack "at
home, on the street or el sewhere while tending to his [or her]
private affairs"” is "legally irrelevant[.]" 1d., 636 P.2d at 726

(quoting Akam ne v. Hawaiian Packing & Crating Co., 53 Haw. 406,

(...continued)
time of his attack, he was enployed as the president of Animal Clinic, Inc. and
was al so the sole director and stockhol der of the corporation. Conflicting
evi dence was presented as to the cause of the claimant's heart attack. One
doctor, who attributed the claimnt's heart attack to pre-existing
arteriosclerosis and physical exertion from jogging, stated that the cause of the
claimant's heart disease was unknown and opi ned that work stress did not
contribute to the claimant's heart attack. 1d. at 651, 636 P.2d at 727. Anot her
doctor testified that the claimnt's enploynment activities, which the clai mant
engaged in "for long hours, as well as [the claimnt's] other business-rel ated
activities, generated a substantial anount of nmental and enotional stress which
is strongly linked to the production of heart disease.” 1d.
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413, 495 P.2d 1164, 1169 (1972)). Furthernore,

[t]he primary focus of nedical testinony for the purposes of
determ ning | egal causation should be whether the enpl oynent
situation in any way contributed to the enpl oyee's injury.
Testinony that a pre-existing heart disease nay have been a
contributing or precipitating cause of the heart attack
shoul d be accorded little probative weight. The only

rel evant inquiry is whether [the claimnt's] heart attack in
fact was aggravated or accelerated by his work activity.

Chung, 63 Haw. at 652, 636 P.2d at 728 (citations omtted). The
unitary test adopted in Chung, therefore, was nuch nore |iberal
than the traditional test, and the suprene court so acknow edged
in Chung. 63 Haw. at 648, 636 P.2d at 725.

The suprenme court has never overrul ed Chung or any of
the earlier casesl® upon which Chung relied in enbracing the
unitary test. However, in nore recent cases, the Hawai‘ Suprene
Court, while expressly stating that it was applying the unitary
test, appears to have applied the test nuch nore restrictively.

In Tate v. GIE Hawaiian Tel. Co., for exanple, the

1y In Chung, the Hawai‘i Suprene Court noted that it first "noved
t owar ds adoption of the liberal, unitary concept of work-connection for
interpreting the [workers' conmpensation] statutory requirenment” in Royal State
Nat'l Ins. Co., where it held that workers' conpensation is awardable "if the
i njury reasonably appears to have flowed fromthe conditi ons under which the
enpl oyee is required to work[,]" 63 Haw. at 648-49, 636 P.2d at 725 (interna
quotation marks omtted), and that "an enpl oyee suffers a work-related injury
wi thin the nmeaning of HRS § 386-3 when he sustains a psychogenic disability
precipitated by the circunstances of his enploynent." 53 Haw. at 38, 487 P.2d
at 282. The Chung court also referred to several prior cases in which it had
utilized the unitary approach to anal yze whet her workers' conpensation
benefits should be awarded. See, e.q., DeFries v. Ass'n of Owmners, 57 Haw.
296, 555 P.2d 855 (1976) (Kidwell, J., and Kobayashi, J., dissenting)
(concluding that LIRAB erred in determ ning that an enployee's stunble while
in the course of his enploynent as a security guard, which resulted in a
fracture of his right big toe, did not aggravate or accelerate the arthritic
condition in the enployee's right knee); Pacheco v. Ochids of Hawaii, 54 Haw.
66, 77, 502 P.2d 1399, 2405 (1972) (Levinson, J., and Marunoto, J.,
di ssenting) (where the majority held that workers' conpensation benefits were
awar dabl e where an enpl oyee was killed in a car accident after |eaving her
enpl oyer's prenises during an afternoon coffee break to cash her paycheck at
t he bank); Akanine v. Hawaiian Packing & Crating Co., 53 Haw. 406, 495 P.2d
1164 (1972) (holding that where an enployee with a | ong-standi ng
cardi ovascul ar di sease col | apsed whil e pushing a | oaded handtruck at his place
of enpl oynment, benefits were awardabl e).

-19-



FOR PUBLICATION

suprene court upheld a LI RAB deci sion denying benefits to a

swi t chboard operator, who, while on pre-retirenent vacation
slipped, fell, and fractured her knee when she returned to her
enpl oyer's prenmises to deliver a cake to thank her co-workers for
a retirenent party they had given in her honor. 77 Hawai‘i 100,
881 P.2d 1246 (1994). Wile on her enployer's prem ses, the

swi t chboard operator also nmet briefly with her enployer's pension
benefits adm nistrator to discuss cal culations for her retirenent
benefits. 1d. at 102, 881 P.2d at 1248. The suprene court
initially set forth the following test for evaluating whether the
swi tchboard operator's injury was conpensabl e:

"An injury is said to arise in the course of the
employment when it takes place within the period of
employment, at a place where the employee reasonably may be,
and while he or she is fulfilling his or her duties or
engaged in doing something incidental thereto. "[1Y]

1 A Larson, The Law of Worknen's Conpensation § 14.00
(1993) [hereinafter Larson].

Activities, such as seeking personal confort, "going
and conming," and engaging in recreation have no inherent
status as part of the enploynent. 1 A[.] Larson § 21.81.

As di stinguished fromactual performance of the direct
duties of the job, these activities nust be established as
incidents of the work itself. 1d. |In explaining the nethod
by which an activity shall be characterized as "incidental"
to work, Larson wites: "The word 'incident' contains an

el ement of the usual and reasonable, both as to the needs to
be satisfied and as to the neans used to satisfy them" Id.

Tate, 77 Hawai‘i at 103-04, 881 P.2d at 1249-50 (bol ded enphasis
and footnote added, italics in original, sone internal brackets
omtted). The suprenme court also explained that

[iInjuries occurring on an enployer's prenises are
covered by workers' conpensation only insofar as they arise

v This test seens to be simlar to the "arising out of" part of the
traditional two-step approach used in earlier Hawai‘i workers' conpensation
cases. It seems doubtful to us that the veterinarian-clai mant in Chung woul d
have qualified for workers' conpensation benefits under this test.
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out of enploynent-related risks. Where an enployee visits
an enployer's premises for a purely personal reason, an
injury sustained during such a visit is not compensabl e.
The pivotal issue in these cases is whether the enpl oyee' s
presence on the enployer's prem ses at the time of the
injury is required by the nature of the enpl oynment. For
exanple, an injury sustai ned by an enpl oyee who, while on
vacation, visits the enployer's prem ses in order to gather
nuts for his personal consunption is not conpensable. By
contrast, where an enpl oyer requires that an enpl oyee cone
to the workplace to pick up a paycheck, an injury sustained
by the enployee while on prenises is conpensable.

Because an injury nmust arise out of an
enpl oynent -rel ated risk, injuries occurring during vacation
are generally not conpensable. Cases departing fromthe
general rule tend to involve circunstances in which
vacationi ng enpl oyees are required by the enployer to return
to the work premises during the vacation. This appeal does
not involve such a case

1d. at 106-07, 881 P.2d at 1252-53 (enphasis added, citations and
footnote omtted). Applying the foregoing test in Tate, the
suprene court held that the enployee's injury was not causally
connected to an incident or condition of enploynent because at
the tine the enpl oyee fell, she was "on vacation" and returning
to the enployee's lounge to retrieve a piece of cake to take
home, "a quintessentially 'personal errand[,]'" id. at 104, 881
P.2d at 1250, which "does not amount to a 'usual and reasonabl e’
act incidental to enploynent as a switchboard operator."” 1d.
The suprene court also held that the enployee's injury did not
occur as a result of a risk associated with enploynent. 1d. at
106, 881 P.2d at 1252.

Subsequently, in Smth v. State Dep't of Labor & I|Indus.

Rel ati ons, 80 Hawai ‘i 150, 907 P.2d 101 (1995), the suprene court
hel d nonconpensabl e injuries suffered by an enpl oyee while
crossing a public street between her workplace and a private | ot

where she parked her car. The enpl oyee rented a parking space
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in the private | ot pursuant to an agreenent between her enpl oyer
and the parking ot ower. |d. at 151, 907 P.2d at 102. The
suprene court in Smth set forth the followng rules for

determ ning conpensability for injuries suffered by enpl oyees

going to and fromtheir place of enploynent:

(1) injuries suffered by enpl oyees while going to or from
work arise out of and in the course of the enployee's

empl oynent if (a) the injury occurs on the enpl oyer's

prenmi ses, and (b) the enpl oyee's presence on the enpl oyer's
prem ses was required by the nature of the enployee's

enpl oynent; (2) a parking |ot owned, naintained, or
controlled by an enployer is considered part of the

enpl oyer's prenises for purposes of determ ning whether an
enpl oyee's injury suffered in a parking lot arises out of
and in the course of the enpl oyee's enploynent; and (3) an
injury suffered by an enployee in a public street, sidewalk
or other off-premises location that is on a direct and/or
necessary route between the enployer's main prem ses and the
par ki ng |1 ot owned, mmintained, or controlled by the enployer
al so arises out of and in the course of the enpl oyee's

enpl oynent .

1d. Applying the foregoing test, the suprene court held that
since the parking space rented by the enployee in question was
not owned, nuaintained, or controlled by her enployer, the
injuries sustained by the enployee on a public street en route to
her parking space did not arise out of and in the course of
enploynment. 1d. at 156, 907 P.2d at 107.

In Zems v. SCI Contractors, Inc., 80 Hawai ‘i 442, 911

P.2d 77 (1996), the suprene court upheld a LI RAB decision denying
conpensation to a clai mant who was assaulted by a co-worker at
work. The claimant in Zenms was driving to the construction site
where he worked when his vehicle collided with a vehicle driven
by a co-worker's wife. 1d. at 444, 911 P.2d at 79. Although the

cl ai mant was unharnmed in the collision, his co-worker's w fe had
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to be taken to the hospital. 1d. Two days after the accident,
the claimant and the co-worker, who were not acquai ntances and
had never conversed before, were assigned to work stations at the
construction site that were approximately 1,000 feet apart. |[d.
Shortly after the work day began, the co-worker had an "exchange
of words" wth the claimant about the autonobile accident, struck
the claimant in the face wwth a hard hat, and severely injured
the claimant. 1d. at 446, 911 P.2d at 81. Conflicting evidence
was presented as to whether the co-worker's supervisor had warned
the claimant that the co-worker was angry and | ooking for the
claimant on the norning of the assault. 1d. at 447, 911 P.2d at
82. The Labor Director approved the claimnt's application for
wor kers' conpensation benefits, concluding that "there [was]
suf ficient connection between clainmant's injury and his
enpl oynment since the assailant struck claimant with a hard hat
which is a[n] instrunment comonly used by workers in the
construction industry.” 1d. at 444, 911 P.2d at 79. LIRAB
reversed, finding that (1) the claimant was not assaul ted because
of his enploynent but as a result of a personal dispute, and
(2) the "[e]nployer had no reason to suspect or foresee that [the
co-worker] would assault or harm[the claimant.]" 1d. at 446,
911 P.2d at 81.

On appeal, the suprene court, noting that the workers
conpensation statutory schene was intended to require enpl oyers

to conpensate their enployees for job-related injuries regardless
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of fault, agreed with the claimant that LIRAB "erred in its use
of the [tort] concept of foreseeability[.]" 1d. at 447, 911 P.2d
at 82. The suprene court concluded, however, that LIRAB s error
did not warrant reversal. 1d. Acknow edging that its
determ nation was governed by the unitary test, the suprene court
affirmed LI RAB' s decision and concluded, in sunmary, as follows:
(1) The "evidence unequivocally indicates that the
[ ot or vehicle] accident [between the claimnt and his
co-worker's wife], which was the subject matter of the dispute,
was a personal matter, unconnected to [the claimant's]
enpl oynent." |d. at 446, 911 P.2d at 81.
(2) Wile the enployer's knowl edge that the co-worker

"*was really upset' and |ooking for" the clainmant on the norning

of the assault, was an added factor' to be considered in

determ ning conpensability[,]" such factor, under the facts of
this case, was not "sufficient to establish a causal connection
between [the claimant's] enploynent and the assault[,]" id. at
447, 911 P.2d at 82, because

where an enployee is intentionally assaulted on the job site
by a third person, the resulting injury is not causally
connected to the enploynment unless the assault itself was
"directed agai nst the enpl oyee because of the enployee's
enpl oynent." A personally notivated assault of an enpl oyee
by a third person nmay be consi dered as havi ng occurred
"because of the enpl oyee's enploynent," if the aninpsity or
di spute which culminated in the assault was "exacerbated by
the enploynent.” . . . [We fail to see how [the enployer's]
al l eged knowl edge that [the co-worker] was upset and | ooki ng
for [the claimant] could warrant the finding that the
assault was directed against [the clainant] because of his
enpl oynent. Prior to the assault, [the co-worker] and [the
clai mant] had never before wrked together--in fact, they
had never before even conversed--and on the day of the
assault, they were assigned to work crews approxi mately
1,000 feet apart.
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Id. at 447-48, 911 P.2d at 82-83.

(3) The fact that the claimant and his co-worKker
wor ked at the same job site, thus giving the co-worker the
opportunity to assault the clainmant, does not justify a
conpensation award to the injured cl ai mant because "even though
t he enpl oynent may have provided a conveni ent opportunity for the
attack it was not the cause."” |1d. at 448, 911 P.2d at 83
(internal quotation marks omtted).

(4) "A personal assault upon an enpl oyee by a
co-worker is not causally connected to the enpl oyee's enpl oynent
sinply because the assailant utilized an inplenent of the
enpl oynent to deliver the injurious blow,]" id.; "rather, it is
the motivation behind the altercation or assault” that is

di spositive. 1d. at 449, 911 P.2d at 84 (quoting Bader- Rondeau

v. Truth or Consequences, 824 P.2d 358, 360 (NM C. App., 1991)

(enmphasis in original)).

(5) The positional risk doctrine, that "an injury
arises out of the enploynent if it would not have occurred but
for the fact that the conditions and obligations of the
enpl oynment placed claimant in the position where he or she was
injured[,]" id. (enphasis in original), is not applicable when

it is clear that the origin of the assault was purely
private and personal, and that the enploynent contributed
not hing to the epi sode, whether by engendering or
exacerbating the quarrel or facilitating the assaul t,
since that test applles onIy when the risk is "neutral.

. [A] risk is "neutral" if it is "neither personal to
the claimant nor distinctly associated with the enpl oyment.

Id. (block formatting, citations, and internal brackets omtted).
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It appears from Tate, Smth, and Zem s, therefore, that

the suprenme court, although continuing to enbrace the nore
liberal unitary test, now construes the test to require, for
conpensability, that an injury arise out of an enploynent-related
ri sk, occur within the enployee's period of enploynment at a pl ace
where the enpl oyee reasonably nmay be, and take place while the
enpl oyee is fulfilling his or her enploynment duties.

B. The Presumption of Compensability

HRS § 386-85 (1993) provides, in relevant part, as
fol | ows:

Presumptions. |n any proceeding for the enforcenent
of a claimfor conpensation under this chapter it shall be
presuned, in the absence of substantial evidence to the

contrary:

(1) That the claimis for a covered work injuryf[.]

(Enphases added.) In Chung, the Hawai‘ Supreme Court stated

t hat

HRS § 386-85(1) creates a presunption in favor of the
claimant that the subject injury is causally related to the
enpl oynent activity. . . . [T]his presunption inposes upon
the enpl oyer both the heavy burden of persuasion and the
burden of going forward with the evidence. The clai nant
must prevail if the enployer fails to adduce substanti al
evidence that the injury is unrelated to enploynment. The
term "substantial evidence" signifies a high quantum of
evi dence which, at the mininmum nust be "rel evant and
credi bl e evidence of a quality and quantity sufficient to
justify a conclusion by a reasonable man that an injury or
death is not work connected."

The statute nowhere requires . . . some prelimnary
showi ng that the injury occurred "in the course of
enpl oynent” before the presunption will be triggered.

Rat her, HRS § 386-85 clearly dictates that coverage will be
presunmed at the outset, subject to being rebutted by
substantial evidence to the contrary. This is so in al
clai ms proceedi ngs, regardl ess of the existence of
conflicting evidence, as the |l egislature has determ ned t hat
where there is a reasonabl e doubt as to whether an injury is
wor k- connected, it must be resolved in favor of the

cl ai mant .
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Chung, 63 Haw. at 650-51, 636 P.2d at 726-27 (footnote and
citations omtted). As discussed earlier, Chung involved a
veterinarian, Dr. Chung, who suffered a heart attack while

j ogging after hours around a high school track. The nedi cal
testinony was conflicting as to whether Dr. Chung's heart attack
was causally related to his enploynment. 1In holding Dr. Chung's

heart attack injuries conpensable, the suprenme court held that

[i]n such cases, . . . the legislature has decided that the
conflict should be resolved in the claimant's favor. This
is so especially in view of the special weight accorded the
statutory presunption in the cases of heart disease, where
the precise causes of the disease are particularly difficult
to ascertain.

Qur decision in Akamine provi des anple support for
this conclusion. In Akamine, we discussed the distinction
between the etiology of heart disease and | egal causation
noting that definition of the latter rests solely with the
| egislature and the courts, not with nmedical experts.

For "a nedical man nmay give a generalized opinion that
there was no connection between an incident at work
and a heart attack, and, in his own nmind, nay mean
thereby that a pre-existing pathol ogical condition was
the overwhel ming factor in bringing about the attack
and that the part played by the work was
insignificant. But, while it may be sound nedically
to say that the work did not 'cause' the attack, it
may well be bad | aw, because, in general, existing |aw
treats the slightest factor of aggravation as an
adequate 'cause.'"

The primary focus of medical testinony for the purposes of
determ ning | egal causation should be whether the enpl oynent
situation in any way contributed to the enployee's injury.
Testinmony that a pre-existing heart di sease nmay have been a
contributing or precipitating cause of the heart attack
shoul d be accorded little probative weight. The only
relevant inquiry is whether [the claimant's] heart attack in
fact was aggravated or accelerated by his work activity.

Chung, 63 Haw. at 652, 636 P.2d at 727-28 (citations onitted).

In Korsak v. Hawaii Permanente Medical G oup, 94

Hawai ‘i 297, 12 P.3d 1238 (2000), the Hawai‘ Suprene Court

reviewed a decision by this court that the HRS § 386-85(1)
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presunption applied to the aggravation of a pre-existing | ow back
injury sustained by a clainmant while undergoi ng physical therapy
for a conpensable work injury. The claimant's enpl oyer contended
that the statutory presunption applied only to "initial"
proceedi ngs or injuries, and not to subsequent proceedi ngs
conducted pursuant to the workers' conpensation statute. [d. at
306, 12 P.3d at 1247. Rejecting the enployer's contention, the

suprene court stated that the statutory presunption

"is not a mere procedural device that di sappears upon the
i ntroduction of contrary evidence." Akamine [v. Hawaiian
Packing and Crating Co.], 53 Haw. [406,] 408, 495 P.2d
[1164,] 1166.

HRS § 386-85(1) creates a presunption in favor
of the claimnt that the subject injury is causally
related to the employment activity. . . . [T]his
presunption i nposes upon the enployer both the heavy
burden of persuasion and the burden of going forward
with the evidence. Akamine, 53 Haw. at 408, 495 P.2d
at 1166. The claimant nust prevail if the enployer
fails to adduce substantial evidence that the injury
is unrelated to enployment. The term "substantia
evi dence" signifies a high quantum of evi dence which
at the mnimum nust be "relevant and credible
evidence of a quality and quantity sufficient to
justify a conclusion by a reasonable man that an
injury or death is not work connected.”

Id. at 307, 12 P.3d at 1248 (quoting Akanmi ne, 53 Haw. at 408-09,
495 P.2d at 1166) (enphasis and italics in original, except for
italics in brackets). The suprene court in Korsak further
expl ai ned:

As stated in Chung v. Animal Clinic, Inc., "HRS § 386-85(1)
creates a presunption in favor of the clainmant that the
subject injury is causally related to the enpl oynent
activity. . . ." [63 Haw.] at 650, 636 P.2d at 726-27
(enphasi s added) .

The statute nowhere requires . . . some
prelimnary showing that the injury occurred "in the
course of enploynment"” before the presunption will be
triggered. Rather HRS § 385-86 clearly dictates that
coverage will be presuned at the outset, subject to
bei ng rebutted by substantial evidence to the
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contrary. This 1is so in all claims proceedings, .o
as the legislature has determ ned that, where there is
a reasonabl e doubt as to whether an injury is

wor k- connected, it nust be resolved in favor of the
claimant. Akamine [v. Hawaiian Packing], 53 Haw.
[406,] 409, 495 P.2d [1164,] 1166.

Id. at 650-51, 636 P.2d at 726-27 (adopting the

"wor k- connecti on" approach to deternining conpensability
because it nore "fairly carries out the purposes of Hawaii's
wor kers' conpensation | aws") (enphasi s added).

We are aware, as [the enpl oyer] points out, that
Hawai i 's workers' conpensation presunption places a heavy
burden on the enployer to disprove that an injury is
work-related. In nost other jurisdictions, the burden is
pl aced on the enpl oyee. See generally, Larson's § 80.33(a)
(expl aining the general rule that the "cl ai mants nust
establish the work-connection of their injuries, the causa
relati onshi p between a work-connected injury and their
disabilities, . . . and all other facets of their clains")
(footnote omtted). |In Hawai‘i, however, the legislature
has chosen to

cast a heavy burden on the enpl oyer in workers
conpensation cases. In its wisdomin fornulating
public policy in this area of the law, the legislature
has decided that work injuries are anpong the costs of
producti on which industry is required to bear; and if
there is reasonabl e doubt as to whether an injury is
wor k- connect ed, the humanitarian nature of the statute
demands that doubt be resolved in favor of the

cl ai mant .

Akamine, 53 Haw. at 409, 495 P.2d at 1166. It is the
| egislature's prerogative to give the enpl oyee the benefit
of the doubt in any workers' conpensation claim HRS
§ 386-85 does just that. Moreover, any argunment that the
breadth of the statute is overly harsh on enpl oyers shoul d
be addressed to the |egislature and not to the courts.

Korsak, 94 Hawai‘i at 306-07, 12 P.3d at 1247-48 (enphases and
italics in original, except for italics in brackets; sone
internal brackets and citations omtted).

Subsequently, in Tamashiro, the suprene court expl ained
that the HRS § 386-85(1) presunption "relates solely to the
wor k- connect edness of an injury[,]" 97 Hawai‘ at 91, 34 P.3d at
21, and not to the "question whether, as a result of the injury,

the claimant is tenporarily or permanently, or partially or
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totally, disabled[.]" Id.

C. Idiopathic Versus Unexplained Falls

It has been observed that

[a]ll risks causing injury to a claimant can be brought
within three categories: risks distinctly associated with
the enploynment, risks personal to the claimnt, and
"neutral" risks--i.e., risks having no particul ar enpl oynent
or personal character. Harns fromthe first are universally
conpensable. Those fromthe second are universally
nonconpensable. It is within the third category that nost
controversy in nmodern conpensation | aw occurs.

1 A Larson & L. Larson, Larson's Wrkers' Conpensation Law

8§ 4.01, at 4-1 (2001).
The first category of risks

conprises all the obvious kinds of injury that one thinks of
at once as industrial injury. Al the things that can go
wrong around a nodern factory, mll, mine, transportation
system or construction project--nmachinery breaking, objects
falling, explosives exploding, tractors tipping, fingers
getting caught in gears, excavations caving in, and so on--
are clearly in this category and constitute the bul k of what
not only the public but perhaps also the original drafters
of conpensation acts had in mnd as their proper concern.

As far as the "arising" test is concerned, this group
causes no trouble, since all these risks fall readily within
the increased-risk test and are consi dered work-connected in
all jurisdictions.

1d. 8 4.01, at 4-1 - 4-2.

The second category of risks include those "origins of
harm so clearly personal that, even if they take effect while the
enpl oyee is on the job, they could not possibly be attributed to

the enploynent.” 1d. 8§ 4.02, at 4-2. For exanple,

[i]f the tine has come for the enployee to die a natura
death, or to expire fromthe effects of sone di sease or

i nternal weakness of which he or she would as pronptly have
expi red whet her the enpl oyee had been working or not, the
fact that the denise takes place in an enploynent setting
rather than at hone does not, of course, make the death
conpensable. O if the enployee has a nortal personal eneny
who has sworn to seek the enpl oyee out wherever he or she
may be, and if this eneny happens to find and rmurder the
enpl oyee while the latter is at work, the enpl oynent cannot
be said to have had any causal relation to the death.
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"The archtypical personal risk is the idiopathic risk,
i di opat hi ¢ nmeaning peculiar to the individual. The nost common
type of idiopathic injury is the idiopathic fall, which presents

troubl esome workers' conpensation questions.” 1 Mddern Wrkers

Conpensation 8 110:8, at 18 (footnote omtted). For exanple,

"[w] hen an enpl oyee, solely because of a nonoccupational heart
attack, epileptic fit, or fainting spell, falls and sustains a
skull fracture or other injury, the question arises whether the
skull fracture (as distinguished fromthe internal effects of the
heart attack or disease, which of course are not conpensable) is

an injury arising out of the enploynent.” 1 Larson's Wrkers'

Conpensation Law 8§ 9.01[ 1], at 9-2.

The third group of risks are those "neutral" risks that
are "neither distinctly enploynent nor distinctly personal [in]

character.” |d. §8 4.03, at 4-2 - 4-3.

Illustrations of this category may be drawn froma w de
variety of controversial cases. A person hard at work in
the middle of a factory yard nay be hit by a stray bull et
out of nowhere, bit by a mad dog, stabbed by a lunatic
runni ng anmuck, struck by lightning, thrown down by a
hurricane, killed by an eneny bonb, injured by a piece of
tin blown from someone's roof, shot by a child playing wth
an air rifle, murdered as a result of mstaken identity,
felled by debris froma distinct explosion, or blinded by a
flying beetle. Another kind of neutral-risk case is that in
which the cause itself, or the character of the cause, is
sinply unknown. An enpl oyee may be found to have died on
the job from unexpl ai ned causes, or he or she may suffer a
slip or fall for no reason that anyone, including the

enpl oyee, can expl ain.

ld. (enphasis added).
Finally, there is a category of "m xed" risks
in which a personal cause and an enpl oyment cause conbine to

produce the harm The nobst common exanple is that of a
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person with a weak heart who di es because of strain

occasi oned by the enploynment. |n broadest theoretica
outline, the rule is quite sinple. The | aw does not weigh
the relative inportance of the two causes, nor does it look
for primary and secondary causes; it merely inquires whether
the enploynent was a contributing factor. If it was, the
concurrence of the personal cause will not defeat
conpensability.

1d. 8 4.04, at 4-3.

In this case, LIRAB concluded that C ai mant suffered an
idiopathic fall, "a fall that is brought on by a purely personal
condition unrelated to enpl oynent, such as a seizure or fainting
spell.” In other words, LIRAB concluded that Caimant's fall
fell into the second category of risks and was, therefore,
nonconpensable as a matter of |aw

We conclude that the record does not support LIRAB's
concl usi on.

It is undisputed that there were no wtnesses to
Claimant's fall and that C ai mant has no recollection of how or
why she fell. Additionally, none of the doctors who exam ned
Cl ai mant could opine, with any degree of nedical probability,
what caused Claimant's fall and injuries. Although the doctors
suggested three possibilities for Claimant's fall--a seizure
di sorder, a syncopal (fainting) episode, and a slip and fall--the
doctors could only speculate as to what actually caused C ai nant
to fall. Furthernore, LIRAB specifically concluded that "none of
t he physicians could determ ne the exact cause of Clainmant's
fall" and the "etiology of [Cainmant's personal condition] was
not known."

| f there had been testinony that C ai mant fainted,
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experienced di zziness, or suffered a seizure before she fell,
there woul d be sone evidence to support LIRAB s concl usion that
Claimant's fall was due to personal reasons. |In the absence of
any evidence as to the exact cause of Claimant's fall, however,
we conclude that LIRAB' s determ nation that Caimant's fall was
idiopathic is wong.

On the other hand, LIRAB' s conclusion that "none of the
physi ci ans could determ ne the exact cause of Claimant's fall"
and that the "etiology of [Claimant's personal condition] was not
known" does support a determnation that Caimant's fall was
"unexpl ai ned. "

Wth unexpl ai ned injuries,

it is unknown whether the risk was personal

enpl oynent-rel ated, or neutral. The cause is sinmply
unknown. I n sone jurisdictions, the worker has the burden
of proof by elimnating idiopathic causes, and once the

wor ker satisfies this burden, there is a pernissible

i nference that the unexplained injury arose out of the

enpl oynent. Some jurisdictions, especially positional risk
states, hold that the worker is not required to rule out

i di opathic causes for the accident, and has the benefit of a
presunption that the injuries arose out of his or her

empl oynent. Qther jurisdictions hold that when the reason
or cause for the accident is unexplained, and it occurred
during the tine when the enpl oyee was at work, the
fundanental theory underlying workers' conpensation favors
recovery rather than denial of conpensation.

1 Modern Wirkers Conpensation § 110:9, at 20 (footnotes omitted).

D. Claimant's Unexplained Injuries

As discussed earlier, in Hawai‘i, unlike in nost other
states, a statutory presunption exists that a claimfor workers
conpensation is for a covered work injury.

Thi s presunption inposes upon the enployer both the heavy
burden of persuasion and the burden of going forward with
the evidence. The claimant must prevail if the employer
fails to adduce substantial evidence that the injury is
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unrelated to employment. The term "substantial evidence"
signifies a high quantum of evidence which, at the mni num nust
be "relevant and credible evidence of a quality and quantity
sufficient to justify a conclusion by a reasonable nan that an
injury or death is not work connected."

Korsak, 94 Hawai‘i at 307, 12 P.3d at 1248 (internal brackets and

citations omtted, italicized enphasis in original, bolded

enphasi s added). Additionally, "if there is reasonabl e doubt as
t 0 whether an injury is work-connected . . . that doubt nust be
resolved in favor of the claimant." Tamashiro, 97 Hawai‘ at 93,

34 P.3d at 23 (quoting Akami ne v. Hawaiian Packing & Crating Co.,

53 Haw. 406, 409, 495 P.2d 1164, 1166 (1972)).

W exam ne the record on appeal, therefore, to
det ermi ne whet her substantial evidence was adduced by Enpl oyer at
the hearing before LIRAB to support LIRAB s concl usion that
Claimant's injury was unrelated to her enploynent.

As noted before, there were no witnesses to Claimant's
fall, which took place while C ai mant was perform ng her
enpl oynment duties at her place of enploynent during working
hours. Additionally, none of the doctors who exam ned C ai nant
coul d opine, with any degree of nedical probability, what caused
Claimant's fall and injuries. There were no witnesses to
Claimant's fall, and although there was substantial nedical
evi dence adduced that C ai mant had an extensive nedical history,
took a long list of different nedications, and had engaged in
sone risky behavior, all of which could produce seizures or
fainting spells, the undi sputed evidence was that C ai rant had

never suffered seizures or fainting or dizzy spells prior to her
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fall at work. Additionally, LIRAB conceded that "none of the
physi ci ans coul d determ ne the exact cause of Claimant's fall[.]"

In light of the strong presunption of work-rel atedness
under the Hawai‘ workers' conpensation law, as well as the | ack
of any non-specul ative evidence to explain the cause of
Claimant's injury, we conclude that Enployer failed to satisfy
Its heavy burden of adducing a "high quantumi of "relevant and
credi bl e evidence of a quality and quantity sufficient to justify
a conclusion by a reasonable [person]” that Caimant's fall and
consequent injuries were not work-rel ated.

Furthernore, when LIRAB held that "d ai mant did not
present reliable or credible evidence to show that she did not
sustain an idiopathic fall, or that job factors increased the

risk or hazard of her fall," LIRAB inproperly placed the burden
on Clainmant to denonstrate that the conditions at work caused her
to fall and thereby clearly m sapplied the statutory presunption
that Caimant's injuries were work-rel ated.

Accordi ngly, we reverse LIRAB s October 19, 1999

Deci sion and Order, to the extent that it determ ned that
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Claimant's injuries were nonconpensable, and we remand this case
to LIRAB for a determ nation of the amount of conpensation due to

Cl ai mant .

Kevin P. H Sum da
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for clai mant-appel | ant.
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