I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

---000---

NO._ 23176
McCABE HAM LTON & RENNY COMPANY, LTD., a Hawai ‘i
corporation, KYLE SOARES, an individual, and
JOHN A. DI AS, an individual, Petitioners-Appellees,
v. DEAN KAWAI LANl CHUNG, Respondent-Appel | ant;
| NTERNATI ONAL LONGSHORE AND WAREHOUSE UNI ON,
LOCAL 142, AFC-CI O Applicant Intervenor-Appellee

AND

NO. 23398

McCABE HAM LTON & RENNY COMPANY, LTD., a Hawai ‘i
corporation, KYLE SOARES, an individual, JOHN A
DI AS, an individual, and EARL KI NI KALAI WA'A, an
i ndi vidual, Plaintiffs-Appellees, v. DEAN KAWAI LANI
CHUNG, Defendant - Appel |l ant; | NTERNATI ONAL
LONGSHORE AND WAREHOUSE UNI ON, LOCAL 142,
AFL-CI O Intervening Party-1n-Interest-Appellee

NCS. 23176 AND 23398

APPEAL FROM THE FI RST ClI RCUI T COURT
(NO. 23176, S.P. NO. 00- 1-0010)
(NO. 23398, CIVIL NO. 00-1-0863- 03)

MARCH 4, 2002
BURNS, C.J., WATANABE, AND LIM JJ.
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These two consol i dated appeals (Nos. 23176 & 23398)

center around two tenporary restraining orders (TROs or,
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singular, TRO, both initially sought ex parte, entered by the
circuit court of the first circuit in favor of
Petitioners/Plaintiffs-Appell ees McCabe Ham | ton & Renny Conpany,
Ltd. (McCabe) and three of its enpl oyees, Kyle Soares (Soares),
John A. Dias (D as) and Earl Kini Kal aiwaa (Kal ai wa'a), and
agai nst anot her of MCabe’'s enpl oyees, Respondent/ Def endant -
Appel | ant Dean Kawail ani Chung (Chung). The first of the TRGs
was issued in a special proceeding, S.P. No. 00-01-0010, brought
by Petitioners McCabe, Soares and Dias (collectively, the
Petitioners). The second and subsequent TRO was entered in a
foll ow ng, essentially superseding, civil proceeding, Cvil No.
00- 01- 0863, brought by Plaintiffs MCabe, Soares, Di as and
Kal ai wa'a (collectively, the Plaintiffs).

I n each proceedi ng, Chung’ s union, Applicant |ntervenor
I nt ernati onal Longshore and Warehouse Uni on, Local 142, AFL-CIO
(the Union), filed a notion for leave to intervene and a notion
to dissolve the TRO entered in the proceeding. 1In each
proceedi ng, the court denied the Union’s notion to intervene, and
t hat denial nooted the Union’s notion to dissolve the TRO

The litigation below cane to an end when the court,
after an evidentiary hearing, denied Plaintiffs’ notion for a
prelimnary injunction in the civil proceeding. The second TRO
expired by its own terns two days after the evidentiary hearing

(the first TRO had expired along with the special proceeding.



Plaintiffs then filed a notice of dismssal of the civil
proceedi ng W t hout prejudice.

Essentially, Chung raises the follow ng issues on
appeal :

(1) Whet her the court erred in the special
proceedi ng when it entered the TRO, and when it denied
the Union’s nmotions, both of which Chung joined, to
intervene and to dissolve the TRO?

(2) \Whether the court erred in the civi
proceedi ng when it entered the TRO, and when it denied
the Union’s nmotions, both of which Chung joined, to
intervene and to dissolve the TRO?

In addition, Chung contests MCabe's contention that
hi s appeals are noot. For the reasons set forth bel ow, we
conclude that both of Chung's appeals are noot. W therefore
decline to address the nerits of the issues on appeal as we |ack

the jurisdiction to do so.

I. BACKGROUND.

McCabe, a primary provider of transoceani c shipping
into and within the State of Hawai ‘i, enployed Uni on nenber Chung
as a stevedore. MCabe al so enpl oyed Uni on nenbers Soares and
Dias. Chung served as the Union’s shop steward for enployees in
the McCabe bargaining unit. As such, his duties were
“interpeting the collective bargai ning agreenent and work rul es,
whi ch cover the terns and conditions of enploynent at MCabe,
seeking to resolve on site grievances covering terns and
conditions of enploynent, and if not resolved, filing grievances

and pursuing those grievances through step neetings.”
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The events leading up to the issuance of the TRGCs
agai nst Chung began on January 2, 2000. On that night,
Kal ai wa'a, a non-Uni on McCabe di spatcher, made an assi gnnment of
work (filling vacancies) that Chung believed was in violation of
t he assi gnnent procedures agreed to by McCabe and the Union.
Chung did not take any action at that tine.

Two days later, on January 4, 2000, Chung arrived at
work to find that the sane dispatcher, Kal aiwaa, had nade
anot her work assignnent that Chung believed was in violation of
t he proper assignnent procedures for filling vacanci es.
Specifically, Kalaiwaa had filled two vacancies on the 6:00 p. m
shift with two wharf gang nenbers, Soares and Brian G bson, from
the 7:00 p.m shift. Chung thought the assignnments should have
been given, instead, to two ship gang nenbers on the 7:00 p. m
shift, one of whom happened to be Chung.

Chung said that he first attenpted to resolve the
di spute with Kal aiwaa through “on-the-job-arbitration.” ?
Kal ai wa'a charged that Chung threatened himduring the
di scussion: “He verbally nentioned that —- he said pertaining to
assignments and basically he said, You wait, you fucka, you wait,
you fucka.” Kalaiwaa clained that, as a result, he felt fear

for his personal safety and went into hiding on an outer island

v An “on-the-job-arbitration” is a mechanismin which a MCabe
representative and a Union representative meet in an attenpt to resolve
di sputed applications of work rules, before resorting to formal grievance
procedures.
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for several days. Chung denied Kal aiwaa s version of the
events. Dias swore, however, that he saw Chung confront
Kal ai wa'a and tell him “l1 going break your ass.”

Unabl e to resol ve the assignnent dispute, Chung called
Elgin Calles, a McCabe machi ne operator and Uni on hi gher-up.
Chung expl ained the problemto Calles, who then spoke with
Kal ai wa'a and sonme ot her McCabe enpl oyees to discuss the
assignnent rules and the night’s controversy. Later that
evening, Calles received a call from Bob Bee (Bee), the vice-
presi dent of operations at MCabe, concerning the dispute.
Calles told Bee that he thought Kal ai wa'a had vi ol ated the work
rul e concerni ng vacancy assignnments, and that the violation had
created hostility between the wharf gang and ship gang enpl oyees.
According to Calles, if Kalaiwaa had filled the vacanci es based
on the Union’s interpretation of the assignnent rules, the two
vacanci es shoul d have been assigned to Chung and Tony Bal donero.

The next day, Calles nmet with Bee to further discuss
the dispute. They decided that Kal ai wa‘a had erroneously
assigned the work vacancies to the wharf gang enpl oyees. Calles
felt the dispute was thus resolved, and told Bee that he planned
to hold a Union neeting that evening to discuss the resolution of
the issue with affected Union enpl oyees. Wen Chung reported to
work that evening, Calles informed Chung that he woul d be
rei mbursed for the pay he would have received had he been
properly assigned the night before.
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Shortly thereafter, just before the start of the 6:00
p.m shift, Calles held the neeting in the enpl oyee break room
Approximately thirty wharf gang and ship gang enpl oyees attended.
Chung stood in the back of the room During the neeting, Calles
expl ained the Union’s interpretation of the assignnment agreenent
and col orful discussion ensued. Although it is disputed what
actual ly happened at the neeting, it is clear that the discussion
becane heated. It apparently deteriorated into “a shouting
mat ch.”

Call es and Soares started argui ng over the disputed
assi gnment procedures and ot her issues dividing the Union
nmenbers. Soares at one point conplained that he had never had a
chance to vote on the rules at issue. Chung then suggested a
vote to resolve the dispute, since both the wharf gang and the
ship gang were present. Soares retaliated with a personal attack
on Chung. Calles recalled that, “[Soares] told Chung, ‘fuck you
You’ re not hing but one fucking punk.” He also told Chung in a
| oud voice for all to hear that Chung was a faggot, a queer, had
no friends at the wharf, Chung was just two years old stealing
cooki es when he (Soares) was working the piers.” Soares and
Chung continued to nmake di sparagi ng remarks towards one anot her

as the neeting slouched to its conclusion. Soares and Dias swore

that at sone point, Chung confronted Soares and stated, “l going
broke your ass. You wait, | going broke your ass.” After D as
also criticized Chung, Chung allegedly told him “I going broke
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your ass, too.” Chung then proceeded to tell Soares and Di as,
“Just wait. | going broke both your asses. | going get you.”
Chung admitted to asking, “[Soares], why are you doing this? You
know I woul d broke your ass.” Chung swore that as they were

| eaving the neeting, Soares put his arm around Chung s neck,
squeezed Chung’s trapezius and said, “you wait you fucker, this
ain’t over, you going get it.”

Qutside of the neeting room Soares asked Bee to cal
the police (Calles and Chung swore that Soares yelled at Bee),
claimng a fear that Chung would attack him For his part, Chung
al | eged that he approached Bee and asked to make a fornal
conpl aint that Soares had threatened and assaulted him but Bee
nerely “put his hand in front of his face and then wal ked away.”

The police arrived on the scene. Harbor police also
arrived. The harbor police took statements fromw t nesses, but
no arrests were nade. Soares said that he filed a conpl ai nt
agai nst Chung for terroristic threatening.

One day later, on January 7, 2000, Petitioners filed an
ex parte notion for a tenporary restraining order against Chung,
pursuant to Hawai ‘i Rules of Cvil Procedure (HRCP) Rule 65

(2000),2 thereby initiating the special proceeding. No

2 Hawai i Rules of Civil Procedure (HRCP) Rule 65 (2000) provides:

(a) Preliminary Injunction.

(continued...)



2/(...continued)
(1) Notice. No prelimnary injunction shall be
i ssued without notice to the adverse party.

(2) Consolidation of Hearing With Trial on
Merits. Before or after the comencenent of the
hearing of an application for a prelimnary
injunction, the court may order the trial of the
action on the nmerits to be advanced and consol i dated
with the hearing of the application. Even when this
consolidation is not ordered any evidence received
upon an application for a prelimnary injunction which
woul d be adm ssible upon the trial on the nerits
beconmes part of the record on the trial and need not
be repeated upon the trial. This subdivision (a)(2)
shall be so construed and applied as to save to the
parties any rights they may have to trial by jury.

(b) Temporary Restraining Order; Notice;
Hearing; Duration. A tenmporary restraining order may
be granted without written or oral notice to the
adverse party or that party’'s attorney only if (1) it
clearly appears from specific facts shown by affidavit
or by the verified conplaint that immedi ate and
irreparable injury, loss, or damage will result to the
applicant before the adverse party or that party’'s
attorney can be heard in opposition, and (2) the
applicant’s attorney certifies to the court in witing
the efforts, if any, which have been made to give the
notice and the reasons supporting the claimthat
notice should not be required. Every tenporary
restraining order granted without notice shall be
i ndorsed with the date and hour of issuance; shall be
filed forthwith in the clerk’s office and entered of
record; shall define the injury and state why it is
irreparable and why the order was granted without
notice; and shall expire by its terms within such time
after entry, not to exceed 10 days, as the court
fixes, unless within the time so fixed the order, for
good cause shown, is extended for a |ike period or
unl ess the party agai nst whom the order is directed
consents that it may be extended for a |onger period
The reasons for the extension shall be entered of
record. In case a tenporary restraining order is
granted without notice, the motion for a prelimnary
injunction shall be set down for hearing at the
earliest possible tinme and takes precedence of al
matters except older matters of the same character
and when the nmotion cones on for hearing the party who
obtained a tenporary restraining order shall proceed
with the application for a prelimnary injunction and
if that party does not do so, the court shall dissolve
the temporary restraining order. On 2 days’ notice to

(conti nued. . .)
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No conpl ai nt acconpani ed the notion. The notion was “an attenpt
to restrain a person who has engaged in overt threats of violence
in the workplace and is believed to have violent ideation[.]” In
their ex parte notion, Petitioners explained that, “because it is
Petitioners’ belief that notice to [Chung] could trigger the very
vi ol ence sought to be restrained, Petitioners have not notified

[ Chung] of this notion.” Petitioners requested that the court

tenmporarily restrain Chung from anong other things, conmtting

2(...continued)
the party who obtained the tenporary restraining order
wi t hout notice or on such shorter notice to that party
as the court may prescribe, the adverse party may
appear and nove its dissolution or modification and in
that event the court shall proceed to hear and
determ ne such notion as expeditiously as the ends of
justice require.

(c) Security. |In all cases, the court, on
granting a tenmporary restraining order or a
prelimnary injunction or at any time thereafter, may
require security or inmpose such other equitable terns
as it deems proper. No such security shall be
required of the State or a county, or an officer or
agency of the State or a county.

The provisions of Rule 65.1 apply to a surety
upon a bond or undertaking under this rule

(d) Form and Scope of Injunction or Restraining
Order. Every order granting an injunction and every
restraining order shall set forth the reasons for its
i ssuance; shall be specific in ternms; shall describe
in reasonable detail, and not by reference to the
conpl ai nt or other docunment, the act or acts sought to
be restrained; and is binding only upon the parties to
the action, their officers, agents, servants,
enmpl oyees, and attorneys, and upon those persons in
active concert or participation with them who receive
actual notice of the order by personal service or
ot herwi se.

(e) Civil Defense and Emergency Act Cases.

This rule shall not modify section 128-29 of the
Hawai ‘i Revi sed St at utes.
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vi ol ence agai nst persons or property on MCabe' s prem ses;

comm tting violence agai nst McCabe personnel and rel ated persons
and entities; trespassing onto McCabe' s prem ses; and approachi ng
within one hundred feet of each of fifteen OGahu piers, three

nei ghbor island harbors and ei ght named McCabe personnel

(i ncluding Soares, Dias and Bee) and their residences. 1In their
menor andum i n support of the notion, Petitioners described Chung
as “a very unstable, volatile, and explosive person[,]” and

al l eged prior instances of Chung s violent behavior. The

i ncident actuating the notion was the confrontati on between
Soares and Chung at the January 5, 2000 neeting. The court
granted the notion on the day of its filing. The court thereupon
i ssued the requested TRO, which was to remain in effect until
January 17, 2000. The TRO stated that “Petitioners shall attenpt
to effectuate service of a copy of this [TRO on [Chung] as soon
as reasonably possible.”

On January 13, 2000, Petitioners filed an ex parte
notion for extension of the January 7, 2000 TRO, pursuant to HRCP
Rul e 65(b)(2). 1In that notion, Petitioners signaled their
intention to file a notion for a prelimnary and/ or pernmanent
I njunction, and asked that the TRO be extended until the
forthcom ng notion could be heard. The court granted the notion,
and extended the TRO until January 27, 2000. On January 14,

2000, Petitioners filed their notion for a prelimnary and/or
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per manent injunction, pursuant to HRCP Rule 65(b). This notion
was “based on the same reasons” Petitioners cited in seeking the
TRO.

On January 20, 2000, the Union filed a notion to
intervene as a party respondent in the special proceeding. The
Uni on sought “to enforce Chapter 380 of the [Hawaii Revised
Statutes (HRS) (1993)] to challenge the State court’s
jurisdiction to issue a [TRQ arising out of a |abor dispute[,]
and if the Court has jurisdiction[,] require the court to conply
with the notice, hearing and findings requirenents under that
statute[,]” and thereupon contended it had an interest in the
speci al proceeding that conferred upon it the right to intervene.

Qur | egislature nodel ed HRS chapter 380 (Hawai‘i’'s
Norris-LaCuardia Act, sonmetinmes referred to as our Little Norris-
LaGuardia Act) on the federal Norris-LaGuardia Act, 29 U S.C A 8§
101 et seq. (1998). See Sen. Stand. Comm Rep. No. 508, in 1963
Senate Journal, at 849 (“The provisions of the bill parallel
those of the Norris-LaCGuardia Act of 1932 which is applicable to
federal courts.”). Generally, Hawai‘i’s Norris-LaGuardi a Act
limts the jurisdiction of the State courts to grant injunctive

relief in a “labor dispute”? absent conpliance with procedural

3/ Hawaii Revised Statutes (HRS) § 380-13 (1993) provides:
When used in this chapter, and for the purposes

of this chapter:
(continued...)
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¥(. .

.continued)

(1)

(2)

(3)

A case shall be held to involve or
to grow out of a |abor dispute when
the case involves persons who are
engaged in the sanme industry, trade
craft, or occupation; or have direct
or indirect interests therein; or
who are enpl oyees of the sanme

enmpl oyer; or who are nenbers of the
same or an affiliated organization
of empl oyers or enployees; whether
the dispute is (A) between one or
more enmpl oyers or associati ons of
empl oyers and one or nore enpl oyees
or associ ations of enployees; (B)
bet ween one or nore enployers or
associ ations of enployers and one or
nore enpl oyers or associations of
empl oyers; or (C) between one or
more enmpl oyees or associ ati ons of
enpl oyees and one or nore enpl oyees
or associ ations of enployees; or
when the case involves any
conflicting or conpeting interests
in a “labor dispute” (as defined in
this section) of “persons
participating or interested” therein
(as defined in this section).

A person or association shall be
held to be a person participating or
interested in a | abor dispute if
relief is sought against the person
or it, and if the person or it is
engaged in the same industry, trade
craft, or occupation in which the
di spute occurs, or has a direct or
indirect interest therein, or is a
menber, officer, or agent of any
associ ation conposed in whole or in
part of enployers or enpl oyees
engaged in such industry, trade
craft, or occupation.

The term “l abor dispute” includes
any controversy concerning terns or
condi tions of enploynment, or
concerning the association or
representation of persons in
negotiating, fixing, maintaining
changi ng, or seeking to arrange
terms or conditions of enploynment,
regardl ess of whether or not the

(continued. ..
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saf eqguards, including, inter alia, requirenments with respect to
notice, hearing and findings of fact by the court.* See

generally HRS § 380-1 (1993):5 see, e.g., HRS § 380-7 (1993).¢

g(...continued)
di sputants stand in the proxi mte
rel ation of enployer and enpl oyee
4 It is inportant to recognize that HRS chapter 380 (1993) does not
compl etely prohibit courts fromissuing injunctive relief in a “Ilabor
di spute.” Although certain categories of injunctive relief not relevant here

cannot be granted in a “labor dispute,” HRS § 380-4 (1993), other types of
injunctive relief may be granted if the court follows certain statutory
procedures and guidelines. See, e.q., HRS § 380-7 (1993). The Suprenme Court
of Loui siana recognized, in discussing its own Little Norris-LaGuardia Act,

whi ch was al so patterned after the federal Norris-LaGuardia Act, that,
“I'njunctions are not prohibited in | abor disputes, but preclusive procedures
and guidelines nmust be followed before that relief is available.” Baton Rouge
Coca-Cola Bottling Co., Ltd. v. General Truck Drivers, Warehousenmen and

Hel pers, Local Union No. 5, 403 So.2d 632, 635 (La. 1981).

o HRS & 380-1 (1993) provides that:

No court of the State shall have jurisdiction to
i ssue any restraining order or temporary or permanent
injunction in a case involving or growi ng out of a
| abor dispute, except in strict conformty with this
chapter; nor shall any such restraining order or
temporary or permanent injunction be issued contrary
to the public policy declared herein.

& HRS § 380-7 provides:

No court of the State shall have jurisdiction to
issue a tenmporary or permanent injunction in any case
invol ving or growi ng out of a |abor dispute, as
defined in this chapter, except after hearing the
testimony of witnesses in open court (with opportunity
for cross-exam nation) in support of the allegations
of a conmpl aint made under oath, and testinmony in
opposition thereto, if offered, and except after
findings of fact by the court, to the effect:

(1) That unl awful acts have been
threatened and will be
comm tted unl ess restrai ned or
have been commtted and wil
be conti nued unl ess
restrained, but no injunction
or temporary restraining order
shall be issued on account of
any threat or unlawful act
(continued...)
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8(...continued)
excepting against the person
or persons, association, or
organi zati on making the threat
or commtting the unlawful act
or actually authorizing or
ratifying the sanme after
actual knowl edge thereof;

(2) That substantial and
irreparable injury to
compl ai nant’ s property wil

follow;
(3) That as to each item of relief
granted greater injury will be

inflicted upon conpl ai nant by
the denial of relief than wil
be inflicted upon defendants

by the granting of relief;

(4) That conpl ai nant has no
adequate remedy at |aw;, and

(5) That the public officers
charged with the duty to
protect conplainant’s property
are unable or unwilling to
furni sh adequate protection

The hearing shall be held after due and persona
notice thereof has been given, in such manner as the
court shall direct, to all known persons agai nst whom
relief is sought, and also to the chief of those
public officials of the county and city within which
the unl awful acts have been threatened or commtted
charged with the duty to protect conplainant’s
property; provided that if a conpl ainant also alleges
that, unless a tenmporary restraining order is issued
wi t hout notice, a substantial and irreparable injury

to conmplainant’s property will be unavoi dable, a
tenmporary restraining order may be issued upon
testimony under oath, sufficient, if sustained, to

justify the court in issuing a tenmporary injunction
upon a hearing after notice. A temporary restraining
order shall be effective for no |l onger than five days
and shall become void at the expiration of the five
days. No tenporary restraining order or tenporary
injunction shall be issued except on condition that
conpl ai nant shall first file an undertaking with
adequate security in an amount to be fixed by the
court sufficient to reconpensate those enjoined for
any |l oss, expense, or damage caused by the inmprovident
or erroneous issuance of the order or injunction,

(continued. ..
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In its nmenmorandumin support of the notion for
intervention, the Union argued that it satisfied the four
requirenments for intervention as of right inherent in HRCP Rule
24(a) (2000):7 (1) its notion was tinely, (2) it had an interest
relating to the property or transaction which was the subject of
the proceedings, (3) its interest nay be inpaired without
intervention, and (4) its interest may not be adequately
represented by the only existing respondent in the action, Chung.

See Kimv. H V. Corporation, 5 Haw. App. 298, 301, 688 P.2d 1158,

8(...continued)
including all reasonable costs (together with a
reasonabl e attorney’s fee) and expense of defense
agai nst the order or against the granting of any
injunctive relief sought in the same proceedi ng and
subsequently denied by the court.

The undertaking mentioned in this section shal
be understood to signify an agreenment entered into by
the conplainant and the surety upon which a decree may
be rendered in the same suit or proceeding against the
conmpl ai nant and surety, upon a hearing to assess
damages of which hearing conmpl ai nant and surety shal
have reasonabl e notice, the conplainant and surety
subm tting thenmselves to the jurisdiction of the court
for that purpose. But nothing in this section shal
deprive any party having a claimor cause of action
under or upon such undertaking fromelecting to pursue
the party's ordinary remedy by suit at law or in
equity.

u HRCP Rul e 24(a) (2000) provides:

Upon tinely application anyone shall be
permtted to intervene in an action: (1) when a
statute confers an unconditional right to intervene
or (2) when the applicant clainms an interest relating
to the property or transaction which is the subject of
the action and the applicant is so situated that the
di sposition of the action may as a practical matter
impair or inpede the applicant’s ability to protect
that interest, unless the applicant’s interest is
adequately represented by existing parties.
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1161 (1984). Alternatively, the Union contended the court should
al | ow perm ssive intervention under HRCP Rul e 24(b) (2000).3

Al so on January 20, 2000, the Union filed a notion to
di ssolve the TRO and to disniss the petition for |ack of
jurisdiction. In its nenorandumin support of the notion, the
Uni on argued that, inasnmuch as the underlying dispute was a
“l abor di spute” under Hawai‘i’s Norris-LaCGuardia Act, the court
| acked jurisdiction to grant injunctive relief; that,
alternatively, the court did not conply with the Act’s procedural
safeguards in issuing the TRO and that, in any event,
Petitioners did not satisfy all general elenments required for
injunctive relief.

On January 24, 2000, Chung joined in both of the
Uni on’ s January 20, 2000 notions.

Petitioners also filed a notion on January 20, 2000.
It was an ex parte notion for further extension of the TRO from
January 27, 2000 to the February 7, 2000 hearing that had been
set for Petitioners’ notion for a prelimnary and/or pernmanent

injunction. On January 21, 2000, the court denied the ex parte

8 HRCP Rul e 24(b) (2000) provides, in relevant part, that:

Upon tinely application anyone may be permtted
to intervene in an action: (1) when a statute confers
a conditional right to intervene; or (2) when an
applicant’s claimor defense and the main action have

a question of law or fact in common. . . . In
exercising its discretion the court shall consider
whet her the intervention will unduly delay or

prejudice the adjudication of the rights of the
original parties.
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notion w thout prejudice, and set it for hearing, along with the
Union’s two January 20, 2000 notions, on January 26, 2000.
Accordingly, Petitioners filed and served a notice of the hearing
on their notion to further extend the TRO

At the January 26, 2000 hearing, the court orally found

and concl uded as foll ows:

The incident or transaction which triggered the
ex parte tenporary restraining order in this case was
an incident which occurred on January 5 of the year

2000. In pertinent part, the incident involved a
wor kpl ace confrontation between [Chung] and at | east
two of his co-workers. It is undeni able that the

incident occurred at the place of enployment of al
the invol ved individuals and that the confrontation
apparently, arose out of a discussion regarding the
terms and conditions of work.

Based on the limted record presented, the Court
finds that the alleged January 5th, 2000, incident,
which is the basis for the issuance of the ex parte
temporary restraining order in this case, does not
constitute a | abor dispute as the termis defined by
[HRS § 380-13(3)]. The January 5, 2000, incident is a
verbal and physical confrontation between individua
wor kers.

Based on the foregoing, the Court finds that the
interest claimed by the Union is not one which is
significantly protectable as required by the |aw.

On that basis, the Court, therefore, denies the
Union’s nmotion to intervene

Accordingly, the court also orally denied the Union’s notion to
di ssolve the TRO and dismss the petition. As a result, the
court orally granted Petitioners’ notion to further extend the
TRO until the February 7, 2000 hearing on their notion for a
prelimnary and/ or permanent injunction.

On January 27, 2000, the court issued its witten order
granting Petitioners’ notion for further extension of the TRO
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The order noted that, “Due to the Court’s cal endar, February 7,
2000 is the soonest the Court can accommopdate Petitioners’
request for an expedited hearing of Petitioners’ Mtion for

| ssuance of Prelimnary and/or Permanent injunction. |If the
Court could accommopdate Petitioners’ request sooner, it would do
so. CQut of an abundance of caution, and based on the Court’s
authority pursuant to [HRCP Rule 65], the Court grants
Petitioners’ Mdtion and will issue an Extended [TRO. ]” The
extended TRO was filed the sane day.

On February 4, 2000, the parties filed a stipulation to
continue the February 7, 2000 hearing on Petitioners notion for
a prelimnary and/ or permanent injunction to March 1, 2000.
Apparently, the continuance was at Chung s request, and
Petitioners acceded only on condition that the TRO be extended
yet again. Accordingly, a stipulated extended TRO was filed on
February 3, 2000, to remain in effect “until March 1, 2000 at
1:30 p.m (or until such other tine as the Court may hear and
adj udi cate Petitioners’ Mtion for |ssuance of Prelimnary and/or
Per manent | njunction) or until further order of the Court.”

The court filed its order denying the Union’s notion to
i ntervene on February 8, 2000. The order stated that the
i mbroglio involving Chung and the Petitioners “did not constitute
a ‘labor dispute’ as that termis defined by and used in [HRS §
380-13(3)].” The court thereupon concluded that “[the Union]

does not have a significantly protectable interest in workplace
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viol ence, as would be required for intervention under [HRS
chapter 380].” On February 14, 2000, the Union filed a notice of
appeal (No. 23165) of the order denying its notion to intervene.
On February 16, 2000, Chung filed a notice of appeal (No. 23176)
of the sanme order. Chung al so appeal ed the January 27, 2000
order granting Petitioners’ notion for further extension of the
TRO.

On February 22, 2000, Chung filed a notion to dissolve
the TRO, “on the grounds that 1) [Chung s] Notice of Appeal has
di vested this Court of jurisdiction to render any further
i njunction; and 2) [Chung] has been termnated fromhis
enpl oyment with [ McCabe] rendering the TRO nobot.” 1In the
alternative, Chung sought a continuance of the hearing on
Petitioners’ notion for a prelimnary and/or permanent injunction
to afford his new counsel tine to prepare. Al so on February 22,
2000, Chung filed a notion to dismss, on the ground that the
speci al proceedi ng was fundanentally flawed due to the |lack of an
under | yi ng conpl ai nt.

The court® held a hearing on Chung' s February 22, 2000
notions (along with various other notions filed by the parties)
on February 24, 2000. The March 15, 2000 order issuing out of
the hearing granted Chung’s notion to dism ss, thus rendering his

notion to dissolve the TRO nobot. The order is silent as to why

o On February 18, 2000, Judge Gary W B. Chang was assigned to the
case, replacing Judge Kevin S.C. Chang.
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Chung’s notion to dismss was granted, and none of the parties to
t hese appeals saw fit to include a transcript of the February 24,
2000 hearing in the record on appeal. It appears, however, that
the court granted Chung’s notion to dism ss on account of the

| ack of a conplaint underlying the special proceeding, because

the court delayed entry of its witten order until “the filing of
a conplaint against [Chung] . . . ; and . . . the filing of an ex
parte nmotion for [TRO against [Chung][.]” |In addition, the

court extended the February 3, 2000 stipul ated extended TRO until
entry of its witten order.?°

On March 14, 2000, Plaintiffs filed a verified
conpl ai nt agai nst Chung, thus conmencing the civil proceeding.
In their conplaint, Plaintiffs prayed for a TRO essentially
identical to the TRO i nposed in the special proceeding, and for
prelimnary and permanent injunctive relief. The next day,
Plaintiffs followed their conplaint wwth an ex parte notion for
the TRO, which the court inmmediately granted. The resulting TRO
was to remain in effect until March 25, 2000. On March 16, 2000,
Plaintiffs filed a notion for a prelimnary injunction.

On March 21, 2000, the Union filed both a notion to

intervene in the civil proceeding and a notion to dissolve the

TRO and to disnmss the notion for a prelimnary injunction. |Its
10/ The court had previously, on March 3, 2000, issued another

bridging TRO, which was to remain in effect “until the earliest of (1)

March 15, 2000 . . . , or (2) the filing of a witten order dism ssing this

case, or (3) further order of the Court.”
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argunents in support of the notions were simlar to those
underlying its cognate notions in the special proceeding. As in
t he special proceeding, Chung filed a joinder in the Union’s two
nmotions. At the March 23, 2000 hearing on the Union’s two

notions, the court orally held that

[tl]his Court views this matter as dealing with
averting potential workplace violence, and that’'s the
extent of this Court’s interest in this matter. This
Court will not be entertaining arguments or evidence
regardi ng | abor disputes, infringing on the right of
[the Union] to have a shop steward present. Those
matters are not before this Court.

And therefore, . . . the Court will deny the

notion to intervene and also deny the motion to

di ssol ve the TRO.

Later that day, the court held an evidentiary hearing
on Plaintiffs’ notion for a prelimnary injunction. The court
filed its findings of fact and conclusions of |aw, and the order
denying Plaintiffs’ nmotion for a prelimnary injunction, on
March 29, 2000. The court concluded therein that Plaintiffs did
not prove they were entitled to a prelimnary injunction against
Chung. I n support of that conclusion, the court found, in
pertinent part, that:

2. There is conflicting testinony as to the
events that occurred at the January 5,
2000 shop-gate neeting.

3. Dock workers are a rough group and their daily
| anguage may not be the same as that of the
general popul ation.

4. There is conflicting evidence as to other
al l egations of assault by [Chung].
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6. [ Chung] testified that he has no intent to
harm any co-worker on the wharfs or
managenment of [ McCabe] and the Court gives
[ Chung] the benefit of the doubt with
regard to this testinony.

On the sane day the court’s findings, conclusions and order were
filed, McCabe filed a notice of dismssal of the civil
proceedi ng, w thout prejudice.

On April 3, 2000, the court filed the order denying the
Union’s notion to intervene and its notion to dissolve the TRO
and to dismss the notion for a prelimnary injunction. The
Union filed a notice of appeal of the order denying the two
nmotions on April 17, 2000 and an anended notice of appeal on
April 18, 2000 (No. 23375). Chung filed a notice of appeal of
the sane order on April 27, 2000 (No. 23398).

On February 5, 2002, after conpletion of briefing in
all four appeals originally noticed in this case, the Union filed
notions to dismss both of its appeals (Nos. 23165 & 23375),
pursuant to a settlenent agreenent with McCabe. On February 14,
2002, we entered an order granting the Union’s notions. W are
left, then, with Chung’s two appeals (Nos. 23176 & 23398), which

we consolidated, sua sponte, by order filed on February 14, 2002.

II. DISCUSSION.

“This court nmay not deci de npbot questions or abstract

propositions of law.” Life of the Land v. Burns, 59 Haw. 244,

250, 580 P.2d 405, 409 (1978) (citation, internal quotation marks
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and brackets omtted). See also Wng v. Board of Regents, Univ.

of Hawaii, 62 Haw. 391, 395, 616 P.2d 201, 204 (1980) (“Courts
wi |l not consune time deciding abstract propositions of |aw or
noot cases, and have no jurisdiction to do so.” (G tation
omtted.)). The application of the nootness doctrine is well

est abl i shed:

It is well-settled that the mootness doctrine
encompasses the circunstances that destroy the
justiciability of a case previously suitable for
determ nation. A case is moot where the question to
be determ ned is abstract and does not rest on
existing facts or rights. Thus, the nmootness doctrine
is properly invoked where “events . . . have so
affected the relati ons between the parties that the
two conditions for justiciability relevant on appea
-- adverse interest and effective remedy -- have been
comprom sed.”

In re Thomas, 73 Haw. 223, 225-26, 832 P.2d 253, 254 (1992)

(ellipsis inthe original) (citing Wng, 62 Haw. at 394, 616 P.2d
at 203-4). The policy underlying the nootness doctrine is also

wel | recogni zed:

This court will not proceed to a determ nation when
its judgnment would be wholly ineffectual for want of a
subj ect matter on which it could operate. An
affirmance woul d ostensibly require something to be
done which had already taken place. A reversal would
ostensi bly avoid an event which had already passed
beyond recall. One would be as vain as the other. To
adj udi cate a cause which no | onger exists is a
proceedi ng which this court uniformy has declined to
entertain.

Brownl ow v. Schwartz, 261 U.S. 216, 217-18 (1923) (citations

omtted). See also Wng, 62 Haw. at 394-95, 616 P.2d at 204

(“The duty of this court, as of every other judicial tribunal, is
to deci de actual controversies by a judgnent which can be carried

into effect, and not to give opinions upon noot questions or
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abstract propositions, or to declare principles or rules of |aw
whi ch cannot affect the matter in issue in the case before it.”
(GCtations omtted.)).

It is apparent that Chung’' s appeals are precisely the
type that we should “uniformly . . . decline[] to entertain.”
Brownl ow, 261 U.S. at 218. The essential subject natter of these
appeal s, the TRGOs, have long since expired. The court, in the
end, denied McCabe’'s request for an injunction against Chung.

Adj udi cating the issues in this case would i ndeed be
“ineffectual” and “vain[,]” id. at 217, because “the question to
be determned is abstract and does not rest on existing facts or
rights.” Thomas, 73 Haw. at 226, 832 P.2d at 254.

Chung’s first appeal (No. 23176) is fromthe court’s
orders in the special proceeding denying the Union’s notion to
I ntervene and further extending the TRO. Chung’ s second appeal
(No. 23398) is fromthe court’s orders in the civil proceeding
denying the Union’s notion to intervene and its notion to
di ssolve the TRO. Wre we to conclude on the nerits that the
Uni on shoul d have been granted | eave to intervene, we would be in
the surreal position of granting the Union |eave to intervene in

proceedi ngs that no longer exist. Cf. United States v. Ford, 650

F.2d 1141, 1143 (9th Gr. 1981) (“Even if we were to concl ude
that the district court erred in denying appellants’ notion to
i ntervene, none of their clainms could be adjudicated now that the

summons enf orcenent proceedi ng has been dism ssed. Since there
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IS no proceeding in which appellants can intervene, this appeal
is noot.”). At any rate, it appears by the Union’ s settlenent

wi th McCabe and consequent dism ssal of its appeals that it is no
| onger interested in intervention. And were we to hold in favor
of Chung on the propriety of the TRGs, another outl andi sh
oxynoron would result. W would be, in effect, extinguishing

| ong- exti ngui shed TRCs. Cf. Bevan v. Wl fson, 638 So.2d 527, 527

(Fla. Dist. C. App. 1994) (appeal challenging orders of the
trial court granting petitions for injunction for protection
agai nst repeat violence was dism ssed as noot since injunctions
had expired). This is the noot case described in Thomas, in
which “events . . . have so affected the relations between the
parties that the two conditions for justiciability rel evant on
appeal -- adverse interest and effective renmedy -- have been
conprom sed.” Thomas, 73 Haw. at 226, 832 P.2d at 254 (citation
and internal quotation marks omtted).

Chung argues, however, that his appeals are revi ewabl e
on the merits because they conme within an exception to the
noot ness doctrine, for cases in which the issues are “capabl e of
repetition, yet evading review.” Thomas, 73 Haw. at 226, 832
P.2d at 255. As interpreted by our suprene court,

[t]he phrase, “capable of repetition, yet evading
review,” means that a court will not dism ss a case on
t he grounds of mpotness where a chall enged
government al action would evade full review because

t he passage of time would prevent any single plaintiff
fromremaining subject to the restriction conpl ai ned
of for the period necessary to conplete the |awsuit.
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Id. (quoting Life of the Land, 59 Haw. at 251, 580 P.2d at

409- 10) .
Chung woul d have us apply the exception in this case

for the foll ow ng reasons:

Utimtely, Chung prevailed at the contested
prelimnary injunction hearing in spite of the Circuit
Court applying the wong standard, in spite of the
[ Uni on] being barred fromthe proceedings and in spite
of McCabe’'s inflanmmtory rhetoric about violence. The
harm to Chung, however, is manifest: the Circuit
Court’s failure to apply the [Hawai‘ Norris-LaGuardia
Act] all owed [McCabe] to procure a TRO agai nst Chung
put Chung in significant personal difficulties and
succeeded in having the Circuit Court interfere in a
“l abor dispute[,”] outside the explicit jurisdictiona
boundaries the [Hawai‘i] State Legislature requires.

The Circuit Court’s obvious reluctance to apply

the [Hawai‘i Norris-LaGuardia Act] may encourage
enmpl oyers to seek the Court’s assistance agai nst
empl oyees in future “labor disputes[.”] |ndeed,

unl ess the Circuit Courts are instructed by this Court
to the contrary, the bal ance between working people
and enmpl oyers that the Legislature achieved via the

[ Hawai i Norris-LaGuardia Act] may be subverted.
Because there are no significant cases of this Court
dealing with the [Hawai ‘i Norris-LaGuardia Act], this
case is of significant public policy inmportance

Chung Opening Brief (No. 23398) at 2-3.
First and overarching in our consideration of the
exception is, that “the capabl e-of-repetition doctrine applies

only in exceptional situations[.]” Spencer v. Kemna, 523 U S. 1,

17 (1998) (original brackets, citation and internal quotation
mar ks om tted).

Further, as cited above, our suprene court has
considered the exception in connection with an all egation of
i mproper governnent action, so evanescent as to evade ful

review. See, e.q., Thomas, 73 Haw. at 226, 832 P.2d at 255; Life
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of the Land, 59 Haw. at 251, 580 P.2d at 409-10. W have

di scerned and di stingui shed the apparent el enment of governnent

action in Hawai‘ cases applying the exception

Unli ke [Johnston] v. Ing, [50 Haw. 379, 381, 441
P.2d 138, 140 (1968)], where the form and content of
el ection ballots were involved; Kona O d Hawaiian
Trails Group [v. Lyman, 69 Haw. 81, 87, 734 P.2d 161
165 (1987)], where the issuance of a specia
management area m nor permt under the Coastal Zone
Management Act, Hawaii Revised Statutes Chapter 205A
(1985), was involved; and Mahiai [v. Suwa, 69 Haw.
349, 354-55, 742 P.2d 359, 365 (1987)], where a
challenge to the [Hawai‘i] Board of Agriculture’s
deci sion requiring the slaughter of all cattle on
[ Mol okai] was involved, this case involves a dispute
arising out of a | ease between private litigants and
does not involve an issue affecting the public
i nterest.

Exit Co. Ltd. Partnership v. Airlines Capital Corp., 7 Haw. App

363, 366, 766 P.2d 129, 131 (1988) (an appeal froma sumary

j udgnment of possession and cancellation of a | ease between
private businesses was noot because the wit of possession had
been executed and the | ease had expired). The suprene court has
couched its analytical framework for invocation of the exception

in ternms of governnent action:

There is a well settled exception to the rule

t hat appellate courts will not consider moot
guestions. When the question involved affects the
public interest, and it is likely in the nature of

things that simlar questions arising in the future
woul d |i kewi se become mpot before a needed
authoritative determ nation by an appellate court can
be made, the exception is invoked

Among the criteria considered in determ ning the
exi stence of the requisite degree of public interest
are the public or private nature of the question
presented, the desirability of an authoritative
determ nation for the future guidance of public
officers, and the likelihood of future recurrence of
the question.
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Johnston, 50 Haw. at 381, 441 P.2d at 140 (citations and internal
guot ati on marks and bl ock quote format omtted).
Wil e we do not hold that governnent action is a

desi deratum of the exception, see, e.qg., Lee v. Schm dt-Wnzel,

766 F.2d 1387, 1390 (9th Cr. 1985) (discussing when to apply the
exception in litigation between private parties), its constant
presence in Hawai ‘i cases applying the exception underscores the
el ement of “an issue affecting the public interest.” Exit Co.,
7 Haw. App. at 366, 766 P.2d at 131. Like Exit Co., this case,
regardl ess of whether it is a “labor dispute” under HRS chapter
380, involves a rather quotidian dispute anong private parties.
Shorn of partisan allegation, this case is about a Union neeting
in which sonme nenbers got into an argunent involving threats and
a generous hel ping of profanity. It does not, on its face,
“involve an issue affecting the public interest.” 1d.

Nor is the el enental capacity for repetition present
here. Chung warns of repeated exploitation of the allegedly
i mproper procedures utilized here by McCabe and count enanced by
the court, in future cases by McCabe and ot her enpl oyers
generally intent upon restraining legitimate union activity.
However, it appears that it is the factual situation underlying
the litigation, and not the litigation itself, that is rel evant
to the exception. This would appear to nmake sonme sense. The
public interest we spoke of in Exit Co. is piqued by the

reasonabl e expectation of recurrent transgressions. It is not
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intrigued by trial court error in dealing with a transgression
not likely to recur. And were the rule otherw se, the preenptive
effect intended by exceptional appellate review would be

serendi pitous, at best. Qur suprene court has intimated this
rule. In Thomas, the suprene court determ ned that the exception
did not apply because “[t]he instant quo warranto action arose
out of a unique factual situation” and “[t]here is no reasonabl e
expectation that the alleged violation will recur[.]” Thomas, 73
Haw. at 227, 832 P.2d at 255 (citations, internal quotation marks
and ellipsis omtted). Any contention that the precise factual
situation underlying this dispute is likely to recur is “too
conjectural for appellate review,]” id. at 228, 832 P.2d at 255,
and Chung does not so aver.

Even assum ng, arguendo, that the capacity for
repetition pertinent to the exception refers to inproper
litigation procedures, there is nothing in the record that
denonstrates a “reasonabl e expectation that the alleged violation
will recur.” |[Id. at 227, 832 P.2d at 255 (citations, interna
gquotation marks and ellipsis omtted). Chung conplains on appeal
that “it is too easy for enployers to procure restraining orders
agai nst unsophi sticated enpl oyees, since the GCrcuit Courts, now
not having any Suprene Court guidance in the area, apparently
routinely approve them” Chung Jurisdictional Statenment (No.

23176) at 8. In support of this charge, Chung cites a MCabe
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filing in the special proceeding that had attached to it copies
of TROs entered in other cases, obtained in the circuit courts by
vari ous corporations (not including MCabe) agai nst various

i ndi vidual s wi thout acconpanyi ng conpl ai nt and apparently on an
ex parte basis. But other than that, none of the exanples
reveal s the underlying factual and procedural circunstances.

| ndeed, there is no indication that any of the exanples involved
an enpl oynment relationship, such that a “labor dispute” could be
all eged. The only constant tying those exanples to our case is
McCabe’ s counsel, representing the petitioners in those exanpl es.
There is also nmention in the record on appeal that “a gentl eman
named Keith Vierra . . . once engaged in sone workplace threats
at McCabe[,]” and that, a “stipul ated permanent injunction [was]
obt ai ned against M. Vierra follow ng his workpl ace viol ence
threats[.]” There is, however, nothing beyond the foregoing in
the record to engender a reasonabl e expectation that the all eged

procedural violations wll recur. See Miurphy v. Hunt, 455 U.S.

478, 482 (1982) (“The Court has never held that a nere physical
or theoretical possibility was sufficient to [invoke the
exception].”) Wthout adequate support in the record, |abor
suspi ci ons about managenent notives are nere speculation. Cf.
Ford, 650 F.2d at 1142-43 (appeal was rendered noot by IRS s
vol untary di sm ssal of underlying summons enforcenment petition

am dst allegations that the petition was brought in bad faith,
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even though appellants argued that they “cannot be deprived of a
determ nation of the nerits sinply because the [IRS] want[s] to

take a ‘wal k’ fromthe case and hide [its] m sconduct” (citation
and internal quotation marks omtted)).

Hence, we do not discern, on this record, that the
factual situation here is “capable of repetition,” such that the
“capabl e of repetition, yet evading review exception to the
nmoot ness doctrine is applicable. Thomas, 73 Haw. at 226, 832
P.2d at 255. Nor can we say, were these circunstances to recur,
that they woul d necessarily evade review. Assunm ng, for the
nonce, that Chung is correct in characterizing our case as a
“l abor di spute” under Hawai‘i’'s Norris-LaCGuardia Act, then in the
event an injunction is inposed in the recurrent case, the Act
expressly provides for appellate review HRS § 380-10 (1993).1%

| ndeed, in HRS § 380-10, the Act provides for expedited appellate

revi ew
Chung conpl ains, however, that the recurrent case wl|
al ways evade review in at |east one respect: “Since TRO s by
S HRS & 380-10 (1993) provides:

Whenever any court of the State issues or denies
any temporary injunction in a case involving or
growi ng out of a labor dispute, an appeal shall lie as
of right to the supreme court subject to chapter 602
notwi t hst andi ng any provision of section 641-1. The
appeal shall be heard and the tenmporary injunctive
order affirmed, nodified, or set aside with the
greatest possible expedition, giving the proceedings
precedence over all other matters of the sanme
character.
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their very nature expire, the issuance of a TRO such as the one

i ssued against Chung will inevitably evade review. Thus, the

| oner court’s TROfalls squarely within the exception to the

noot ness doctrine: it presents a question of great public inport
which, by its nature, evades authoritative review” Chung
Jurisdictional Statenment (No. 23398) at 6.

We agree that TROs, because of their fundanentally
fleeting nature, will in nost instances evade review. That is
the nature of the beast. But we do not agree that this predicate
actuates the exception. The very evanescent nature of a TRO that
evades review ensures that the burdens inposed will be simlarly
| ambent. And, as we have pointed out, a “labor dispute” TRO that
matures into a prelimnary injunction is subject, by statute, to
expedi ted appellate review. Even our |egislature, which enacted
HRS chapter 380 out of a profound concern for protecting the
right of individual workers to organi ze, see HRS § 380-2 (1993),
provi ded for an expedited appeal only from*“any tenporary
injunction in a case involving or growi ng out of a |abor
di spute,” HRS § 380-10 (enphasis supplied), despite being
expressly cogni zant of the difference between a TRO, a
prelimnary injunction and a permanent injunction. See, e.d.,
HRS 8§ 380-4 (1993) (prohibiting the issuance, in a “labor
di spute,” of certain categories of “restraining order or
tenporary or permanent injunction”); HRS § 380-9 (1993)

(requiring specificity in, and findings of fact in support of,
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any “restraining order or tenporary or permanent injunction”
issued in a “labor dispute”).

In sum we believe, and so conclude, that this is not
the “exceptional situation[],” Spencer, 523 U S. at 17,
“affecting the public interest[,]” Exit Co. 7 Haw. App. at 366,
766 P.2d at 131, that is “capable of repetition, yet evading
review.” Thomas, 73 Haw. at 226, 832 P.2d at 255. These appeal s
are noot, and we will not review them

Chung al so argues that his appeals are not noot because
be asserts an entitlenent to danages under HRS § 380-7,'? thus
preserving an adversity of interest and potential for effective

relief that prevents this case fromgoing noot. The answer to

12/ HRS 8§ 380-7 provides, in pertinent part, that

No tenporary restraining order or temporary injunction
shall be issued except on condition that conpl ai nant
shall first file an undertaking with adequate security
in an amount to be fixed by the court sufficient to
reconmpensate those enjoined for any |oss, expense, or
damage caused by the inprovident or erroneous issuance
of the order or injunction, including all reasonable
costs (together with a reasonable attorney’'s fee) and
expense of defense against the order or against the
grating of any injunctive relief sought in the sane
proceedi ng and subsequently denied by the court.

The undertaking mentioned in this section shal
be understood to signify an agreement entered into by
the conplainant and the surety upon which a decree may
be rendered in the same suit or proceedi ng against the
conmpl ai nant and surety, upon a hearing to assess
damages of which hearing conmpl ai nant and surety shal
have reasonabl e notice, the conplainant and surety
subm tting themselves to the jurisdiction of the court
for that purpose. But nothing in this section shal
deprive any party having a claimor cause of action
under or upon such undertaking fromelecting to pursue
the party’s ordinary remedy by suit at law or in
equity.
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this contention is quite sinple. Chung never asked for damages.
Nowhere in the record is there any indication that Chung asserted
a claimof any kind or under any authority for danages,
attorney’s fees or costs. Nor is there in the record any

i ndi cation that Chung offered evidence of specific |oss or
damage. The record shows that Chung was well aware of the

i njunction bond requirenent contained in HRS 8§ 380-7 but did not
ask for such security for damages he m ght incur, even though
McCabe indicated to the court its wllingness to post it. A
claimfirst conjured on appeal cannot raise up and revivify a
noot controversy, and we will not countenance such an

undertaking. Cf. United States v. International Union, United

M ne Workers of Anerica, 190 F.2d 865, 874-79 (D.C. Gr. 1951)

(governnent’s appeal of the dism ssal of its civil contenpt
petition calculated to coerce mne workers union to obey TRO
agai nst work stoppages was nobot due to interimexecution of a new
agreenent between uni on and managenent, and government’s
assertion on appeal of a claimfor conpensatory damages by reason
of union’ s di sobedi ence could not save its appeal from nootness
where the governnment did not plead or offer to prove danages
bel ow, in addition, the possibility of an award of “costs” to the
appellant in the event of a reversal cannot stave off npotness).
When all is said and done, what seens to npbst exercise
Chung in this case is his belief that the court erred badly and

erred often, and in doing so played right into McCabe’s
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anti -l abor machi nations. Hence, Chung’s insistence that the
entire bal ance of labor relations will turn topsy-turvy, “unless
the Grcuit Courts are instructed by this Court to the
contrary[.]” The short answer to this concern is that we are not
in the business of “instructing” the trial courts, except insofar
as it is incidental to deciding “actual controversies by a

j udgnment which can be carried into effect,” Wng, 62 Haw. at 394,
616 P.2d at 204; in other words, deciding cases that are not
noot :

The duty of this court, as of every judicial tribunal
is limted to determining rights of persons or of
property, which are actually controverted in the
particul ar case before it. \When, in determ ning such
rights, it becomes necessary to give an opinion upon a
question of law, that opinion may have weight as a
precedent for future decisions. But the court is not
empowered to decide noot questions or abstract
propositions, or to declare, for the government of
future cases, principles or rules of |aw which cannot
affect the result as to the thing in issue in the case
before it.

United States v. Hanburg-Anerican Co., 239 U S. 466, 475-76

(1916).

III. DISPOSITION.
We recogni ze that, because the appeals are noot, we do
not have occasion to address the nerits of the various issues
rai sed by Chung in his appeals. W further acknow edge that “the
i mposition of issue preclusion where appellate review has been

frustrated due to nootness is obviously unfair.” Aircall of

Hawai i, Inc., v. Honme Properties, Inc., 6 Haw. App. 593, 595,
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733 P.2d 1231, 1232 (1987). In such cases, we have held that “in
order to avoid such a result, the solution lies in the adoption
of the federal practice of having the appellate court vacate the
judgnent of the trial court and direct dism ssal of the case.”
Exit Co., 7 Haw. App. at 367, 766 P.2d at 131 (citation, brackets
and internal quotation marks omtted).

Accordingly, we vacate the orders of the court bel ow,
save for its dism ssal of the special proceeding and the civil
proceeding. This will prevent the orders, which are
“‘unrevi enabl e because of nootness, from spawni ng any | egal

consequences.’” Aircall, 6 Haw. App. at 596, 733 P.2d at 1233

(quoting United States v. Minsingwear, Inc., 340 U S. 36, 41

(1950)). As for the possibility of issue preclusion arising out
of the dism ssal of the special proceeding and the civil

proceedi ng, it appears MCabe is not concerned, as it did not

appeal .
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