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MEMORANDUM OPI NI ON
(By: Burns, C.J., Lim and Foley, JJ.)

This action centers around three agreenents affecting,
anong others, a corporation, its current and former presidents,
and nmenbers of its board of directors. The events leading to
litigation occurred in 1996, when Plaintiff/Counterclaim
Def endant - Appel | ee/ Cross- Appel | ant Peter C. Jones (Jones), the
former president of Defendant/ Counterclai mant - Appel | ee/ Cr oss-
Appel | ee Maui O assic Charters, Inc. (MCC), a charter boat
busi ness operating out of Maal aea Harbor on Maui, attenpted to
sell fifteen shares of his MCC stock to his mother. MCC issued
Jones’ s stock certificate with a restrictive endorsenent that had
the purported effect of limting the valuation of the shares to
| ess than fair market value (“book value”), in accordance with a
1983 stock redenption agreenent (the 1983 Stock Agreenent) to

whi ch Jones was a party.



Jones objected to MCC s reliance on the 1983 Stock
Agreenent and brought this action for a declaratory judgnment that
it was no |longer valid, against, anong other signatories, MCC and
Def endant - Appel | ant/ Cr oss- Appel | ee Chri stopher F. Carrol
(Carroll), an attorney and a nenber of MCC s board of directors.
In his conplaint, Jones included a second clai magai nst MCC
al one, alleging that MCC s reliance on the 1983 St ock Agreenent
violated its express covenant to act in good faith contained in a
1994 agreenent anong Jones, MCC, another sharehol der and two of
MCC s directors (the 1994 Addendun); and by “extension” breached
a 1993 agreenent between Jones and MCC (the 1993 Agreenent),
entitling himto damages, |iqui dated damages and attorneys’ fees
and costs from MCC.

In response to Jones’s conplaint, MCC counterclained,
al | egi ng that Jones breached rel ease | anguage found in the 1993
Agreenent that allegedly barred Jones fromthereafter suing MCC,
i kewi se entitling MCC to damages, |iquidated damages and
attorneys’ fees and costs from Jones.

Upon cross-notions for sumary judgnent on the
foregoing clains, the circuit court of the second circuit issued
orders granting and denying sumrary judgnment on all three clains.
It entered judgnent as a matter of law in favor of Jones on his
first claimfor a declaratory judgnent and in favor of MCC on
bot h Jones’s second claimfor breach of contract and MCC s

counterclaim It denied converse notions for summary judgnent on

-2-



all three clains. The court |ater awarded attorneys’ fees and
costs to MCC and denied a request by Carroll, pro se, for
attorneys’ fees.

Fol l owi ng an abortive first appeal of a final judgnent
entered in the case, the court entered an anended final judgnent.
Carroll filed a notice of appeal of the anended final judgnent.
Jones cross-appeal ed. MCC did not appeal the amended final
j udgnent .

On appeal, Carroll contends the court erred in granting
summary decl aratory judgnent to Jones and in denying his cross-
notion for sunmary declaratory judgnent. Carroll also contends
the court erred in denying his request for attorneys’ fees “based
on the 1993 Agreenent.” In his cross-appeal, Jones essentially
avers that the court should have granted his notions for summary
j udgnment on his second clai magainst MCC for breach of contract
and on MCC s counterclaim Conversely, Jones argues that the
court erred in granting MCC s notion for summary judgment on his
second claimand its counterclaim Accordingly, Jones contends
the court’s award of attorneys’ fees and costs to MCC nust be
vacat ed.

Boi |l ed down, the prinmary issues on appeal are:

(1) Wether the court erred in concl uding,
as a matter of law, that the 1983 Stock
Agreenent term nated according to its terns
and was not binding on the parties.



(2) Wether the court erred in concluding,
as a matter of law, that MCC did not breach
its express covenant of good faith contained
in the 1994 Addendum

(3) Wether the court erred in concluding,
as a matter of law, that Jones violated the
rel ease provision contained in the 1993

Agr eenent .

(4) \Wether the court erred in awarding
attorneys’ fees and costs to MCC.

(5) Wether the court erred in denying
Carroll’s request for attorneys’ fees.

W agree with the court that Jones was entitled, as a
matter of law, to sunmmary decl aratory judgnent invalidating the
1983 Stock Agreenent. Ipso facto, the court was correct in
denying the cross-notion for summary judgnent brought by MCC and
Carroll.

However, we hold that the court erred in granting MCC
summary judgnent on Jones’s breach-of-contract claimand on its
counterclaim as issues of material fact exist which rendered
summary judgnent inappropriate as to those clains. Accordingly,
we vacate the award of attorneys’ fees and costs to MCC. By the
sane token, we affirmthe court’s denial of Jones’s cross-notions
for summary judgnent.

Finally, we agree with the court that Carroll is not
entitled to attorneys’ fees.

Accordingly, we (1) affirmthe court’s April 6, 1998

order that granted summary decl aratory judgnent to Jones and
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deni ed the cross-notion for summary judgnent brought by MCC and
Carroll, (2) vacate the court’s Novenber 23, 1998 order that
granted summary judgnment to MCC on Jones’s second claimand on
its counterclaimand affirmthe Novenber 16, 1998 order that

deni ed Jones’s cross-notions for summary judgnent, (3) vacate the
court’s Cctober 21, 1998 order awarding attorney’ s fees and costs
to MCC, (4) affirmthe court’s Decenber 10, 1998 order denying
Carroll’s request for attorneys’ fees, and (5) renmand the case

for further proceedi ngs consistent with this opinion.

I. BACKGROUND.

Jones was a founder and original sharehol der of MCC
From 1983 to 1992, he was a director of MCC and its president.
I n August 1983, MCC, Jones, Carroll, and MCC s ot her sharehol ders
executed the 1983 Stock Agreement. The 1983 Stock Agreenent
provided, in relevant part, as follows:
MAUI CLASSI C CHARTERS, | NC.
STOCK REDEMPTI ON AGREEMENT

AGREEMENT, made August [1st], 1983, anong
[Jones], John Scott Nugent, Kenneth Gi ngerich
[Carroll] and Samuel Dakin (hereinafter called the
“Stockhol ders”), and [MCC], a Hawaii Corporation
(hereinafter called the “Corporation”)[.]

WHEREAS, the Stockholders own all of the capita
stock of the Corporation|.]

WHEREAS, the Stockholders and the Corporation
believe it to be in the best interests of all parties
that the stock of a deceased stockhol der be acquired
by the Corporation, and



WHEREAS t he Corporation has arranged to provide
the funds necessary to acquire the stock of a deceased
St ockhol der through life insurance policies on the
lives of the Stockhol ders,

It is therefore agreed:

1. I NSURANCE. The Corporation shall obtain
insurance on the life of each Stockhol der for
$100, 000, naming itself as beneficiary of the
policies. All policies shall be listed in Schedule A
attached hereto, and the policies and any proceeds
recei ved thereunder shall be held by the Corporation
in trust for the purposes of this Agreement. The
Corporation shall have the right to take out
addi tional insurance on the life of any Stockhol der

whenever, in the opinion of the Corporation,

addi tional insurance may be required to carry out its
obl i gations under this Agreement. The additiona
policies shall be listed in Schedule A and subject to
the terms of the Agreement. The Corporation shall pay

all prem ums on the insurance policies and shall give
proof of payment to the Stockholders within 30 days
after the due date of each prem um

2. RIGHTS OF OWNERSHI P. The Corporation shall
be the sole owner of the insurance policies and may
apply to the paynent of prem ums any dividends
decl ared and paid on the policies.

3. PURCHASE OF STOCK ON DEATH. Upon the death
of any Stockhol der, the Corporation shall purchase and
the the [sic] estate of the decedent shall sell al
the decedent’s stock in the Corporation now owned or
hereafter acquired by him The purchase price of the
stock shall be its value conputed in accordance with
the provisions of the followi ng paragraph

4. PURCHASE PRI CE. The purchase price of each
share of stock shall be its book value at the end of
the month in which the death of the Stockhol der
occurs. Book value shall include the cash surrender
values of life insurance policies taken out by the
Cor poration pursuant to the Agreement, and the
proceeds of policies insuring the life of the deceased
St ockhol der in excess of their cash surrender val ues.
The determ nation of book value shall be made by the
accountant then servicing the Corporation, and such
determ nation shall be conclusive on all parties.

5. PAYMENT OF PURCHASE PRI CE. The purchase
price shall be paid in cash to the estate of the
decedent within 30 days after the qualification of a
|l egal representative of such estate.

6. | NSUFFI CI ENT SURPLUS. If at the time the
Corporation is required to pay the purchase price its



surplus is insufficient for such purpose, then (a) the
entire avail able surplus shall be used to purchase
part of the stock of the deceased Stockhol der, and (b)
the Corporation and the Stockhol ders shall promptly
take all required action to reduce the capital stock
of the Corporation to the extent necessary, or shal
take all other action as may be necessary, for the
redempti on of the unpurchased stock. Payment for the
stock so redeenmed shall be made at its book val ue as
determ ned under paragraph 4.

7. DELI VERY OF STOCK. Upon t he paynment to the
estate of the deceased Stockhol der of the purchase or
redemption price, the legal representative shal
assign and deliver the shares of the deceased
St ockhol der to the Corporation

8. LIFETI ME OPTION TO PURCHASE STOCK. In the
event that any Stockhol der desires to dispose of his
stock during his lifetime, he shall first offer al
his stock for sale to the Corporation, and the
Corporation shall have the option to purchase all, but
not less than all, of his stock. If the Corporation
does not purchase all of his stock within 15 days
after the receipt of such offer, all of such stock
shall be offered to the other Stockhol ders who shal
have the option, among thenselves, to purchase all
but not less than all, of such stock. Each of the
ot her Stockhol ders shall have the right to purchase
such portion of the stock offered for sale as the
nunber of shares owned by him at such date shall bear
to the total number of shares owned by all the other
St ockhol ders, provided, however, that if any
St ockhol der does not purchase his full proportionate
share of the stock, the unaccepted stock may be
purchased by the others proportionately. The purchase
price for such shares of stock and the terns of
payment shall be the same as fixed by paragraphs 4 and
5, except that the paynent shall be made within 30
days after the date of the offer. Sinmultaneously with
the recei pt of payment in cash, the selling
St ockhol der shall take all necessary steps to transfer
his shares of stock to the pruchaser [sic]. Any
St ockhol der whose stock is purchased in accordance
wi th provisions of this paragraph shall cease to be a
party to this Agreenment, and shall have no further
rights hereunder.

9. PURCHASE OF | NSURANCE POLI CI ES ON W THDRAWAL
OF PARTY. In the event that any Stockhol der ceases to
be a party to the Agreenment, pursuant to the
provi sions of paragraph 8, he shall have the right to
purchase fromthe Corporation the insurance policies
on his life listed in Schedule A for a price equal to
the cash surrender value of the polices at the date of
the offer of sale. The right to purchase shall be
exercised and the price paid contemporaneously with



the payment of the price for the stock purchased from

such Stockhol der. The Corporation shall deliver the
policies to the Stockhol der and shall execute any
necessary instruments of transfer. In the event any

of such policies are not so purchased, they shall be
rel eased fromthe terns of the Agreenment.

10. ENDORSEMENT ON STOCK CERTI FI CATES. Upon
the execution of the Agreement, the certificates of
stock subject hereto shall be surrendered to the
Cor poration and endorsed as foll ows:

“This certificate is transferable only
upon conpliance with the provision [sic] of an
agreement dated August 1, 1983, among Maui Cl assic
Charters, Inc. and its Stockhol ders, a copy of which
is on file in the office of the Secretary of the
Cor poration.”

After endorsement the certificates shall
be returned to the Stockhol ders, who shall be entitled
to exercise all rights of ownership of such stock
subject to the terms of this Agreenment. All stock
hereafter issued to the Stockhol ders shall bear the
same endorsement.

11. TERM This Agreenent shall term nate upon
the occurrence of any of the followi ng events:

(a) Cessation of the Corporation’s business.

(b) Bankruptcy, receivership, or dissolution of
t he Corporation.

(c) Wthdrawal, under the provisions of
paragraph 8, of nore than one party.

(d) Vhenever there are only two surviving
St ockhol ders bound by the terms hereof.

(e) The termination of the policies on the
lives of all of the Stockhol ders.

Upon the term nation of the Agreement, each
St ockhol der shall surrender to the Corporation the
certificates for his stock and the Corporation shal
issue to himin lieu thereof new certificates for an
equal number of shares without the endorsement set
forth in paragraph 10.

12. PURCHASE OF | NSURANCE POLI CI ES ON
TERM NATI ON. Each Stockhol der shall have the right,
within 30 days after term nation of the Agreenment, to
purchase fromthe Corporation the policies of
insurance on his life at a price equal to the cash
surrender value of the policies on the date of
term nation. Upon recei pt of the purchase price, the
Corporation shall deliver the policies to the
respective purchasers and shall execute any necessary
instruments of transfer. The insured shall have no
further rights in any policies not purchased within
t he above 30-day period.



13. BENEFI T. This Agreement shall be binding
upon the parties, their heirs, |legal representatives,
successors, and assigns. Each Stockhol der in
furtherance therof [sic] shall execute a will
directing his executor to performthe Agreement and to
execute all documents necessary to effectuate the
purposes of this Agreenment, but the failure to execute
such will shall not affect the rights of any
St ockhol der or the obligations of any estate, as
provided in the Agreenent.

In late 1992, Mary Jane Caldwell, Jones’s sister, and
Charl es Caldwell, her husband, acquired a substantial nunber of
MCC shares and becanme the majority stockholders in the
corporation. Shortly thereafter, the board of directors in
effect renoved Jones as an officer and director of MCC and
el ected Charles Caldwell as the new president, effective
January 1, 1993. Mary Jane Caldwell had already been installed
as vice-president of MCC at that point.

On February 2, 1993, Jones and MCC entered into the
1993 Agreenment. In support of his notion for sunmmary judgnent on
MCC s counterclaim Jones declared that “[i]t was the Caldwells’
rise to power, and ny ouster, that led to the 1993 Agreenent.”
In a deposition, Charles Caldwell|l described its purpose as
foll ows:

Q  \Who drafted this document [(the 1993
Agreenment)]?

A I think [Carroll] drafted the document.
Q. I's that your signature on it?

A Yeah.

Q What was the purpose of this document?

A. The purpose was to fairly end the
rel ationship of [Jones] and [ MCC].
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foll ows:

Q  MWhich relationship?
A. As a manager of [ MCC]

Q MWas it intended to end his relationship with
[ MCC] as a sharehol der?

A. No.

Q So that relationship as contenpl ated would
continue?

A. Yeah.

The 1993 Agreenment reads, in pertinent part, as

ARTI CLE |
BACKGROUND

1. WHEREAS JONES has been enployed as the Chief
Executive Officer and President of [MCC] since the
incorporation of [MCC]; and

2. WHEREAS various cl aims, demands, disputes
and di fferences have arisen between the parties
concerning the enpl oyment performance of JONES; the
busi ness and transactions involving property sold to
[ MCC] by JONES; violations of the Hawaii corporation
code involving the managenment of [MCC]; violations of
the JONES enpl oyment contract with [MCC]; financia
irregularities existing between the parties; and the
nonetary claims and counterclains now existing between
the parties; and

3. WHEREAS the parties desire to avoid the
time, expense, aggravation, and litigation which is
now em nent [sic] between the parties, and to settle
all of the legal issues and disputes now existing
bet ween them and

NOW THEREFORE, in consideration of the covenants
and mutual promi ses herein contained, it is hereby
agreed as follows:

ARTI CLE I
SPECI FI C PROVI SI ONS

[ (Di scussing various matters of settlement including
inter alia, disposition of property as between Jones
and MCC, transfers of various rights between the
parties arising out of the enmployment relationship
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and settlement of Jones’s rights under his enpl oyment
contract.)]

ARTI CLE 'V
RELEASES

1. In consideration of the terms and conditions
hereof and of the mutual covenants of the parties
hereto, JONES hereby rel eases and di scharges [ MCC],
its officers, directors, sharehol ders, agents, and
empl oyees, and each of them from and agai nst any and
all claim, demands, actions, causes of action
liabilities, damages at |law and in equity which JONES
has or may hereafter have, either now known or not,
resulting fromor connected with the clains and
matters arising out of JONES enployment at [MCC], and
all other business dealings, contracts, arrangements,
di sputes and deal i ngs between JONES and any of the
parties mentioned above.

2. In consideration of the terns and conditions
hereof and the mutual covenants of the parties hereto
[MCC], its officers, directors, sharehol ders, agents,

and enpl oyees hereby rel ease and forever discharge
JONES from and agai nst any and all claims, demands,
actions, causes of action, liabilities, damages at |aw
and equity which [MCC], its officers, directors,
sharehol ders, agents, or enployees have or may
hereafter have, whether now known or not, resulting
fromor connected with JONES' enploynent, business and
personal relationships set forth in the terns of this
Agreement and fromany liability arising fromthe
January 10, 1993 accident involving the vessel
TERAGRAM

3. This settlenment is a conprom se of disputed
clai ms. It is not an adm ssion of liability by any
party. No party to this Release has made or received
a prom se, agreenent, or a representation to induce
this comprom se, which is made with full know edge of

the facts and advice of counsel. This settlement
agreement shall be a contractual instrument and not a
mere recital. It is understood and agreed to by the

parties that this instrument is a full and fina

rel ease between the parties of all clainms of every
nature and ki nd whatsoever at |aw and equity, known or
unknown, past, present or future, excepting only those
obl i gati ons and covenants contained in or resulting
fromthis Agreement

ARTI CLE V
SURVI VAL OF OBLI GATI ONS

1. The parties mutually covenant and agree that
the rights and obligations under the terms of this
Agreement shall survive and continue and that on
default of any obligation by any party, the other
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party may bring an action for specific performance,

for damages, or for any other remedy avail abl e under
applicable law. This Agreement is intended to be a
bi ndi ng contract of full |egal force and effect.

2. The parties further agree that any violation
of this covenant not to sue, or take [sic] other
action as set forth in this Article and this Agreenent
shall result in the enforceable obligation by the
breaching party to pay the aggrieved party a sum equa
to amount of the underlying claim all court costs,
and attorneys [sic] fees incurred by the aggrieved
party together with the sum of FI FTEEN THOUSAND
DOLLARS ($15,000.00) as liquidated damages for breech
[(sic)] of contract.

ARTI CLE VI |
GENERAL PROVI SI ONS

3. In the event any party hereto shall comence
any action or proceedi ng agai nst the other by reason
of any breach or claimed breach in the performance of
any of the terms or conditions of this Agreement, or
to seek a judicial determ nation of rights hereunder,
the prevailing party in such action or proceeding
shall be entitled to reasonable attorney’s fees in an
ampunt to be fixed by the trial court.

(Bol d typesetting omtted.)

Di scord arose in July 1993 when Jones wote a letter to
all of MCC s sharehol ders, encouraging themto forma hui, or
i nvestmment group, in order to pool their MCC shares for sale as a
bl ock. Jones encl osed a proposed agreenent for the bl ock stock
sale. On August 7, 1993, Jones sent a letter to MCC s board of
directors and shareholders informng themthat five sharehol ders
had pool ed ei ghty-ni ne shares and were planning to sell the bl ock
to the highest bidder. The letter also stated, verbatim “W are
aski ng $3,000.00 per share and will place any Bona fide offer in

a [sic] escrow account where per the Articles and By Laws of the
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corporation you and other non-participating sharehol ders w ||
have 10 days to exercise your First R ght of Refusal.”

MCC s board of directors responded to the hui’s actions
by hol di ng a special neeting on Decenber 1, 1993.' The board
passed a notion that authorized the issuance of an additi onal
fifty capital shares priced at “book value[.]” Further, the
Cal dwel | s took an option to purchase up to twenty-five of the
shares. Any remaining shares would be offered first to the
stockhol ders on a pro rata basis, based on their proportionate
shares of the stock outstanding prior to the new issue, then to
t he stockhol ders without restriction.

Jones sent a Decenber 2, 1993 letter to the board of
directors protesting the proposed stock issue.

At a Decenber 6, 1993 board of directors neeting,?
Carroll opined that there was no | egal problemw th the proposed
stock issue and that the 1983 Stock Agreenent was binding as to
its signatories and still in effect. Carroll infornmed the board
that it needed to change sonme of the wording of its previous

notion aut horizing the stock issue, whereupon the board again

v Present at the December 1, 1993 MCC board of directors nmeeting
were Charles Caldwell, Mary Jane Caldwell, Thomas Araki, and Lynse Frank,
serving as tenporary secretary.

2 Present at the December 6, 1993 MCC board of directors neeting
were Charles Caldwell, Mary Jane Caldwell, Thomas Araki, [Carroll], Scott
Nugent, and Lynse Frank, serving as tenporary secretary.
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aut hori zed i ssuance of the stock.® The next day, Charles

Cal dwel |l sent a letter to the MCC stockhol ders inform ng them of
t he new stock issue, the price at “book value” ($1,135.98) and

t he options provisions.

Carroll, the attorney retained by MCC to render an
opinion as to the legality of the stock issue and the validity of
the 1983 Stock Agreenent, sent a Decenber 10, 1993 facsimle to
MCC expressing his wish to purchase his proportionate share of
t he stock issue and any remai ni ng shares.

Jones sent another letter of protest to Charles
Cal dwel | and MCC s sharehol ders on Decenber 10, 1993. He clained
the directors at the neeting acted out of self-interest and in
derogation of the rights of the other stockholders in authorizing
the stock issue. He also objected to the |Iow sale price. He
expressed his feeling that a change in MCC s board of directors
was due.

On Decenber 20, 1993, a financial advisor of Sanuel
Dakin, one of the mnority sharehol ders, sent a letter to Charles
Cal dwel | opposing both the “nethod and magni tude” of the stock
issue. The letter clainmed that the option inproperly transferred
voting control to the Caldwells and that the valuation of the

shares was unaccept abl e.

3/ Scott Nugent |ater objected to the m nutes of the Decenber 6, 1993
meeting, protesting the stock issue, “its upset price” and the first option to
purchase given to the Cal dwells.

- 14-



On Decenber 21, 1993, Mary Jane Caldwell sent a letter
to all MCC sharehol ders, discussing the 1983 Stock Agreenent and
enclosing a copy. The letter noted that it was “unfortunate” the
stockhol ders “were not recently privileged to this information
before placing [their] stock for sale under the Aug. 1993
agreenent [(the hui’s block sale agreenent)] with Peter Jones as
sal es agent.”

Jones and ot her hui nenbers then retained counsel,
Judith L. Neustadter nka Judith Neustadter Fuqua, who sent a
February 7, 1994 letter to Charles Caldwell. The letter demanded
that MCC i nmedi ately rescind the stock issue. The letter
al l eged, inter alia, an inpermssible conflict of interest on the
part of the board of directors, rendering the transaction
voi dabl e by the sharehol ders; violation of Hawai‘ |aw pertaining
to stock options; violation of sharehol der preenptive rights;
breach of fiduciary duty by the directors; and federal securities
fraud. The letter expressed, however, the clients’ desire to
settle the clainms and not “enbark on | engthy and expensive

l[itigation.” 1t also noted that

the Stock Redemption Agreenent, made on August 1,
1983, has | ong been term nated. Pursuant to 811, the
agreement term nates upon the term nation of the
policies on the lives of all of the stockhol ders.
Wthin the first year or so of business, there was no
life insurance for the stockhol ders. Hence, ny
clients are not bound by the terms of the Stock
Redenpti on Agreenment.

In March 1994, the disputants, in an effort to settle

their inmbroglio, executed an agreenent entitled, “Addendum
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Managenment Charles and Mary Jane Cal dwel |”

Purportedly, no counsel assisted themin the drafting.

of the 1994 Addendum as witten, are as foll ows:

This agreement is made on this 1st day of March
1994, by and between [Jones], Scott Nugent and [ MCC]
[herein referred to as The Hui] present managenment
President Charles Cal dwell and Vice-President Mary
Jane Caldwell [herein referred to as M C.C. Mang. ],
in consideration of the nutual covenants and
obligations set forth bel ow, agree as follows.

Article
Background

1. Wher eas, The Hui has raised and objected to
certain issues and obligations as the 1983 Aug. 1
Stock hol ders [sic] agreement along with the protested
issue of a [sic] additional 50 shares of capital stock
supposedly issued in Decenber of 1993 by M C.C. Mang.
and

2. Wher eas, various clainms, demands and
di sputes have arisen between the parties concerning
both the past relied on 1983 Agreenment and the |ega
proper and ethical procedure in the issuance of
Corporate capital stock, and

3. Whereas, the parties wish to avoid the tinme,
expense, aggravation, and litigation which is now
em nent between the parties, and to settle all of the
|l egal issues and disputes now existing between them as
out lined [sic] in the February 7 letter to [MCC] from
Judy Neustadter and

4. \hereas, the obligations and consi derations
regarding that certain purchase agreement by and
bet ween [ MCC] and Roy A. Cleghorn for the purchase of
the vessel Four Wnds are due to be conpl eted and
di scharged on January 1, 1996. [sic] or 22 months from
the date of this agreement. [sic] and

5. Wher eas, the July 31, 1993 joint stock
hol ders [sic] agreement between [Jones], Jack and
Scott Nugent, Katherine Jones, and Sam Dakin may be
term nated according to Section 4.4 by 50% of the
aggregate shares committed to sale.

Now Therefore, in consideration of the nutua

covenants, mutual prom ses, |oans, and consultant fees
herein contained, it is hereby agreed as follows.
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Article 11
Specific Provisions

1. M C. C. Mang. agrees to effectively satisfy
the claimof Hui nmenbers expenditure of $5,000.00
(five thousand dollars) in |legal fees via the payment
of a consultant fee to [Jones], which he may disburse
to Hui members as are due. Consultant fee to be paid
at time of signature.

2. M C. C. Mang. agrees to immediately rescind
the 1993 December issue of 50 shares of capital stock
and transfer the sum paid into | oans from stockhol ders
per terms simlar to past interest rates paid other
stockhol der | oans to the conmpany, which have not
exceeded 12.5% or been | ess than 10% sinple interest
per year.

3. M C.C. Mang. agrees to Issue [sic] no
further stock of any kind, nor purchase or attenpt to
purchase via options any portions or blocks of 89
| egal shares presently held by Hui members [Jones],
Kat heri ne Jones, Scott Nugent, Jack nugent [sic] and
Sam Dakin until after the term nation of purchase
agreement for vessel Four W nds Jan. 1st, 1996

4. M C.C. Mang. agrees to |loan [Jones] the sum
of $10,000.00 (ten thousand dollars) at a sinple

interest rate of 5% per year. The principal shall be
due and payable no later than January 1, 1996. M C. C.
Mang. or board [sic] of Directors will have the

exclusive right to 5 shares of [Jones] [MCC] stock as
collateral for said | oan and may take control of those
5 shares presently filed in trust with [Carroll] if
[Jones] fails to pay back principal of $10,000.00 by
or before January 1, 1996.

5. M C.C. Mang. agrees to |loan Scott Nugent the
sum of $8, 000.00 (eight thousand dollars) at a sinmple

interest rate of 5% per year. The principal shall be
due and payable no later than January 1, 1996. M C. C.
Mang. or Board of Directors will have the exclusive

right to 4 shares of Scott Nugent’s [MCC] stock as
collateral for said | oan and may take control of those
4 shares presently filed in trust with [Carroll] if
Scott Nugent fails to pay back the principal sum of

$8, 000. 00 by January 1, 1996

6. M C.C. Mang. agrees to recognize the
legitimate right of the share holders [sic] to issue
stock according to State |law and the |legitimte right
of the board of directors in overseeing conmpany
busi ness including salary raises to officers. In all
business it promi ses to act in good faith too [sic]
the best of their |egal and ethical capability, and
that any future stock transactions or stock issues
shall be first offered to the board of directors via
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(Bol d typesetting and underlining omtted, brackets in the

ori gi nal

drafting of the 1994 Addendum Charles Cal dwel |

terms of first right of refusal, then offered to the
ot her stockholders on a [sic] equal pro rata basis

wi th sharehol ders having at least a term of 15 days to
respond.

7. M C.C. Mang. agrees to pay [Jones] and Scott
Nugent a consultants fee for advice received equal to
t he amount of interest due on above stated |oans. |t
further agrees that this new agreenment is a [sic]
extensi on of the February 1, 1993 agreenment between
[Jones] and [ MCC] and both are binding. It recognizes
that neither agreement denies any stockhol der
participation in future corporate business other than
agreed in this addendum agreenent.

8. The Hui agrees to rescind the July 31, 1993
joint stock holders [sic] agreenment per Section 4.4 of
agreement and to hold the M C.C. Mang. harm ess for
any past or future damage suffered as a result of
actions taken by Hui menbers as a result of agreement.

9. The Hui agrees not to enter into any other
simlar agreements, to sell or attenpt to sell a
portion or block of their stock until January 1, 1996

10. The Hui agrees to give M C.C. Mang. 53
shares voting rights represented and hereby
establi shed as a sharehol ders proxy for any future
shar ehol ders meetings.

11. The Hui agress to assist M C.C. Mang. in
what ever [sic] way necessary to officially ratify the
past new i ssue of 100 shares of stock that make a
legitimate total of 200 shares.

12. The Hui agrees to place 9 of its shares in
trust with [Carroll] as collateral under the ternms
establ i shed above.

13. The Hui agrees that this agreement is a
[sic] extension of the February 1, 1993 agreenent
bet ween [Jones] and [ MCC] and both are still binding.
It is also duly recognized that neither agreenent
deni es any stockhol der his legal rights of
participation in future corporate business other than
agreed in this addendum agreenent.

and brackets added.)

Jones declared that prior to the negotiation and
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that he “need not worry about any assertions that the [1983 Stock
Agreenent] was valid because he, Charles Caldwell, would take
care of [Carroll’s] concerns.” He also clainmed that Scott

Nugent, who was also a party to the 1994 Addendum was in the
roomat the tine of the alleged conversation.*

The drift towards litigation commenced a coupl e of
years |ater, on January 28, 1996, when Jones sent a letter to
MCC s board of directors, informng themthat he had entered into
a sales agreenent to sell fifteen of his shares to his nother,

Kat herine Jones, for the price of $5,000.00 per share. He
notified themin order to honor a right of first refusal.?®

Mary Jane Cal dwel|l responded to Jones in a February 13,
1996 letter, informng himthat the 1983 Stock Agreenent applied
to the sale of Jones’s shares, thereby |limting the sale price of

the shares to “book val ue.”

4/ Scott Nugent has not verified or denied Jones’s claimregarding
Charles Caldwell’s assurance, in an affidavit or declaration. Jones’s counsel
decl ared that Nugent was prepared to corroborate Jones’'s allegation, until he

was al |l egedly instructed by Mary Jane Cal dwell not to assist Jones.
Bl In his January 28, 1996 letter, Jones wrote:

According to our agreement the board of directors has
the first right of refusal to match the offer as
stated in the encl osed agreeenent dated January 1996
Per past stock purchase agreenments between the
original owners of [MCC] and the newer owners of [ MCC]|
stock, plus the agreement and addendum bet ween
[Jones], Scott Nugent and [MCC] dated Feb. 1993 and
March 1994, you are hereby notified of this intended
15 share transfer.
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On July 18, 1996, Jones’s counsel, in a letter to
Charles Caldwell, objected to MCC s reliance on the 1983 Stock
Agreenent, maintaining that the 1983 Stock Agreenent was
unenf orceabl e because (1) it termnated via its own terns
pursuant to paragraph 11(e), and (2) the 1994 Addendum addressed
the issues raised in the February 7, 1994 letter witten by
Jones’ s attorney, including the express issue of the invalidity
of the 1983 Stock Agreenent.

MCC neverthel ess proceeded to endorse Jones’s stock
certificate with a restriction that had the purported effect of
preventing Jones fromselling his shares at other than book
val ue. ©

On Cctober 15, 1996, Jones filed a conpl ai nt agai nst
MCC and Carroll.” Jones’s first claimfor relief, against MCC
and Carroll, alleged that the 1983 Stock Agreenment term nated by
its own terms — specifically, paragraph 11(e) — for failure of
MCC to maintain insurance on the life of each stockhol der
signatory pursuant to paragraph 1. On this first claim Jones

prayed for a declaratory judgnent that

o In accordance with paragraph 10 of the 1983 Stock Agreenent, the
endorsenment read as follows: “This certificate is transferrable only upon
conmpliance with the provisions of an agreement dated August 1, 1983 anong
[MCC] and its stockholders, a copy of which is on file in the office of the
secretary of the corporation.”

u Jones originally included Sanuel Dakin as a defendant in his
conmpl aint, but the court |ater dism ssed Sanmuel Dakin as a defendant due to
lack of service
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(a) The [1983 Stock Agreement] term nated
by its own terns;

(b) [Jones] is not bound by the terms of
the [1983 Stock Agreement]; and,

(c) [Jones] may sell sonme or all of his
shares at any time for fair market val ue[.]

Jones’ s second claimfor relief, against MCC al one,
all eged that MCC acted in bad faith when it attenpted to enforce
the 1983 Stock Agreenment and restrict the sale price of his

shares to their “book value,” thereby breaching its express
covenant of good faith in the 1994 Addendum and by extension
breachi ng the 1993 Agreenent, thereby entitling Jones to damages.
For this second claim Jones prayed as foll ows:

2. Damages in an amount to be determ ned at
trial;

3. Li qui dated damages in the amount of
$15, 000. 00;

4. Interest, attorney’s fees, and costs; and

5. Such other and further relief as the Court
deems just and proper.

On Decenber 2, 1996, MCC filed its answer to the
conplaint, along with a counterclaimalleging that Jones, by
filing his conplaint, breached the general release (covenant not
to sue) contained in the 1993 Agreenent. MCC requested act ual
damages, |iqui dated damages and attorneys’ fees and costs, as
provided for in the 1993 Agreenent.

On February 13, 1998, MCC and Carroll filed a notion
for summary judgnent on Jones’s first claimfor a declaratory

judgnment. They sought a converse declaratory judgnment that “a
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right of first refusal applies to certain shares of [MZ(C] stock
i ssued in [Jones’s] nane, and said right of first refusal
restricts his ability to sell sonme or all of such shares at any
time for fair market value.” On the sane day, Jones filed a
dueling notion for partial summary judgnment, praying on his first
claimas detail ed above.

The circuit court heard the cross-notions for sumrary
j udgment on March 9, 1998, and orally granted Jones’s notion for
partial summary judgenent and denied the converse notion of MCC
and Carroll. Inits April 6, 1998 witten order, the court
declared that “(a) the [1983 Stock Agreenment] regardi ng shares of
stock of [MCC], termnated by its own terns; (b) [Jones] is not
bound by the terns of the [1983 Stock Agreenent].”

On May 7, 1998, Jones filed a notion for summary
j udgnment against MCC s counterclaim The next day, Jones filed a
notion for summary judgment on his second claim for breach of
contract, against MCC. MCC and Carroll responded by filing a May
8, 1998 notion for summary judgnment on Jones’s second claimand
MCC s counterclaim?

The court heard the three dueling notions on August 26,

1998, and orally granted MCC s notion and deni ed both of Jones’s

8 We observe that Jones’s second claim for breach of contract, was
asserted against MCC al one, and not against Carroll. In addition, MCC, and
not Carroll, asserted the counterclaim Hence, Carroll had no standing to

bring the May 8, 1998 notion for summary judgment, even though he was
denom nat ed novant therein along with MCC.
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notions. Later, on Novenber 16, 1998, the court filed its
witten order denying Jones’s notions. And on Novenber 23, 1998,
the court filed its witten order granting MCC s noti on.

Meanwhi | e, on Septenber 8, 1998, MCC filed a “notion
for summary judgnment” for attorney’'s fees, costs and |iquidated
damages. Carroll filed a simlar notion for attorneys’ fees on
Cct ober 13, 1998. On COctober 21, 1998, the court granted MCC s
notion in part and denied it in part. It awarded MCC $18, 384. 01
in attorneys’ fees and $3,725.38 in costs, but denied MCC s
request for $15,000.00 in |iquidated damages, concluding “that
such damages are in the nature of a penalty.” On Decenber 10,
1998, the court issued an order denying Carroll’s notion for
attorneys’ fees.

On February 10, 1999, the court entered its final
judgnment. On March 12, 1999, Carroll filed a notice of appeal of
t he judgnent. Jones followed suit on March 23, 1999. MCC did
not appeal. On August 30, 1999, the Hawai‘i Suprenme Court
di sm ssed the appeals for lack of jurisdiction, because the
February 10, 1999 final judgnent failed to disnmiss the claim
agai nst Sanuel Daki n.

On January 28, 2000, the court entered an anended fi nal
judgnment. Carroll filed a notice of appeal of the amended fi nal
j udgnent on February 22, 2000, as did Jones on March 7, 2000.

Agai n, MCC did not appeal.
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IT. STANDARDS OF REVIEW.
A. Summary Judgment.

Appel | ate courts review an award of summary judgnent de
novo under the same standard the circuit court applied. State

Farm Fire and Casualty Co. v. Pacific Rent-All, Inc., 90 Hawai ‘i

315, 322, 978 P.2d 753, 760 (1999). It is well-established that

summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of |aw.

Id. (citations, brackets and internal block quote format
omtted). See also Hawai‘i Rules of Civil Procedure (HRCP) Rul e
56(c) (1999).° Further, “[a] fact is material if proof of that
fact woul d have the effect of establishing or refuting one of the
essential elenents of a cause of action or defense asserted by

the parties.” State Farm 90 Hawai‘i at 322, 978 P.2d at 760

(citations and internal quotation marks and bl ock quote format
omtted). |In applying the foregoing principles, we nust “view
all of the evidence and the inferences drawn therefromin the

| i ght npst favorable to the party opposing the notion.” 1d.

o Hawai i Rules of Civil Procedure (HRCP) Rule 56(c) (1999)
provides, in relevant part, that

[t] he judgnent sought shall be rendered forthwith if
the pl eadi ngs, depositions, answers to interro-
gatories, and admi ssions on file, together with the
affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a judgment as a matter of | aw.
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(citations, brackets and internal quotation marks and bl ock quote
format omtted).

B. Attorneys’ Fees.

Appel l ate courts review the trial court’s grant or
deni al of attorneys’ fees under the abuse of discretion standard.

East man v. McGowan, 86 Hawai ‘i 21, 27, 946 P.2d 1317, 1323 (1997)

(citation omtted). See also State v. Furutani, 76 Hawai‘i 172,

179, 873 P.2d 51, 58 (1994) (“The trial court abuses its
di scretion when it clearly exceeds the bounds of reason or
di sregards rules or principles of aw or practice to the
substantial detrinent of a party litigant.” (Ctations and

i nternal quotation marks omtted.)).

IIT. DISCUSSION.
A. Summary Declaratory Judgment.

Carroll contends on appeal that Jones renai ned bound by
the 1983 Stock Agreenent and that the court therefore erred when
it granted Jones’s notion for summary judgnent.

W exam ne anew whet her any genui ne issue of materi al
fact existed concerning the validity of the 1983 Stock Agreenent.
State Farm 90 Hawai i at 322, 978 P.2d at 760. W agree with
the court that the 1983 Stock Agreenent termnmi nated according to
its terns, |eaving no genuine issue of material fact remaining.

Courts should interpret the terns of a contract

“according to their plain, ordinary neaning and accepted use in

- 25-



comon speech.” State Farm 90 Hawai ‘i at 324, 978 P.2d at 762

(citation omtted). “The court should |Iook no further than the
four corners of the docunent to determ ne whether an anbiguity
exi sts. Consequently, the parties’ disagreenent as to the
meani ng of a contract or its ternms does not render clear |anguage
anbi guous.” 1d. (citations omtted). “It is well settled that
courts should not draw i nferences froma contract regarding the
parties’ intent when the contract is definite and unanbi guous.”
Id. (citation omtted).

The ternms of the 1983 Stock Agreenent are unanbi guous,
and the intentions of the parties patent. The 1983 Stock
Agreerment was a mechani sm for preserving the closely held and
managed nature of MCC by setting forth the procedures for
purchase by the corporation and its sharehol ders of the stock of
deceased and departing sharehol ders.

Carroll essentially argues that given this objective,
the life insurance maintenance provision, keyed as it was to the
deceased sharehol der stock redenption provision, was severabl e
fromthe lifetinme stock redenption provision. Therefore, he
reasons, the failure of the corporation to maintain insurance on
the Iives of the signatory shareholders did not termnate or
invalidate the lifetime stock redenption provision.

The court apparently disagreed with Carroll’s excl usive
enphasis on the ownership and control objective of the 1983 Stock

Agreenent, and it had good and valid reason to do so:
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The original agreement was a stock redenption
agreement. As | note in the numerous paragraphs,
there is reference to the death of the stockhol ders.

I n paragraphs 3 and 4 and 5 and 6 and 7, all refer in

some way or other to decedents or dead -- or death of
t he stockhol ders. | ndeed, in the whereas cl auses, as
cited by [Jones], the —- two of the three whereas

clauses refer to deceased stockhol ders.

In addition to that, in paragraphs 2 and 8 and
9, 11 and 12 and 13, further information is given
regardi ng i nsurance policies and the -— the
continuation of the whereas clause’s purpose
Therefore, the Court has to conclude that the purpose
of this entire stock redenpti on agreement, although
entitled redenption agreement, is primarily to provide
for insurance for a deceased stockholder in order that
the corporation could carry on and purchase the stocks
fromthe deceased

Paragraph 1 of the agreenment requires, mandates
that insurance is to be obtained. There is no dispute
as to any material fact in this case that insurance
was not obtained by the corporation for the
stockhol ders. VWhether it was on the part of [Jones]
individually or in his capacity as president, that’s
—- doesn’t seemto really matter in this particular
case because insurance was not obtained.

Paragraph 8 requires and is inextricably
connected to paragraphs 4 and 5. [MCC and Carrol
argue] that paragraph 8 is separate fromthe -— from
paragraph — well, fromthe remai nder of the
paragraphs as regards insurance. The Court does not
agree for the reason that the purchase price has to be
in terms of the payment fixed in paragraphs 4 and 5.
Therefore, there cannot be any determ nation as to
book val ue without reference to paragraphs 4 and 5.
And that shall be made at the end of the nonth in
which the death of the stockhol der occurs.

The fact that the accountant has to make a
determ nation is a logical step after the death of a
st ockhol der. I don’t find that that is a separate
provi sion which only applies to paragraph 8 in order
to effect paragraph 8 option to purchase stock by a
l'iving person or sell it.

Therefore, based upon the Court’s review of this
contract as well as the arguments of counsel submitted
in mms, |'mgoing to, let’'s see, deny the notion of

[MCC and Carroll] for summary judgment, grant the
notion of [Jones] for partial summary judgment]|.]

W take a slightly different tack towards the sane

result. The objective we initially set out above was not the
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only primary objective of the 1983 Stock Agreenent. As stated by
the court, the insurance objective was also inportant. W do not
agree with the court that it was paranmount, but it was equally
central. “It is a fundanmental rule of construction that an
agreenent should be interpreted as a whole and its meani ng
governed fromthe entire context and not from any particul ar

word, phrase or clause.” Territory v. Arneson, 44 Haw. 343, 348,

354 P.2d 981, 985 (1960) (citations omtted).

The insurance mai ntenance provision was vital assurance
to all signatories that MCC woul d have the funds to undertake the
mandat ory purchase of a deceased shareholder’s stock (T 3). No
such assurance was necessary for the optional purchase of a
departing shareholder’s stock (Y 8), but that does not ipso facto
render the lifetime stock redenption provision severable. The
objective first set out above would not be served by a lifetine
stock redenption provision set adrift, so to speak, fromthe
anchor of the nmandatory deceased sharehol der stock redenption
provision. And in order to preserve that nooring, the life
i nsurance mai nt enance provi sion was essential. The objectives
and enabling provisions we speak of here were all of one piece,
and not in any way severable. W observe, in passing, that the
lifetime stock redenption provision was also inextricably |inked

to the insurance provision by the option afforded a departing

-28-



shar ehol der to purchase the insurance policies that MCC was to
have maintained on his life (1 9).

Even if we assune, arguendo, that the lifetinme stock
redenpti on provision was severable fromthe rest of the 1983
Stock Agreenment, we question whether it was definite enough to be
enforceable. “To be enforceable a contract nust be certain and

definite as to its essential terns.” Boteilho v. Boteil ho, 58

Haw. 40, 42, 564 P.2d 144, 146 (1977) (citation omtted).

Per paragraph 8, the purchase price for the shares of a
departing sharehol der “shall be the sane as fixed by paragraphs 4
and 5[.]” Paragraph 5, dealing with the formand tine of
paynment, is inpertinent in this respect. Paragraph 4 provides
that “[t]he purchase price of each share of stock shall be its
book value at the end of the nonth in which the death of the
St ockhol der occurs.” (Qoviously geared to the deceased
shar ehol der stock redenption provision, paragraph 4 ill suits the
lifetime stock redenption provision. Although it specifies *“book
val ue” as the purchase price, the provision determ ning book
value “at the end of the nmonth in which the death of the
St ockhol der occurs” nakes little sense in the case of a departing
sharehol der. But in many foreseeabl e circunstances, the date of
val uati on woul d have a significant, if not outsized, effect upon

the ultimate price.
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It has been said that “a definite and agreed price” is
one of the desiderata for a sufficiently definite and hence

enforceabl e contract. Francone v. Mcday, 41 Haw. 72, 78 (1955).

It has al so been said that poring over a |ist of such desiderata
is |less useful than the general inquiry whether, in any
particul ar case, the parties had “no expectation of further

provisions to be negotiated later,” at the tinme the contract was

entered into. 1d. (enphasis omtted). See also In Re Sing Chong

Co., Ltd., 1 Haw. App. 236, 239, 617 P.2d 578, 581 (1980).

Al t hough there is no indication in the record that the
parties to the 1983 Stock Agreenent expected further negotiations
on the contract at the tine it was entered into, the fact remains
that the indefiniteness in question is not so nuch a matter of
i ntentional om ssion but of poor draftsmanship. Had the parties
known of the resulting |lacuna, we surm se they would have
negotiated to fill it. W are cognizant of our general policy
“agai nst the destruction of contracts for uncertainty.” [d. 1In
this case, however, we retain serious doubts as to the validity
of the lifetime stock redenption provision, severable or not.

Carroll also argues that Jones cannot be heard on the
absence of the required life insurance where he, as “chief
executive of MCC was the responsible [sic] for purchasing the
life insurance policies[.]” Carroll’s Opening Brief at 22
(enmphasis omtted). W point out that the 1983 Stock Agreenent

i nposed that responsibility upon MCC, not Jones. W also observe
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that Carroll hinself was a signatory sharehol der of MCC at the

time of the 1983 Stock Agreenent, and continued on as an active
shar ehol der, officer and director of MCC throughout the events

|l eading up to the litigation. Pointing fingers in this respect
profits no one.

Carroll also contends that Jones “waived any right to
assert the termnation of life insurance policies . . . [because]
[h] e repeatedly signed (and even drafted) docunents relating to
MCC stock transactions that referred to the 1983 [ St ock]
Agreenent’ s stock purchase option as a subsisting contractual
obligation.” Carroll’s Opening Brief at 23 (footnote omtted).
But the nmost that can be said of those occasions is that Jones,
and on sonme of those occasions Carroll, acknow edged or wai ved
provi sions of the 1983 Stock Agreenent to facilitate stock
transactions and other agreenents relating to MCC. Nowhere in
t hose docunents or in the record does Jones waive its insurance
provi sions, in particular.

As the court noted in nmaking its ruling, “[t]here is no
di spute as to any material fact in this case that insurance was
not obtained by the corporation for the stockhol ders.” Paragraph
11 of the 1983 Stock Agreenment provided that “[t]his Agreenent
shal |l term nate upon the occurrence of any of the follow ng
events: . . . (e) The termination of the policies on the lives of
all of the Stockholders.” It is evident fromits express

| anguage that the 1983 Stock Agreenent term nated when MCC fail ed
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to maintain insurance on the lives of the stockhol ders. The
court was correct in concluding, as a natter of law, that the
1983 Stock Agreenent terminated by its own terns. Hence, we hold
that the court correctly granted summary declaratory judgnment in
favor of Jones and agai nst MCC and Carroll.

B. Summary Judgment on Jones’s Second Claim, For Breach of

Contract, Against MCC.

Jones argues on appeal that the court should not have
granted MCC summary judgnment on his second claim and instead
shoul d have granted himsummary judgnent, because MCC breached
the good faith provision contained in paragraph 6 of the 1994
Addendum — verbatim “[i]n all business it promses to act in
good faith too [sic] the best of their | egal and ethical
capability” — when it sought to enforce the 1983 Stock
Agreenment. We agree with Jones that the court erred when it
granted summary judgnment to MCC, as genuine issues of material
fact exist concerning the provisions of the 1994 Addendum  For
the same reason, we disagree with Jones that the court erred when
it denied himsummary judgment on his second claim

First, we recognize that it is questionable whether a
party can bring an action in Hawai‘i for tortious breach of an
i nplied contractual covenant of good faith and fair dealing,

except in the first-party insurance context. Francis v. Lee

Enterprises, Inc., 89 Hawai ‘i 234, 237-38, 971 P.2d 707, 710-11

(1999). However, Jones’s second claimwas for breach of an
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express contractual covenant of good faith. Cf. id. at 244, 971
P.2d at 717 (enotional distress damages for a tortious breach of
contract (as opposed to a tortious breach of the inplied
contractual covenant of good faith and fair dealing) may be
recoverabl e “where the parties specifically provide for themin
the contract”). |Its specific prayers were for only those damages
expressly provided for upon breach in article V, paragraph 2 of
the 1993 Agreenent.

Moreover, the allegations in Jones’s second claim
ext ended beyond the nmere breach of the express covenant of good
faith. Jones’s conplaint alleged, not only that MCC breached its
express covenant of good faith, but that MCC breached ot her
obl i gati ons under the 1994 Addendum when it endorsed his stock
certificate with the restriction mandated by the 1983 Stock

Agr eenent . 10

0/ Jones’ s conmpl aint alleged, in pertinent part:

43. The [1994] Addendum provided that [MCC] was
to act in good faith.

44. The [1994] Addendum expressly stated that
the 1993 Agreement remained in full force and effect.

45. The [1994] Addendum did not state that the
[ 1983 Stock Agreement] remained in full force and
effect.

46. The [1994] Addendum expressly stated that
it resolved all issues in [Jones’s] counsel’s
February 7, 1994, letter.

47. [Jones’s] counsel’s February 7, 1994, letter
included allegations that the [1983 Stock Agreement]
had term nated due to the lack of life insurance
policies on the lives of [ MCC s] sharehol ders.
(continued...)
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It is “well established that, generally, pleadings mnust

be construed liberally and not technically.” |[|sland Holidays,

Inc. v. Fitzgerald, 58 Haw. 552, 567, 574 P.2d 884, 893

(1978)

(citations omtted). See also HRCP Rule 8(f) (1999) (“All

pl eadi ngs shall be so construed as to do substanti al

0. .. continued)
48. By resolving all issues in the February 7
1994, letter, and by not expressly stating that the
[ 1983 Stock Agreement] remained in effect, pursuant to
the terms of the [1994] Addendum the parties
acknowl edged that the [1983 Stock Agreenent]
term nated by its own terns.

49. [MCC] breached the terms of the [1994]
Addendum and t herefore, by extension, the 1993
Agreenment, by failing to act in good faith when it
refused to allow [Jones] to sell shares of stock of
MCC at fair market val ue

50. [Jones] has been damaged, in an amount to be
determ ned at trial, by his inability to reach the
substantial capital he has invested in [ MCC].

51. [Jones] is entitled to recover his damages,
together with attorney’'s fees and costs and |iquidated
damages in the amount of $15, 000. 00.

In his notion for summary judgment on his second claimfor relief,
construed that claimas follows:

By his Second Claimfor Relief, [Jones] seeks
monet ary damages for [MCC s] conplete, absolute, and
utter | ack of good faith when [ MCC] accepted, without
question, [Carroll’s] assertion that the [1983 Stock
Agreenment] was still valid and enforceable.

As is evident fromthe attached Memorandum (and
supporting Declarations), and based on the records and
files herein, [MCC], acting through Charles and Mary
Jane Caldwell (its “managenent”), breached the 1994
Addendum when it wrongfully supported the validity of
the [1983 Stock Agreenment].

(Footnotes omtted.)
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justice.”). 1In addition, “‘the substance of the pleading
controls, not the nonenclature given to the pleading[.]’'” Naki

v. Hawaiian Elec. Co., Ltd., 50 Haw. 85, 86, 431 P.2d 943, 944

(1967) (quoting Madden v. Madden, 43 Haw. 148, 149-50 (1959)).

Al t hough Jones pl eaded and argued the all eged breach of MCC s
covenant of good faith, the broader claim that MCC breached its
obl i gati ons under the 1994 Addendum is easily ascertainable from
the conpl aint and Jones’s subsequent pleadings. To characterize
his second claimas prem sed solely on a breach of the covenant
of good faith would be overly restrictive and exalt form over
subst ance.

Whet her MCC did breach its obligations under the 1994
Addendum is a question the court failed to address. In its oral

ruling, the court stated only that “it seens it’s a matter of

S We believe that the mandate of [HRCP] Rule 8(f)
that “all pleadings shall be so construed as to do
substantial justice” epitomi zes the general principle
underlying all rules of [HRCP] governing pleadings,
and by the adoption of [HRCP] we have rejected “the
approach that pleading is a game of skill in which one
m sstep by counsel may be decisive to the outcome” and
in turn accepted “the principle that the purpose of
pleading is to facilitate a proper decision on the
merits.”

Accordi ngly, under [HRCP] Rule 8(a)(l) “a
complaint is sufficient if it sets forth ‘a short and
plain statement of the claimshow ng that the pleader

is entitled to relief.” . . . The rule is satisfied if
the statement gives the defendant fair notice of the
claimand the ground upon which it rests. . . . It is

not necessary to plead under what particular |awthe
recovery is sought.”

Hall v. Kim 53 Haw. 215, 221, 491 P.2d 541, 545 (1971) (citations omtted,
ellipses in the original).
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interpretation and not a matter of fact.” |Its witten orders
sinply grant or deny the respective notions for summary judgnent.
W recognize that the interpretation of a contract is a question
of law. However, “[w] here the |anguage of the contract is

anbi guous, so that there is sone doubt as to the intent of the

parties, that intent is a question of fact.” Bishop Trust Co.,

Ltd. v. Central Union Church of Honolulu, 3 Haw. App. 624, 628,

656 P.2d 1353, 1356 (1983) (citation omitted).

In this case, the 1994 Addendum contai ns uncl ear and
anbi guous | anguage with respect to manifold genui ne i ssues of
material fact. W nention just a few of them First, there is
no clear threshold understanding as to what issues the 1994
Addendum resol ved and what relationship it had to the parties’
obligations under the 1993 Agreenent. Wth respect to the
central issue in this case, there is an anbiguity as to what
relationship, if any, the stock redenption option in paragraph 6
of the 1994 Addendum which contains no price provision, had to
simlar provisions in the 1983 Stock Agreenent, which do.
| ndeed, MCC questions whether it was even a party to the 1994

Addendum 12

12/ The 1994 Addendumis titled as follows:
Addendum

Agreement between [Jones], and Scott Nugent and [ MCC]
present managenment Charles and Mary Jane Cal dwel |

However, its recital as to parties reads as foll ows:

(continued...)
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Wthin its four corners, the 1994 Addendumis largely
i nconpr ehensi bl e wi t hout specul ati on as what the parties intended
in entering into the agreenent. The appellate briefs of the
parties consist largely of conflicting explanations of their
intentions. Hence, genuine issues of material fact abound
concerning those intentions. This being so, we cannot discern
t he neani ng of the 1994 Addendumwith sufficient clarity to
decide, as a matter of |aw, whether its provisions were breached.
Accordingly, we hold that the court erred in granting summary
j udgnment to MCC on Jones’s second claimfor breach of contract.
By the sane token, we affirmthe court’s denial of Jones’s
cross-notion for summary judgnent.

C. Summary Judgment on MCC’s Counterclaim.

MCC s counterclaimalleged that Jones breached the 1993
Agreenent’ s rel ease provision when he sued MCC. Jones argues on
appeal that the court erred in granting MCC sumary judgnent on

its counterclaimand in denying his cross-notion for sunmary

L2/(.. . continued)
This agreement is made on this 1st day of March

1994, by and between [Jones], Scott Nugent and [ MCC]
[herein referred to as The Hui] present managenment
Presi dent Charles Cal dwell and Vice-President Mary
Jane Cal dwell [herein referred to as M C.C. Mang. ],
in consideration of the mutual covenants and
obligations set forth bel ow, agree as follows.

(Bold typesetting om tted, brackets in the original and brackets added.)
Jones argued below that the parties to the 1994 Addendum i ntended t hat

MCC, through its top management, Charles and Mary Jane Cal dwell, be a party to
and bound by the 1994 Addendum
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j udgnent, because the release found in the 1993 Agreenent did not
bar himfromsuit to assert his sharehol der rights.

As we noted previously, courts should interpret the
terms of a contract “according to their plain, ordinary neaning

and accepted use in common speech.” State Farm 90 Hawai ‘i at

324, 978 P.2d at 762 (citation omtted). “The court should | ook
no further than the four corners of the docunent to determ ne
whet her an anbiguity exists. Consequently, the parties’
di sagreenent as to the neaning of a contract or its terns does
not render clear |anguage anbiguous.” 1d. (citations omtted).
“I't is well settled that courts should not draw inferences froma
contract regarding the parties’ intent when the contract is
definite and unanmbiguous.” 1d. (citation omtted).

However, “[a] conprom se and settl enent should be
construed to include only those matters the parties intended to
include; it should not be construed to extend to other matters.”

Waginton v. Pacific Credit Corp., 2 Haw. App. 435, 443, 634 P.2d

111, 117 (1981) (citation and internal quotation marks omtted).

Accord State Farm 90 Hawai ‘i at 323, 978 P.2d at 761 (“A

conprom se or settlenent agreenent disposes of all issues the
parties intended to settle.” (G tations and internal block quote
format omtted.)).

Here, the issue raises two questions. Did Jones
release the right to bring this suit when he entered into the

settlenment enbodied in the 1993 Agreenent? Did the 1994
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Addendum whi ch settled further issues anong the parties, and

whi ch purports to be “an extension” of the 1993 Agreenment, affect
t he paraneters of the covenant not to sue contained in the 1993
Agr eenent ?

As previously discussed, the 1994 Addendumis patently
anbi guous, if not inconprehensible, wthout resolution of factual
i ssues concerning the intentions of the parties not susceptible
to resolution within the four corners of the docunent.?!® “Were
t he | anguage of the contract is anbiguous, so that there is sone
doubt as to the intent of the parties, that intent is a question
of fact. [Inasnmuch as the determ nation of soneone’s state of
m nd usually entails the drawing of factual inferences as to
whi ch reasonabl e nen mght differ, sunmary judgnent often wll be
an i nappropriate neans of resolving an issue of that character.”

Bi shop Trust, 3 Haw. App. at 628-29, 656 P.2d at 1356 (citations

omtted.

There being nyriad genuine issues of material fact left
unresolved in this respect, we conclude the court incorrectly
granted summary judgnment to MCC on its counterclaim For the
sanme reason, we affirmthe court’s denial of Jones’s converse

nmot i on.

s/ Purportedly, the parties did not enlist the assistance of
attorneys in the drafting the 1994 Addendum Mary Jane Cal dwell did not even
read the Addendum before signing it.
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D. Attorneys’ Fees and Costs.

Jones appeals the court’s award of $18,384.01 in
attorneys fees and $3,725.38 in costs to MCC.** |In its
Cctober 21, 1998 witten award, the court found that “[MCC] was
the prevailing party in this action, and, as such, is entitled to
attorney s’ fees and costs[.]” At the hearing on MCC s notion
for fees and costs, the court, basing its decision on the 1993

Agr eemnent , 5 reasoned as foll ows:

14 On appeal, MCC argues at |ength that Jones’s appeal of the
attorneys’ fees and costs award is moot because the noney judgnment thereon was
sati sfied. MCC had garni sheed the judgment ampunt and Jones did not post a
supersedeas bond to stay the judgnment pending appeal. MCC cites a number of

cases from other jurisdictions in support of its contention. See, e.qg.,

Bl odgett v. Bl odgett, 551 N.E.2d 1249, 1250 (Ohio 1990) (“It is a well-
established principle of |aw that a satisfaction of judgnment renders an appea
fromthat judgment nmoot. M\here the court rendering judgment has jurisdiction
of the subject-matter of the action and of the parties, and fraud has not
intervened, and the judgment is voluntarily paid and satisfied, such payment
puts an end to the controversy, and takes away from the defendant the right to
appeal or prosecute error or even to move for vacation of judgnent.”
(Citations and internal quotation marks omtted)). Jones calls this argument
“novel and Draconian[.]” W discern no current support in Hawai‘i |aw for the
princi ple MCC espouses, and we choose not to endorse it now, especially here,
where MCC garnisheed itself of funds it held on Jones’s account, and on an ex

parte basis until after Carroll filed the first notice of appeal in this case
15/ Wth respect to attorneys’'s fees and costs, the 1993 Agreement
provi ded:

The parties further agree that any violation of
this covenant not to sue, or take other action as set
forth in this Article and this Agreenment shall result
in the enforceable obligation by the breaching party
to pay the aggrieved party a sum equal to amount of
the underlying claim all court costs, and attorneys
[sic] fees incurred by the aggrieved party together
with the sum of FIFTEEN THOUSAND DOLLARS ($15, 000. 00)
as liquidated damages for breech [sic] of contract.

In the event any party hereto shall commence any
action or proceedi ng agai nst the other by reason of
any breach or clainmed breach in the performance of any
(conti nued. . .)
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But let me just say this. As to prevailing party.
Seems to me that this Court needs to make that crysta
clear that the Defendants [sic] are the prevailing
parties. I”"’m not splitting case issues or case hairs
to try to say they [sic] prevailed on this and they
[sic] didn't prevail on this and this and so forth.
Very simple to me.

Al t hough [Jones] did receive a summary judgnment
in [his] favor on one issue, that does not mean [he’s]
the prevailing party. The prevailing party, as far as

I can see, is the Defendants [sic]. So |I'mgoing to
award attorney’'s fees as -- and costs, | guess, as
request ed.

But |I’m not allowing the alleged |iquidated
damages. I”’m not going to agree that that (inaudible)
l'i qui dated damages. |’ m more of the opinion that's a

penaly cl ause.
(Enuneration omtted.)

We vacate the court’s Cctober 21, 1998 order awarding
attorneys’ fees and costs to MCC, as our disposition of this
appeal renders it unclear which party will ultinmately prevail.
In remandi ng, we note for guidance several pertinent principles.

“Attorney’s fees and costs are generally awarded only
when provided by statute, stipulation, or agreenent.” Pancakes

of Hawaii v. Pomare Properties, 85 Hawai‘i 286, 298, 944 P.2d 83,

95 (App. 1997) (citation omtted).

W have recogni zed t hat

in Hawai ‘i, our supreme court has pronounced as a
general rule that “where a party prevails on the

di sputed main issue in a case, even though not to the
extent of his original contention, he will be deemed

/(... continued)
of the terms or conditions of this Agreement, or to
seek a judicial determ nation of rights hereunder, the
prevailing party in such action or proceeding shall be
entitled to reasonable attorney’s fees in an amount to
be fixed by the trial court.
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to be the successful party for the purpose of taxing
costs and attorney’'s fees.” Food Pantry, Ltd. [v.
Wai ki ki Business Plaza, Inc.], 58 Haw. [606,] 620, 575
P.2d [869,] 879 [(1978)]. The trial court is required
to first identify the principal issues raised by the
pl eadi ngs and proof in a particular case, and then
determ ne, on bal ance, which party prevailed on the
issues. 1d.

MFD Partners v. Mirphy, 9 Haw. App. 509, 515, 850 P.2d 713, 716

(1992) (brackets in the original omtted) (involving a | ease
provi sion providing for an award of attorneys’ fees to the

successful litigant). Accord Fought & Co., Inc. v. Steel

Engi neeri ng, 87 Hawai‘ 37, 52-53, 951 P.2d 487, 502-3 (1998).

We al so recogni zed in MED Partners that an award of
reasonabl e attorneys’s fees to a prevailing party may be prem sed

upon statute. MD Partners, 9 Haw. App. at 513, 850 P.2d at 715.

For exanple, Hawaii Revised Statutes (HRS) 8 607-14 (Supp. 2000),

in relevant part, provides:

In all the courts, in all actions in the nature of
assumpsit and in all actions on a prom ssory note or
ot her contract in writing that provides for an
attorney’'s fee, there shall be taxed as attorneys
fees, to be paid by the losing party and to be
included in the sum for which execution may issue, a
fee that the court determ nes to be reasonable
provided that the attorney representing the prevailing
party shall submt to the court an affidavit stating
the amount of time the attorney spent on the action
and the amount of time the attorney is likely to spend
to obtain a final witten judgenent, or, if the fee is
not based on an hourly rate, the amount of the agreed
upon fee. The court shall then tax attorneys’' fees
which the court determines to be reasonable, to be
paid by the losing party; provided that this amount
shall not exceed twenty-five per cent of the judgment.

It should al so be renenbered that the prevailing party
In a declaratory judgnent action may be awarded reasonabl e

attorney’s fees:
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In Food Pantry, Ltd. v. Waikiki Business Plaza
Inc., 58 Haw. 606, 575 P.2d 869 (1978), this court
recogni zed the inequity of enforcing the twenty-five
percent statutory ceiling [(contained in HRS § 607-17
(1985), the predecessor statute to HRS § 607-14)]
agai nst the prevailing party on an award of nom nal
damages and held that, in cases where no nonetary
judgment has been sought, the prevailing party is
entitled to attorney’'s fees “reasonably and
necessarily incurred” in the action. 58 Haw. at 621
575 P.2d at 880. The rationale of the Food Pantry
rule is that if no noney damages are sought or
awarded, as in a conplaint for declaratory judgnment,
there is no monetary anount on the basis of which to
calculate the twenty-five percent statutory ceiling
for attorney’s fees.

AMFAC, Inc. v. Wikiki Beachconber |Investnent Co., 74 Haw. 85,

134-35, 839 P.2d 10, 35 (1992) (holding that the prevailing party
in a declaratory judgnent action “was entitled to recover
attorney’s fees ‘reasonably and necessarily incurred ”). Accord

Pi edvache v. Knabusch, 88 Hawai‘ 115, 119, 962 P.2d 374, 378

(1998) .

And obviously, although “[a] detail ed expl anati on of
the rationale underlying the [award of attorneys’ fees] is not
necessary[,]” the attorneys’ fees awarded nust be reasonabl e.

Finley v. Hone Ins. Co., 90 Haw. 25, 39, 975 P.2d 1145, 1159

(1998).

As a final matter on appeal, we turn to Carroll’s
contention that the court erred in denying his request for
attorneys’ fees. Carroll prem ses his entitlenment upon Article
V, paragraph 2 of the 1993 Agreenent, that provides for an award

of, inter alia, attorneys’ fees, to the “party” aggrieved by a
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vi ol ation of the covenant not to sue contained in Article 1V,
par agr aph 1.

The court did not err in denying Carroll’s request. W
so concl ude regardl ess of our remand of Jones’s second cl ai mand
MCC s counterclaim—- and regardl ess of their ultimte outcones.
Quite sinply, Carroll was not a party to the 1993 Agreenent.
Carroll argues, however, that he was an “intended beneficiary” of
the covenant not to sue, because in that provision Jones rel eased
not only MCC, but also its “officers, directors, sharehol ders,
agents, and enployees[.]” W agree that Carroll was protected by
t he covenant not to sue. He was not, however, a “party” entitled
to attorneys’ fees upon violation of that covenant. Only MCC
was. \Whatever recourse Carroll mght have in that direction is
beyond the scope of this appeal. Nor, we m ght add, was Carrol
a prevailing party entitled to attorneys’ fees by contract,
statute or case law. Indeed, Carroll lost on the declaratory
j udgnment cause of action, the only claimto which he was a party.
The outcorme of our renmand of the other two clains cannot change

t hat st atus.

IV. CONCLUSION.

For the foregoing reasons, we (1) affirmthe court’s
April 6, 1998 order that granted summary declaratory judgnent to
Jones and denied the cross-notion for summary judgnent brought by

MCC and Carroll, (2) vacate the court’s Novenber 23, 1998 order
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that granted summary judgnent to MCC on Jones’s second cl ai mand
on its counterclaimand affirmthe Novenber 16, 1998 order that
deni ed Jones’s cross-notions for sumary judgnent, (3) vacate the
court’s Cctober 21, 1998 order awarding attorney’ s fees and costs
to MCC, (4) affirmthe court’s Decenber 10, 1998 order denying
Carroll’s request for attorneys’ fees, and (5) renmand the case
for further proceedi ngs consistent with this opinion. Pursuant
to our discussion, supra note 14, the court on remand shall order
MCC to reinstate the $22,109.39 and any interest thereon it

garni sheed from Jones’s account, to his account.

DATED: Honol ul u, Hawai i, January 29, 2002.
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