NO. 23222

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

RI CHARD M MORGENSTEIN, SR., d ai nmant - Appel |l ant, v.
ALL STAR-SAB JO NT VENTURE and LI BERTY MJTUAL
| NSURANCE CO., Enpl oyer/Insurance Carrier-Appell ee.

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS
APPEALS BOARD
(CASE NO. AB 97-538 (2-95-23522))

MEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

Cl ai mant - Appel l ant Richard M Morgenstein, Sr.
(Morgenstein) appeals the March 6, 2000 Anmended Deci sion and
Order (the Decision) of the Labor and Industrial Relations
Appeal s Board of the State of Hawai‘ (the Board). The Decision
nodi fied an August 12, 1997 decision of the Director of Labor and
Industrial Relations (the DLIR). |In pertinent part, the Decision
i ncreased Morgenstein’s workers’ conpensation di sfigurenent award
from $15, 000 to $17, 000.

On appeal, Morgenstein contends that the Board erred in
awar di ng him $17,000 for his disfigurenments instead of the
statutory maxi mum award of $30,000. In support of this
contention, Mrgenstein argues that (1) the Board utilized an
erroneous proportionality standard in naking the Decision, under

whi ch the statutory maxi mum award equals a total disfigurenment of
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the whol e body; (2) alternatively, the Board failed to utilize an
articulable standard in making its disfigurenment award; and (3)

t he phot ographs put in evidence before the Board depict

di sfigurements nmeriting, without nore, an award of the statutory
maxi mum conpensati on.

For the follow ng reasons, we affirmthe Deci sion.

I. Background.

On Decenber 21, 1995, Morgenstein was enployed as a
j ourneyman pl unber for Enpl oyer-Appellee Al Star-SAB Joint
Venture. In the course of his enploynment, he lost control of a
conpany-owned vehicle. The vehicle overturned, resulting in
various personal injuries.

Di sfigurenents resulting fromthe accident include (1)
an abnormal gait; (2) a 6" x 5" heavily kel oidal surgical scar at
the dorsal, nedial left foot; (3) a 3" x 1.5" scar at the |l ateral
right ankle; (4) a 3.5" x 1" scar at the right knee; (5) a 1"
scar at the right elbow, (6) a 7" x 5" skin graft at the left
anterior thigh; and (7) a 5" x 2" skin graft at the left anterior
t hi gh.

Mor genst ei n brought a workers’ conpensation claimto
the DLIR, seeking conpensation for, anong other things, the scars
and ot her disfiguring consequences. On August 12, 1997, the DLIR

awar ded Morgenstein, inter alia, $15,000 for the disfigurenents



resulting fromhis industrial injuries. Sixteen days |ater,
Mor genst ei n appeal ed the DLIR s decision to the Board.

The Board issued a decision on February 4, 2000 that,
anong ot her things, increased the DLIR s disfigurement award from
$15,000 to $17,000. On February 17, 2000, Morgenstein filed an
application for nodification of a part of the Board s February 4,
2000 deci sion not pertinent here. |In response, the Board filed
the March 6, 2000 Decision clarifying its entire February 4, 2000
deci sion, but leaving the $17,000 disfigurenent award unchanged.

I n maki ng the Decision, the Board found and concl uded as foll ows:
Fi ndi ngs of Fact

1. On Decenber 21, 1995, [Mrgenstein], an
enpl oyee of ALL STAR-SAB JO NT VENTURE, was
injured in a notor vehicle accident.

2. [Mrgenstein] was taken by anbul ance to
the emergency departnent of Kaiser Medica
Center, Moanalua, and |l ater seen by John Frauens,
MD. [(Dr. Frauens)], an orthopedic surgeon, who
di agnosed severe soft tissue avulsion injuries of
the left foot, and fractures of the second and
third netatarsals of the left foot.

3. Dr. Frauens irrigated and debrided the
| oner extremities, and perforned a
split-thickness skin graft to the left foot.

4. On January 10, 1996, [ Morgenstein]
underwent a debridenent of and skin graft to the
| eft dorsal foot with John S. Inmada, MD., a
pl astic surgeon

5. On Decenber 4, 1996, [Morgenstein] was
eval uated by Robert L. Smth, MD. [(Dr. Smth)],
an orthopedi c surgeon, who docunented the
presence of a linp, and noted that [ Morgenstein]
did not require routine use of an ankl e-f oot
orthosis (“AFQ'), and did not have

roent genographi c cartil age interval defined
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evi dence of arthritis.

6. Using the American Medica
Associ ation’s Guides to the Eval uation of
Per manent | npairnent, Fourth Edition, (“Guides”),
Dr. Smith rated [ Morgenstein’s] pernanent parti al
i mpai rment at 16% of the left foot, and at 7% of
t he whol e person with reference to Table 36
“Lower Linmb Inpairnment from Gait Derangenent.”

7. Table 36, page 76 of the Guides, Lower
Linb Inpairment fromGit Derangenent, requires
both an antalgic linp with shortened stance phase
and docunented noderate to advanced arthritic
changes of the hip, knee, or ankle, to qualify
for the 7% whol e person i npairnent.

8. In his correspondence dated June 17,
1997, Dr. Smith amended his Decenber 4, 1996
eval uation to delete the 7% whol e person
inpairnment. Dr. Smith explained that his
original designation of 7% inpairnment for Gait
Der angenent was in error, because [ Mrgenstein]
di d not have the required docunented arthritic
changes to qualify for the 7% whol e person
i npai rment .

9. Although [Mrgenstein] was stable for
rating purposes, there is a potential for further
skin breakdown. [Mdrgenstein] is a plunber, and
the use of shoes causes ongoi ng skin breakdown.
Further surgery may be required to control future
ski n breakdown.

10. As a result of the injury,
[ Morgenstein] now experiences |eft ankle fatigue,
di sconfort, and swelling at the end of the day,
crampi ng on the posterol ateral aspect of the |eft
foot and ankle with increased activity, aching in
his left foot and ankle in cold weat her, and
spasnms in his peroneal muscles along the latera
aspect of his left |eg.

11. Prior to Decenber 21, 1995,
[ Morgenstein] did not experience any |eft ankle
or foot synptons.

12. [Morgenstein’s] work injury has
adversely affected his activities of daily
living. [Morgenstein] is no |longer able to coach
Pop- Warner football, play basketball with his
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children, wal k I engthy distances and for long
periods of tine, and participate in recreational
wei ghtlifting.

13. [Morgenstein] is also no |onger able
to enjoy regular visits to the beach, because
doi ng so causes particles to collect in the
nunmer ous folds of scarred skin on his left |ower
extremty. The collection of particles causes
[ Morgenstein] pain and requires renoval with
fingers, brushes, and tweezers.

14. As a result of the Decenmber 21, 1995
work injury, [Morgenstein] has abnormal gait; 6"
x 5" heavily kel oidal surgical scar
dorsal /nmedial left foot; a 3" x 1-1/2" scar,
lateral right ankle; a 3-1/2" x 1" scar, right
knee; a 1" scar, right elbow, and a 7" x 5" and
5" x 2" skin graft, left anterior thigh.

CONCLUSI ONS OF LAW

1. Based on Dr. Smith’s inpairnment
eval uation of Decenber 4, 1996, and his amendnent
of June 17, 1997, and the inpact of the work
i njury upon [Mrgenstein s] activities of daily
living, we conclude that [Morgenstein] is
entitled to benefits for 36% pernanent parti al
disability of the left foot, as a result of this
Decenber 21, 1995 work injury.

2. We concl ude that [ Morgenstein]
sust ai ned di sfigurenent in the anount of $17, 000,

as a result of his work injury of Decenber 21,
1995.

On March 3, 2000, three days before the Board issued
t he Decision, Morgenstein filed a notice of appeal of the Board’ s
February 4, 2000 decision to the Hawai ‘i Suprenme Court.

Al t hough premature pendi ng disposition of his
February 17, 2000 application for nodification, Mrgenstein’s
notice of appeal was effective and tinmely as to the Board' s March
6, 2000 Deci sion under Hawai ‘i Rul es of Appellate Procedure Rule

4(a)(2) (2000): “In any case in which a notice of appeal has been
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filed prematurely, such notice shall be considered as filed
i medi ately after the time the judgnent becones final for the

pur pose of appeal.”

IT. Standards of Review.
A. Agency Decisions.

“Judi cial review of adm nistrative agency deci sions,

particul ar the decisions of the Board, is governed by [Hawai i

Revi sed Statutes] (HRS) § 91-14 (1993).” Bocalbos v. Kapiolan

Medi cal Center, 93 Hawai‘i 116, 123-24, 997 P.2d 42, 49-50 (App.

2000) (footnote and citations omtted). HRS ch. 386 governs
wor kers’ conpensation clains. The pertinent part of HRS
§ 386-32(a) (Supp. 2000) provides that

[I]n cases of personal injury resulting in
di sfigurenment the director may award
conpensation not to exceed $30,000 as the
director deens proper and equitable in view
of the disfigurenent. Disfigurenment shall be
separate from ot her pernmanent parti al

di sabilities and shall include scarring and
ot her disfiguring consequences caused by
medi cal , surgical, and hospital treatnent of
t he enpl oyee|[ .]

(Enphasis supplied.) HRS § 91-14(g)(6) (1993) provides:

Upon review of the record the court may
affirmthe decision of the agency or remand
the case with instructions for further
proceedi ngs; or it may reverse or nodify the
deci sion and order if the substantial rights
of the petitioners may have been prejudiced
because the adm nistrative findings,
concl usi ons, decisions, or orders are:

in



(6) Arbitrary, or capricious, or
characteri zed by abuse of
di scretion or clearly
unwar r ant ed exerci se of
di scretion.

Accordingly, “an agency’s exercise of discretion is reviewable

under subsection (6).” Potter v. Hawai‘i Newspaper Agency, 89

Hawai i 411, 422, 974 P.2d 51, 62 (1999).
In addition, the Hawai‘ Suprenme Court has stated that

[appell ate] review is further qualified by
the principle that the agency’ s deci sion
carries a presunption of validity and

appel  ant has the heavy burden of naking a
convi nci ng show ng that the decision is
invalid because it is unjust and unreasonable
in its consequences.

Mtchell v. State, Dept. of Educ., 85 Hawai‘i 250, 254, 942 P.2d

514, 518 (1997) (citation and internal quotation marks omtted).

B. Statutory Interpretation.

The interpretation of a statute is a
guestion of |aw revi ewabl e de novo.

Furthernore, our statutory construction is
gui ded by established rules:

When construing a statute, our
forenost obligation is to ascertain
and give effect to the intention of
the legislature, which is to be
obtained primarily fromthe

| anguage contained in the statute
itself. And we nmust read statutory
| anguage in the context of the
entire statute and construe it in a
manner consistent with its purpose.

This court may al so consider the reason and
the spirit of the law, and the cause which
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i nduced the legislature to enact it to
di scover its true meaning.

Korsak v. Hawaii Permanente Medical G oup, 94 Hawai i 297, 303,

12 P.3d 1238, 1244 (2000) (citations, ellipses, brackets, and

internal quotation marks omtted).

III. Discussion.

A. Application of the Statutory Maximum Limit.

Mor genstein undi sputedly suffered a work-related injury
on Decenber 21, 1995 that left scars on his body. At issue in
this appeal is the anmount of workers’ conpensation the scars and
rel ated disfiguring consequences nerit.

Morgenstein's primary contention on appeal is that the
Board erred in enploying a strict proportionality approach to the
statutory maxi mum conpensati on of $30,000. He specul ates that
the Board interpreted the $30,000 statutory cap anobunt to be
conparable to a total disfigurement of the entire body. He
argues that this erroneous interpretation of the statutory cap
|l ed the Board to m stakenly conclude that he was entitled to a
proportional $17,000 award for his nerely partial disfigurenment.
In his opening brief, Mrgenstein surm ses:

The [Board] found . . . that [Morgenstein’s]

di sfigurement award should receive an award
[(sic)] of disfigurenment conpensation in the
amount of $17,000.00. The [Board] did not
enunciate it’s [(sic)] standards, but in the
circunstances, is likely | ooking at the

$30, 000. 00 maxi mum all owabl e or upper limt on
di sfigurenment conpensation as a figure
representing an anount that a rmuch worse or
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“total” disfigurement of the entire body m ght
merit. One could speculate that the [Board]
woul d fromthat render an award to [ Morgenstein]
in this case as only a percentage share of what
“total” disfigurement nmight be.

VWiile we agree with Morgenstein’ s contention that the
$30, 000 cap should not be nechanically equated with a total
di sfigurement of the whole body, we disagree with his contention
that the Board applied that inproper standard bel ow

As is evident fromthe argunent quoted above,
Morgenstein’s point is clearly based upon speculation. He cites
no evidence as to how the Board arrived at its $17, 000 award.
Nor does he show that the Board made this or any previous awards
based upon an understanding that the statutory cap equals a total
di sfigurement of the entire body. Qur independent review of the
record reveal s nothing which mght indicate that the Board
utilized an inproper standard of deci sion.

| ndeed, there is nothing in the record to indicate how
either the DLIR or the Board arrived at their respective
di sfigurenment awards. That circunstance |eads us to
Mor genstein’s next point on appeal.

B. The Board's Lack of an Articulable Standard for Decision.

Mor genstei n next argues that the Board nust utilize
“sone articul able standard” in arriving at a disfigurenent award
and hence, the Board's failure to articulate such a standard in

this case constituted error. However, we observe that



[d]iscretion denotes the absence of a hard
and fast rule. Wien invoked as a guide to a
judicial action it means a sound discretion,
exercised not arbitrarily or wilfully, but
with regard to what is right and equitable
under the circunstances and the |law, and
directed by the reason and consci ence of the
judge to a just result.

Ariyoshi v. HPERP, 5 Haw. App 533, 541-542, 704 P.2d 917, 924-25

(1985). The foregoing is especially apposite in the
determ nation of just conpensation for disfigurenent, in which
aest hetic considerations play such an inportant part.

C. The Photographs (Exhibits 1 through 5).

The record contains five photographs depicting the
gravity of Morgenstein’s injuries. These pictures were taken on
May 1, 1996, 132 days after the incident, and are |abel ed
Exhi bits 1-5.

Mor genst ei n argues, under “a nore renedial ‘reasonable
person’ standard” —- for which he provides no provenance, that
t he phot ographs al one dictate a disfigurenent award of at | east
$30, 000. We concl ude ot herwi se.

“A disfigurenent is that which inpairs or injures the
beauty, symretry, or appearance of a person or thing; that which

renders unsightly, msshapen, or inperfect, or deforns in sone

manner.” Superior Mning Co. v. Industrial Comm ssion et al.
141 N.E. 165, 166 (II1l1. 1923). 1In addition, “[b]efore
conpensati on can be awarded . . . there nmust be a disfigurenent,
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and that disfigurement nust be both permanent and serious.” |[d.
(enmphasi s supplied).

No doubt, judging fromthe photographs, Mrgenstein's
injuries did at sonme point in time severely inpair his physical
appearance. Wat the photographs | ack, however, is any depiction
of Morgenstein’s permanent disfigurenent.

H s nedical treatnent |asted far |onger than the 132
days preceding the taking of the photographs. He net with a
doctor nearly every nonth after the injury over a period much
| onger than the first 132 days; his last visit was recorded on
February 9, 1998 — over 25 nonths after the incident. The
record reveal s evol ving doctors’ eval uations denonstrating that
significant further healing occurred after the photographs were
t aken.

On June 4, 1996, approximately one nonth after the
phot ographs | abel ed Exhibits 1, 2, and 5 (of the left ankle) were
taken, Dr. Frauens noted that “[t]here was still an open wound

over the nmedial nalleolus [left ankle]. These findi ngs concur
with Exhibit 2's depiction of a white, yellow, gray, pink, red,

bl ack and green wound not entirely covered with skin. Six nonths
| ater, on Decenber 4, 1996, Dr. Smith exam ned the nedia

mal | eol us and surroundi ng areas. He stated that

[t]he I eft foot and ankle area has a skin graft
site neasuring 6 inches along the dorsum 5

i nches along the plantar surface, and 4 inches
along the Achilles area. There are distal keloid
scars. There is no skin breakdown in the graft
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at the present time, although the graft is pitted
pi gnent ed.

The skin graft placed on Morgenstein’s left anterior thigh
depicted in Exhibit 3 was described by Dr. Frauens as “healing
nicely” on April 1, 1996. Then, on Decenber 4, 1996, Dr. Smth
described the skin grafts as “well healed”. Exhibit 4 suggests
that the right knee was not conpletely healed on May 1, 1996. (On
Decenber 4, 1996, it was described as having a 3-1/2 x 1 inch
transverse scar.

Clearly, the May 1, 1996 photographs do not adequately
represent Morgenstein's permanent disfigurenent resulting from
the work-related injury of Decenber 21, 1995. Hence, they cannot
support, w thout nore, a maxi num $30, 000 award, as Morgenstein

woul d have it.

IV. Conclusion.

Upon an i ndependent review of the record, we cannot

conclude that the Board abused its discretion in awardi ng $17, 000
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for Morgenstein' s disfigurenments. Accordingly, we affirmthe

Board's March 6, 2000 anended deci si on and order.

DATED: Honol ul u, Hawai i, June 28, 2001.

On the briefs:

Chi ef Judge
Ri chard C. Monks for
cl ai mant - appel | ant .

Brian G S. Choy
(G onau & Choy) Associ at e Judge

for enpl oyer/insurance
carrier-appel |l ee.

Associ at e Judge
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