NO. 23295

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI |

HAMAMOTO CORPORATI ON, a Hawaii Corporation, and SH NSUKE
HAMAMOTO, individually and as President of Hamanoto
Corporation, Plaintiffs-Appellants, v.
| NTERNATI ONAL SAVI NGS AND LOAN ASSOCI ATION, LIMTED, a
Hawai ‘i Cor poration, NATI ONAL MORTGAGE AND FI NANCE CO.,
LTD., a Hawai‘ Corporation, |I.S. L. SERVICES, INC., a
Hawai ‘i Cor poration, C. B. BANCSHARES, |INC., a Hawai ‘i
Corporation, RICHARD C. LIM FRANKLIN M TOKI OKA, RON
MELCHI N, MELCHI N REALTY, INC., a Hawai‘i Corporation,
UNI TEK ENVI RONMENTAL SERVI CES, I NC., a Hawai ‘i
Cor por ati on, Defendants- Appel | ees; and
DRI REALTY, INC., a Hawai‘ Corporation, LESLIE
HARAKAWA, JOHN DCES 1-25, DCE CORPCRATI ON 1-25, DOCE
PARTNERSHI P 1-25; DOE ENTITY 1-25, Defendants; and
UNI TEK ENVI RONMVENTAL SERVI CES, INC., Third-Party
Plaintiff, v. ROYAL COAST REALTY, I|INC., AND EUGENE
MCCAIN, Third-Party Defendants

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIVIL NO. 96-0403)

VEMORANDUM CPI NI ON
(By: Lim Acting CJ., Foley, J., and G rcuit Judge Wng,
in place of Burns, C J., recused)

Pl ai ntiffs-Appellants Hamanoto Corporation (Hamanoto
Corp.) and Shi nsuke Hamanoto (Hamanoto) (coll ectively,
Plaintiffs) appeal the circuit court of the first circuit’s
February 23, 2000 first anmended final judgnent. The first
anended final judgnment was entered in a contract action
Plaintiffs brought for rescission and special, general and

punitive danages arising out of Hamanoto Corp.’s purchase of the
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I nternational Savings and Loan Building (the Building or the ISL
Building), a | easehold comercial property |located at 1111 Bi shop
Street in Honolulu, Hawai:i.

Plaintiffs’ second anended conpl aint all eged that
Def endant s- Appel | ees I nternational Savings and Loan Associ ati on,
Limted (ISL), International Savings and Loan Services, Limted
(I'SL Services), CB Bancshares, Inc. (CB), Richard C. Lim(Lim
(the foregoing sonmetines collectively referred to as the ISL
Def endants), National Mrtgage and Fi nance Co., Limted (NVFC
Franklin M Toki oka (Tokioka), Ron Ml chin (Melchin), Melchin
Realty, Inc. (Melchin Realty) and Unitek Environmental Services,
Inc. (Unitek) (all of the foregoing collectively referred to as
t he Defendants) negligently or intentionally m srepresented,
and/or fraudulently failed to disclose, information nmaterial to
the sale of the Building. 1In particular, Plaintiffs alleged
“that the [Defendants] represented that a new ground | ease coul d
be renegotiated, that the fee sinple interest could be purchased
fromthe fee sinple owner, and that the Seller failed to disclose
t here was asbestos in the I SL Building.”

Plaintiffs brought a total of fourteen clains,!*

! Shi nsuke Hamanoto’'s (Hamamot o) and Hamamot o Corporation’s

(Hamamot o Corp.) (collectively, Plaintiffs) second amended conpl ai nt all eged

fourteen claims for relief, as follows: (1) fraudul ent non-disclosure and
fraudul ent inducement against International Savings and Loan Associ ation,
Limted (ISL), International Savings and Loan Services, Limted (ISL

Services), Richard C. Lim (Lim, National Mortgage and Finance Co., Limted
(NMFC), Franklin M Tokioka (Tokioka), Leslie Harakawa (Harakawa), Ron Mel chin
(Mel chin) and Melchin Realty, Inc. (Melchin Realty) (collectively,

Def endants), for Defendants’ alleged failure to disclose to Plaintiffs, prior
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to Plaintiffs’ purchase of the ISL Building, (a) that Defendants had been
actively negotiating with fee owner The James Steiner Estate (the Estate) a
new ground | ease, and/or negotiating the purchase of the fee simple interest,
and that the negotiations were unsuccessful because of the unreasonable
demands and conditions requested by the Estate, (b) that the fee sinple
interest was not for sale, and (c) that the plumbing fixtures, air

condi tioning, pipes, walls and ceiling contained asbestos; (2) intentional or
negligent m srepresentation, for Defendants’ alleged failure to disclose to
Plaintiffs (a) that the Estate unreasonably demanded a new ground rent higher
than the prevailing downtown commercial rents, (b) that Defendant |SL had
unsuccessfully marketed the ISL Building for many years and had only recently
mar keted the I SL Building through Melchin Realty, and (c) that real estate
apprai sals had been done on the ISL Building; intentional or negligent

m srepresentation, for Defendants’ alleged m srepresentation to Plaintiffs (a)
that the fee sinmple purchase was negotiable, (b) that the Estate was
reasonable in its rent demands and (c) that the Estate would not make

unr easonabl e demands for a new ground rent in July 1991; Defendants’ all eged
m srepresentation and prohibition that Plaintiffs or their agents were

prohi bited from negotiating the ground |lease with the Estate; and Defendants’
non-di scl osure and m srepresentation regarding asbestos in the plumbing
fixtures, pipes, air conditioning, walls and ceiling tiles of the Building
(3) breach of fiduciary duty by Defendant Melchin, for intentionally failing
to disclose material facts in order to fraudulently induce Plaintiffs to
purchase the |ISL Building; (4) constructive fraud, for Defendants’ all eged
non-di scl osure of material facts, fraudul ent inducement, intentional or
negligent m srepresentation and breach of fiduciary duty, as claimed in (1)

t hrough (3) above; (5) breach of contract by Defendants, (a) by allegedly
breaching the express or inplied covenant of good faith and fair dealing, and
(b) by allegedly failing to disclose that the Estate maintained unreasonabl e
demands for a new ground rent, that the fee sinple interest could not be
purchased fromthe Estate, that real estate appraisals were performed on the
ISL Building by the Estate and Defendants ISL and | SL Services, that Defendant
Mel chin represented Plaintiffs, that asbestos was present in the Building and
that the sublease between Plaintiffs and Defendant |ISL would not be affected
by the July 1991 new ground rent; (6) intentional or negligent

m srepresentation by Defendant Unitek Environnmental Services, Inc. (Unitek),
for allegedly failing to fully investigate and prepare a written report that
the | SL Building was free from asbestos or toxic chem cal agents; (7)
negligence of Defendant Unitek, for allegedly failing to detect asbestos in
its investigation of the ISL Building; (8) intentional or negligent non-

di scl osure by Defendant CB Bancshares, Inc. (CB), for the alleged fraudul ent
non-di scl osures, fraudul ent inducement, negligent or intentiona

m srepresentations, breach of fiduciary duty and conceal ment of asbestos by
Def endant | SL after CB acquired ISL; (9) intentional or negligent infliction
of emptional distress upon Hamamoto, individually, for Defendant CB's decision
to have Defendant |SL vacate the ISL Building, which allegedly caused
substantial financial harmto Hamanoto; (10) rescission of the contract, due
to Defendants’ fraudul ent inducement and non-disclosures, intentional or
negligent m srepresentations and breach of contract; (11) punitive damages;
(12) treble damages, for Defendants’ alleged violations of Hawaii Revised
Statutes (HRS) Chapter 480 (1993 & Supp. 2001); (13) interference with
contract, for the alleged collusion between Defendants ISL and CB to cancel
ISL’s sublease with Plaintiffs for the purpose of placing Plaintiffs in a
position of financial dire straits, wherein it would be unable to make its
rent obligation to the Estate to sustain the |ISL Building; and (14) fraud, for
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several of which were resolved by summary judgnments, voluntary
dismssals and directed verdicts at trial.? Plaintiffs’ remaining
cl ai ms and Defendants’ counterclains proceeded through trial, and
the jury decided against Plaintiffs via special verdicts on al
clainms and counterclains submtted to the jury.

Plaintiffs appeal the directed verdicts and raise
various evidentiary issues and issues arising out of the jury's
special verdict. W affirmin part and reverse in part for the
foll ow ng reasons.

I. Background.

The Janes Steiner Estate (the Estate) owned the fee
sinple interest in the Building. In 1961, the Estate entered
into a lease with Investors Finance, Inc. for a termof sixty
years, fromJuly 21, 1961 to July 20, 2021. |Investors Finance,
Inc. assigned the lease to I SL Services on Novenber 22, 1982.

| SL Services renovated the five-story building before

Def endants ISL’s and CB' s alleged agreement and collusion to vacate the |ISL
Bui | di ng, after having been advised of the presence of asbestos and the ampunt
it would cost to clean up the asbestos, allegedly knowing that Plaintiffs
could not rent the space I SL vacated until the asbestos was cleaned up, and
causing Plaintiffs to default in payment of the new ground rent established in
July 1991 with the Estate.

2 Plaintiffs’ second amended conpl aint named DRI Realty, Inc. (DRI)
and Harakawa as defendants. DRI was a real estate brokerage corporation. It
was owned by the same hol ding conmpany that had previously owned | SL. It was

di ssol ved on November 24, 1992. On June 17, 1998, the court granted DRI’'s
notion for summary judgment, dism ssing all of Plaintiffs’ claim against DRI.
Har akawa was corporate counsel for Defendant | SL. Plaintiffs voluntarily

di sm ssed, with prejudice, all of their claim against Harakawa. The court

di sm ssed Plaintiffs’ eighth claim and Plaintiffs’ twelfth claim on summary
judgment . Plaintiffs voluntarily dism ssed their ninth claimfor enotional

di stress and their tenth claimfor rescission.
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it nmoved in. [Iris Toguchi (Toguchi) of ISL Services was sel ected
to oversee the renovation. She reported directly to Lim who, in
the early 1980s, headed ISL Services. Wally Omri (Orori) was
the principal architect for the renovation. Omori testified that
the materials he used for the renovation net current buil ding
code standards and environnmental regulations.

On March 6, 1987, ISL Services assigned the lease to
ISL. I1SL and I SL Services were both owned by the sane hol di ng
conpany. | SL occupi ed approximately sixty percent of the space
in the Building. Limwas the president of ISL. Toguchi noved
fromISL Services to ISL. She becane |SL’s senior vice-
presi dent.

| SL and Hawaiian Trust Co., Limted (Hawaiian Trust),
one of the Estate’ s trustees, were engaged in on-again, off-again
negoti ations for an extension of the ground | ease. Various
peopl e under Limworked on the | ease renegotiations fromtine to
time in the md-1980s, including Toguchi, and Gary Yamashiro
(Yamashiro). There was not one continuous negotiation over the
ground | ease between |ISL and the Estate.

Yamashiro, a licensed real estate agent, was enpl oyed
by I SL as an accounting nanager. Yanmashiro was al so the
princi pal broker and president of DRI Realty, Inc. (DRl), a rea
estate brokerage corporation owned by the sane hol di ng conpany

that owned I SL. Toguchi also worked for DRI as a real estate
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agent. Yamashiro' s 1985 negotiations with Keith Steiner
(Steiner), another Estate trustee, yielded an Estate proposal to
amend the master ground | ease, but |ISL rejected that proposal.

It was also sonetinme in 1985 that a fact sheet was
prepared for the ISL Building. Yamashiro assisted in the
preparation of this fact sheet. The fact sheet was prepared
because a nunber of inquiries had been nmade about the Buil ding.
Fact sheets were sent out to those who requested information
about the Building. Yamashiro testified that, although |ISL was
not aggressively seeking to sell its | easehold interest in the
property, the Building could be sold if a potential buyer offered
| SL a reasonable price for it. Toguchi testified that |ISL
entertained all offers for the Building.

The fact sheet contained a floor-by-floor description
of the Building. The fact sheet al so provided informtion about
the conposition of certain materials present in the Building, and
i ncluded a statenent that the Buil ding contained vinyl asbestos
tile flooring. Yamashiro testified that asbestos was an item
used in construction products, while Toguchi testified that the
word asbestos was added into the fact sheet because asbestos was
a type of material that was commonly used in buil dings.

Derek Kimura (Kinmura), a real estate |icensee, was
NMFC s vice-president. Kinura reported to Toki oka, NVFC s

director. Kimura testified that he assisted Yamashiro in
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preparing the fact sheet. Kinura, Yamashiro and Toki oka received
information from | SL about the Building, which they fashi oned
into the fact sheet to market the property. Kinura testified
that, other than the statenment in the fact sheet that the
Bui | di ng contai ned vinyl asbestos tile flooring, he did not know
whet her the Buil ding included materials containing asbest os.

NMFC assisted I SL by sending out fact sheets to various people in
downt own Honol ul u.

NVFC and | SL had been one conpany in the 1970s. The
two conpani es mai ntained a cl ose business relationship after
their split. At one point in time, NVFC nmanaged the |SL
Building. Historically, NMC s business dealings with |ISL
i ncl uded buying and selling realty for ISL. During NVMFC s
busi ness relationship with I SL, NMFC was never involved in the
on-agai n, off-again negotiations between |ISL and the Estate for
an extension of the ground | ease. Tokioka testified that he was
not personally aware that |ISL and the Estate were engaged in
negoti ations to extend the ground | ease.

Mel chin, the principal broker and owner of Melchin
Realty, received one of the fact sheets. Kinura had given
Mel chin the fact sheet. Melchin testified that Kinura inforned
himthe ISL Building was not officially on the market, but that a
fact sheet had been generated in response to inquiries nade about

the Building. Melchin had a business relationship wwth NVFC. He
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had worked on several real estate transactions with Kinura and
Toki oka. Kinmura testified that Melchin shared the fact sheet
wi th Royal Coast Realty Corporation (Royal Coast). Eugene MCain
(McCain) operated and was the principal broker for Royal Coast.
Royal Coast operated out of Kona, on the Big Island of
Hawai ‘i. Sometinme in Decenber 1987, MCain approached Mel chin
for information about avail able commercial real estate properties
on Oahu, especially those in downtown Honolulu. Melchin shared
hi s knowl edge about the Honolulu real estate market with MCain.
Then, sonetine in early January 1988, Mel chin provided MCain
with the ISL Building fact sheet. In late January or early
February 1988, MCain introduced Hamanoto to Melchin during a
nmeeting at Melchin's office. Kinura was present at this neeting,
at Melchin’ s request. Melchin testified that it was represented
to himthat McCain was Hamanoto's real estate broker. Hamanoto
and McCain were acconpani ed by another real estate agent, Lauren
Robi n (Robi n).

Hamanot o was a Japanese National. |In Japan, Hamanoto
wor ked for his famly, which operated a successful catering and
weddi ng busi ness. Hamanoto testified that his dreamwas to
reside in the United States, because he wanted his children to be
educated here. He testified that one way to acconplish this
dreamwas to own commercial real estate in Hawai‘i. He wanted to

beconme a | andl ord because, to Hamanoto, owning a conmerci al
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bui | di ng appeared to be an easy yet lucrative business venture.
Hamanot o consi dered hinsel f a sophisticated busi nessman.

Hamanot o | ooked at several real estate properties in
the Honolulu area. In his search for commercial real estate,
Hamanoto visited a | ocal real estate agency, where he was
introduced to Robin, who in turn introduced himto MCain.

McCai n faxed Hamanoto i nformation introducing hinself and his
conpany, Royal Coast, and provided Hamanoto with information
about two avail able comercial real estate properties in

Honol ulu. One of these commercial properties was the |SL
Building. Included in the materials MCain faxed to Hamanoto was
the fact sheet, which contained the information that there was
vinyl asbestos tile flooring in the |ISL Buil ding.

McCai n brought Hamanoto to neet with Melchin and Kinura
at Melchin's office. After this neeting, McCain, Mlchin and
Ki mura acconpani ed Hamanoto to the ISL Building to view the
Bui l ding. Hanmanoto testified that Melchin infornmed himthe | SL
Buil ding was not formally on the market. Because of this, not
very many peopl e knew the Building could be purchased. Ml chin
knew the I SL Buil ding could be purchased because he knew Toki oka
of NMFC. Hamanoto testified that he was provided with several
pi eces of information about the ISL Building, including the fact
that it had been renovated. Hamanoto also testified that, during

his initial visit to the ISL Building, the asking price for the
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Bui | di ng was di scussed, and that he expressed his concern to
McCai n, Mel chin and Ki nura about purchasing a | easehol d property.
Hamanoto testified that he was not really interested in

purchasing a | easehol d property, but that this concern was

al | evi ated when, he clainmed, MCain, Melchin and Ki nura inforned

himthat he could purchase the fee sinple interest.

Hamanoto testified that McCain told himthe |ISL
Bui | ding was an excellent | easehold property in a good | ocation,
that |1 SL occupi ed sixty-one percent of the Building, and that
mai ntaining | SL as a tenant woul d be beneficial for Hamanoto
because he woul d not have to worry about finding new tenants. At
McCain’s pronpting, Hamanoto retai ned attorney Randy Brooks
(Brooks) of the law firm Cades, Schutte, Flem ng and Wi ght
(Cades). Hamanoto testified that McCain and Brooks encouraged
himto nake an offer on the Building because, the two believed,
hesitation m ght result in another buyer intervening. Hamanoto
testified that he ultimately followed MCain’ s and Brooks’s
advi ce and nmade an offer on the Buil ding.

Hamanoto testified that Brooks held hinmself out as an
expert in real estate, including real estate property val ues.
Because Hamanoto relied on Brooks’s representations about his
expertise, he did not procure a study or an appraisal of the |ISL

Bui |l ding. Together, MCain and Brooks represented Hamanoto in

preparing and submtting an offer on the ISL Building. According
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to Hamanoto, sonetine after his initial nmeeting with MCain,

Mel chin and Kinmura, and after he had hired Brooks, he had one

t el ephone conversation with Kinura about asbestos wherein,
Hamanot o cl ai ned, Kinura informed himthat he had no know edge
about asbestos in the Building. Hamanoto testified, however,

that he did not rely on anything Kinmura had to say about

asbest os, because Brooks had inforned himthat they would have to
test the Building for asbestos in any event.

On February 22, 1988, Hanmanoto submitted a $7, 000, 000
offer on the ISL Building via a deposit, receipt, offer and
acceptance (DROA). Before Hamanoto submitted his offer, he was
i nformed by McCain and Brooks that the ground | ease woul d have to
be renegotiated in 1991, and that the rent would likely increase,
but that even if the rent did increase, the Building would stil
be profitable. Hanmanoto testified that he had confidence in
McCain and in Brooks, that he relied on their representations
concerning the Building’ s financial outlook, and that he took
their word as a guaranty. Hamanoto also testified that Brooks
repeatedly told himnot to worry about the rent renegotiations.
Brooks had infornmed Hamanoto that he felt confident he would be
able to negotiate a favorable new ground | ease with the Estate
because a nenber of the Steiner famly, Keith Steiner, bel onged
to his lawfirm Hamanoto testified repeatedly that he trusted

McCai n and Brooks to protect his interests.
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Hamanot o’ s initial DROA gave Hamanoto the right to
renegotiate the ternms and conditions of the ground | ease with the
Estate during the pendency of the DROA. Before receiving
Hamanot o’ s offer, |ISL had been attenpting to reopen a previous
| ease renegotiation proposal fromthe Estate.® |1SL had not
entered into any formal agreenment with the Estate on the new
ground | ease at the tinme Hamanoto' s offer cane in.

Wth authority fromLim Yamashiro negotiated the DROA
wi th Hamanoto. Yamashiro needed Linis approval for any major
deci sions concerning the deal. |ISL rejected Hanmanoto’'s initi al
DROA, partly because it was not interested in a deal in which a
potential buyer had the right to renegotiate the existing ground
| ease while ISL still owned it. Conceivably, the buyer could
wal k away before the sale closed but after having renegoti ated
the | ease, thus undermning ISL’s on-again, off-again negotiating
posture with the Estate. |1SL's position was sinply to sell its
| easehold as is. On March 1, 1988, |ISL counteroffered, deleting
the provision giving the buyer the right to renegotiate the | ease
and increasing the selling price to $7, 450, 000.

NVFC was | SL's broker for the deal with Hamanoto. NWMFC

did not act as ISL's broker in all of ISL’s real estate

3 In Decenber 1985, the Estate offered to extend the | ease for an

additional twenty years and to fix the ground rent through the year 1996. I SL
did not respond to this offer until 1987, when it contacted the Estate’s co-
trustee, Hawaiian Trust Co., Limted (Hawaiian Trust), and asked to reopen the
proposal . Hawai i an Trust informed |ISL that the Estate was willing to

renegotiate the | ease, but at 1987 | and values and conditions.
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transactions. There was no contract between NMFC and | SL t hat
stated that NMFC was | SL’s excl usive real estate broker. NWFC s
role during the sale of the ISL Building was limted to
transmtting informati on between Hamanoto Corp. and ISL. It was
made very clear to Toki oka that negotiations would be done
primarily anong Hamanoto Corp., |ISL and their respective
consultants. Neither NMFC nor Toki oka had any invol venent with
the counteroffer DROA presented by ISL to Hamanoto Corp. Neither
NMFC nor Toki oka had know edge of ISL’s attenpt to renegotiate
the ground | ease or the availability of the fee sinple interest
in the property. Ml chin provided services to both Hamanoto and
ISL. Melchin acted as a cooperating broker. Tokioka testified
t hat Mel chin worked nore with Hamanmoto and McCain than with | SL
and NVFC.

Limpresented the DROA to the ISL board of directors
for approval. Limtestified that he provided the ISL board with
the pros and cons of selling the ISL Building, including the
possi bl e risks involved in the 1991 ground | ease renegotiation
with the Estate. Limfurther testified that the ISL board, in
arriving at its decision to sell the ISL Building, took into
consideration the possibility that the Estate would |ikely ask
for a higher ground rent because real estate values were then on
the rise. But the |ISL Board al so considered that an increase in

rent would nmean an increase in the value of the Building.
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Yamashiro testified that On March 10, 1988, Hamanoto, as
presi dent of Hamanoto Corp., and Lim as director of |SL, signed
a DROA for the purchase of the Building. Hamanoto agreed to
purchase the Building for the price ISL offered. He relinquished
t he renegotiati on provision.

On March 16, 1988, the parties anended the DROA. The
final DROA provided, inter alia, for a due diligence period, and

i ncluded the follow ng paragraph (the indemification provision):

Structural and Toxic Substances Report.
Wthin two (2) weeks after Seller’s
acceptance, Buyer shall, at Buyer’'s
expense, have obtained a report prepared
by an engi neer of Buyer’s choice, that the
Bui l ding and all of its component parts
are structurally sound and free of
asbestos and ot her toxic substances.

Buyer shall indemify and defend, and hold
Seller and its affiliates harm ess from
any expense, |loss or damage caused or
suffered as a result of any entry onto the
Property related to this transaction, or
any subsequent finding of structura
deficiencies or toxic substances. Buyer’s
duty to indemify and defend Seller shal
survive cancellation, term nation, or
supercedi ng of this DROA.

Hamanot o had fourteen days fromthe date of signing (the due
diligence period) to performcertain tasks under the DROA. As is
typi cal of large commercial transactions, the potential buyer,
Hamanot o, requested specifically that his experts performthe
required tests, including the testing for asbestos. Upon
Hamanot 0’ s request, |SL acqui esced in an extension of the due
diligence period fromthe end of March to sonetine in April 1988.

By April 5, 1988, the due diligence period had been extended.

-14-



During the due diligence period, and as required by the DROA |SL
provi ded Hamanoto with docunents, including the master ground
| ease, which explicitly stated that the | essee would have to
renegotiate rent with the Estate in July 1991. Hamanoto
testified that he relied on Brooks for review and approval of the
mast er ground | ease.

The anmended DROA al so afforded Hamanoto the right to

cancel the DROA. The added provision stated, in pertinent part:

Right to Cancel DROA . . . this DROA shall
cease, if upon the inspection of the
Property or the review of the Ground
Lease, and proposed subl ease, Operating

St at ements, Commerci al Leases . .
structural and toxic substances reports,
or title report, Buyer disapproves of sane
within the time periods specified for
review and approval herein.

Thi s provision gave Hamanoto the right to cancel the sale if,
after having perfornmed his due diligence, the reports prepared by
his consultants, his inspection of the property, and the ground
| ease and proposed sublease to I SL were not to his satisfaction.
NMFC s role during the due diligence period was to pass on
docunent ati on, as required under the DROA, between |SL and
Plaintiffs. NWC was not responsible for securing consultants or
obtaining any type of report for either party.

On March 18, 1988, McCain hired Unitek, a hazardous
wast e managenent corporation, to performa prelimnary site
assessnent of the property, which Unitek perfornmed on March 21,

1988. The prelimnary site assessnent was a phase one
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assessnment, neaning it was a limted survey involving visual site
investigation and a |imted sanpling analysis to determ ne the
potential presence of asbestos-containing naterials. The survey
al so included a cursory inspection for underground storage tanks
and ot her hazardous materi al s.

Unitek produced a prelimnary site assessnment report on
March 30, 1988, in which it delineated the scope of the asbestos
survey it had perfornmed. For its survey, Unitek took twenty-five
bul k sanpl es of suspect material and anal yzed each for asbestos.

Each tested negative. The report also stated:

Each sanple tested negative for the
presence of asbestos. It should be noted
that the scope of this asbestos survey was
very limted and the observations should
not be interpreted to mean that no
asbestos containing materials existed in
the buil ding. I naccessi bl e asbest os
containing materials could be present
behind walls, ceilings, or in piping, duct
wor k, insulation, or as part of the sewer
systemin the form of transite piping
Except for those areas actually sanmpled
whi ch tested negative for asbestos, it is
best to consider all fibrous material as
potentially containing asbestos and
handl ed accordingly until |aboratory

anal ysis proves otherwise.

The report further warned that

[t]he scope of this report is limted to
vi sual observations. And | aboratory
analysis is only for asbestos
concentrations in selected bul k sanples.
It should not be construed as a
conmprehensi ve evaluation of all possible

environmental liabilities. Uni t ek
Envi ronment al Services, Inc. expressly
di sclaims any and all liability from

representations, express or inmplied
contained in, or omissions fromthis
report, or any other written or ora
communi cation transmtted to any party in
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the course of this investigation which
m ght be interpreted as establishing the
total extent of all environnmental
liability present in the subject matter.

Hanmanot o recei ved a copy of Unitek’s report during the due
diligence period and reviewed it w th Brooks.

Limtestified that he was not aware of the presence of
asbestos in the Building prior to the sale of the Building to
Plaintiffs. Limalso stated that he did not receive any
information fromthe Building’ s previous property manager, Chaney
Br ooks, about the presence of asbestos in the Building.

Yamashiro testified that he did not ask anyone whet her there was
asbestos in the building.

During the due diligence period, Brooks told Hawaiian
Trust, an Estate co-trustee, that the |ISL Buil ding had been sol d.
Apparently, Hamanoto' s representatives had been in contact with
the Estate and were attenpting to renegotiate the | ease with the
Estate before the sale closed.* On March 24, 1988, Toki oka, on
behal f of I1SL, sent a letter to Melchin notifying Melchin,
Hamanot o Corp. and Hamanoto' s representatives that |ISL did not
authorize themto renegotiate the ground | ease with the Estate

bef ore the consunmati on of the sale. This letter did not,

4 Hamanot o’ s broker, Eugene McCain (MCain), informed Derek Kinura

(Kimura), who was one of NMFC s brokers, that McCain was going to speak to
Keith Steiner (Steiner), an Estate co-trustee, about renegotiating the |ease.

Gary Yamashiro (Yamashiro), ISL’s representative, informed Kinmura that neither
McCai n nor any of Hamanmoto’ s other representatives were authorized to talk to
Steiner to renegotiate the lease -- they could talk to Steiner, but not for

the purpose of renegotiating the | ease
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however, prevent Hamanoto or his representatives fromspeaking to
the trustees of the Estate, sonething they had al ready been
doi ng. ®

It was sone tine before the due diligence period
commenced that Brooks determined that the fee sinple interest in
the Building was not for sale, or at |east that the Estate was
averse to the idea of selling the fee interest. MCain had the
sane information as Brooks. Brooks inforned Hamanoto of this
fact. Brooks was privy to this information because Steiner, an
Estate co-trustee, was Brooks’s col | eague at Cades. Yanmashiro
testified that it was his understanding that, for a price, the
Estate would be willing to sell the fee sinple interest in the
| SL Building. Yamashiro testified, however, that no one, not
even McCain or Brooks, ever asked hi mwhether the fee sinple
interest could be purchased fromthe Estate.

During the negotiations for purchase of the Building,
| SL nade no prom ses to Hananoto or to any of his representatives
about what Hamanoto m ght receive in the way of a renegoti ated

ground | ease with the Estate. Yamashiro testified that MCain

5 Yamashiro spoke with Reuben Wong (Wong), an attorney for |SL, and

asked himif there was any means by which Yamashiro could prevent Hamanoto
frommeting with the Estate. Whng advised Yamashiro that he could not stop
the buyers fromtalking to the trustees. Yamashiro was concerned that
Hamanot o woul d renegotiate the |ease, but end up not purchasing the Building
leaving | SL at a disadvantage. Because of Brooks’s contact with the Estate,
Hawai i an Trust sent a letter to ISL on March 29, 1988, stating that it was
then inappropriate for the Estate and ISL to discuss the possibility of an
extended | ease term and a new rent amount. This was precisely the kind of
situation |ISL had anticipated and wanted to avoi d.
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never asked hi mwhat he thought the Estate m ght demand in 1991
in ternms of a new ground rent. And even if MCain had asked,
Yamashi ro woul d not have been able to answer hi m because
Yamashiro had no inkling as to what the Estate would ask for in
new ground rent. Neither Limnor Yamashiro made representations
about ISL’s previous ground | ease negotiations with the Estate,
because the bargain between |ISL and Hamanoto was not conti ngent
upon the renegotiation of the |ease. Mreover, Limtestified
that it m ght have been msleading if ISL had told Hamanot o what
| SL’ s previous | ease negotiations with the Estate had been |i ke,
because it woul d have given an overly favorable spin on the
negoti ati ons between ISL and the Estate, a picture ISL did not
want to paint. |In addition, Limtestified that he did not know
what the Estate would be asking for in new ground rent, because
ground rent is based on the value of the land, and I SL did not
know what the value of the |land would be in 1991.

After Hamanoto conpl eted his due diligence, |ISL
assigned the | ease of the Building to Hamanoto Corp., on Apri
20, 1988.°% Thereafter, Hamanoto Corp. and ISL entered into a
| ease- back agreenent, wherein |ISL | eased space in the Building
for a fixed period of five years with fixed annual rent

escal ations. At the end of the five-year period, there were five

6 The Estate’s consent to the assignment of |ease required Hamanoto

Corp. to acknowl edge its primary liability under the | ease, but specifically
reserved the Estate’s rights against ISL in the event of default by Hamanoto
Cor p.
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successi ve one-year option periods on all or any portion of the

| eased prem ses. In order to exercise the options, |ISL was
required to give thirty days notice. Yanashiro testified that
Plaintiffs anticipated the ground rent woul d increase, as was
reflected in the | ease-back agreenent between Hamanoto Corp. and
I SL, through the fixed annual rent escalations. Neither NMFC nor
Toki oka, personally, had any involvenent in the |ease-back
agreenment between | SL and Hamanot o Cor p.

Escrow cl osed in May 1988. The comm ssion on the sale
was $450, 000. The commission was paid to NMFC, which then split
the comm ssion with the various agents who had worked on the
deal .~

Three years after the purchase of the Building,
Hanmanot o Corp. and the Estate attenpted a renegotiation of the
terms and conditions of the ground | ease, but to no avail.
Utimately, in October 1991, an arbitration panel determ ned the
new ground rent, setting it at $784,000 per annum Hanmanoto sued
his real estate agent, MCain, in My 1992, anending the
conplaint in January 1993 to add his attorney, Brooks, as a
defendant. |In this |awsuit, Hamanoto cl aimed that MCain and

Brooks failed to informhimof certain informati on that woul d

7 NMFC received $110, 000 and Melchin Realty received $340, 000.
Mel chin was responsible for splitting the conm ssion received with
Plaintiffs’ real estate agent, Royal Coast. Hamamot o recei ved $35,000 of this

commi ssion as a “gift” from McCain, after McCain received his share from
Mel chi n. Hamanoto testified that he knew he could not receive the noney as a
comm ssion because he was not a licensed real estate agent.
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have I ed himto decline to purchase the Building.?

In April 1994, CB acquired ISL through CB s acquisition
of ISL’s hol ding conpany, International Hol ding Capital
Corporation. On January 10, 1995, ISL sent Hamanoto Corp. a
| etter noticing its intent to nove out of the Buil ding.

I n Novenber 1995, during a repair of the air
condi tioning system Hamanoto Corp. discovered asbestos in the
Building. It hired Ailna Environnental Goup, Inc. (Aina) to
conduct a prelimnary study. Aina perforned a nore in-depth
survey in May 1997. On January 2, 1996, Plaintiffs’ current
| egal counsel, Ronald G S. Au (Au), sent ISL a |letter seeking,
under threat of |awsuit, rescission of the contract for purchase
of the Building and return of the $7,450,000 purchase pri ce.

On February 28, 1997, after several extensions of its
subl ease and a nonth-to-nonth tenancy with Hamanoto Corp., |SL
gave notice to Hamanoto Corp. that it would vacate the Buil ding
and termnate its nonth-to-nonth tenancy, which it did on March
31, 1997. CB had decided to nove ISL out of the Building. It
relocated its ISL staff to two of its other offices in the
downt own Honolulu area. Limtestified that he understood there

were at | east two basic reasons for the nove. First, |ISL had

8 Hamanot o sued his real estate agent and attorney in Hamanoto v.

Roval Coast Realty Corp., Civil No. 92-1591-05, claimng that they knew but
failed to informhimof the potential for a negative cash flow situation
arising out of the ground | ease renegotiations in 1991. The parties settled
out of court for $950, 000.
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been recently acquired by CB and, second, CB wanted to have its
| SL staff commngled with its City Bank staff. It was as early
as Novenber 1994 that CB had determined it would nove | SL out of
the Building. Caryn Morita of CB testified that I1SL’s nove was a
necessary part of CB s cost-saving nmeasures, as well as a neasure
to increase efficiency in conmmunication by conbining staff and
per sonnel .

In the sanme year that |ISL vacated the Buil ding,
Hamanmot o Corp. defaulted on its ground | ease by failing to pay
rent and real property taxes. On April 10, 1997, the Estate
filed suit agai nst Hamanoto Corp., |ISL and ot hers for paynment of
del i nquent rent, taxes and ot her anmpunts due and ow ng by
Hamanmoto Corp. In May 1997, as part of a settlenent of the
Estate’'s |l awsuit, Hamanoto Corp. assigned its rights under the
ground lease to ISL. |SL and Hamanoto entered into mnutual
rel eases with the Estate, but Hamanmoto Corp. and | SL preserved
all clains agai nst one anot her.

Plaintiffs instituted this action on January 30, 1996,
ei ght years after the purchase of the Building. The |ISL
Def endants filed a counterclaimalleging, inter alia, Hamanoto
Corp.’s failure to pay | ease rent and taxes, breach of contract
i ndemmi fication by reason of Plaintiffs asbestos claim tortious
breach of contract, frivolous |awsuit, abuse of process and

puni tive damages. Toki oka counterclained as well, alleging
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Plaintiffs had brought a frivolous |awsuit.

Jury trial comrenced on August 3, 1998. At the close
of Plaintiffs’ case on Septenber 18, 1998, the court granted
directed verdicts in favor of ISL Services, CB and Limon al
cl ai ms brought against themby Plaintiffs. The court granted a
directed verdict in favor of ISL on Plaintiffs’ fourth and
fourteenth clainms, but denied ISL’s notion for a directed verdict
on Plaintiffs’ fifth claim The court granted a directed verdict
in favor of Tokioka on all of Plaintiffs’ clainms. The court
granted NMFC s directed verdict as to Plaintiffs’ fourth claim
but denied NMFC s notion for directed verdicts on Plaintiffs’
first, second and fifth clains. The court granted Unitek’s
notion for a directed verdict as to Plaintiffs’ seventh and
el eventh clainms, but denied Unitek’s notion as to Plaintiffs’
sixth claim The court also granted a directed verdict in favor
of Melchin and Melchin Realty as to Plaintiffs fourth claim
Plaintiffs’ ninth and tenth clainms were dismssed with prejudice
by stipul ation.

The jury started deliberations on Cctober 1, 1998. It
returned a special verdict, which the court received on Cctober
9, 1998. Ten out of the twelve jurors found for Defendants on
all of Plaintiffs” remaining clainms and nost of Defendants’
counterclainms. The jury awarded Defendants damages in accordance

with the special verdict, including attorneys’ fees and costs.
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Plaintiffs noved for judgnment notw thstanding the verdict (JNOV)
or, in the alternative, for a newtrial, on Decenber 18, 1998.
On Decenber 30, 1998, the court denied Plaintiffs’ notion for
JNOV or a new trial. The court entered a final judgnent on
Decenber 18, 1998. Plaintiffs filed a notice of appeal on
January 28, 1999. On July 16, 1999, the Hawai‘i Suprene Court
di sm ssed the appeal, finding that the Decenber 18, 1998 judgnent
was not final because it did not specifically identify and
di spose of all of the clainms and counterclains in favor of, or
against, all of the parties. On February 23, 2000, the court
entered its first anended final judgnent, which was a fi nal
di sposition of all clains, counterclains and parties. Plaintiffs
filed a tinely notice of this appeal on March 22, 2000.

ITI. Issues Presented.

Plaintiffs present the foll ow ng questions on appeal,

gquot ed here verbatim

A.  \Vhether the trial court erred by
granting directed verdicts in favor of
Appel l ees I SL, CB Bancshares, |SL
Services, Franklin Tokioka, Richard Lim
and Hamamot o’ s negligence cl ai m agai nst
Unitek?

B. Whet her the trial court abused its

di scretion by refusing to allow Hamanmoto’s
expert, Kenneth Chong, to testify about
the real estate |icensees’ violation of
their duty of care under Hawai‘i’s
statutes and adm nistrative rules
governing the conduct of real estate
l'icensees, failing to allow Kenneth Chong
to testify on evidence adduced at tri al
and for failing to admt into evidence
Keith Steiner’s notes which had been used
at trial to refresh his recollection?
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C. MVhether the trial court erred by
failing to take judicial notice of

rel evant statutes on the conduct of rea
estate licensees?

D. \Whether the trial court erred by

al l owi ng testinony by Paul Chun and Dani el
Mot ohi ro, on “damages” when they | acked
any personal know edge and based their
testimony entirely on hearsay evidence
produced by anot her enpl oyee?

E. \Whether the jury’ s verdict was

inconsi stent as to Hamanoto’s performance
under the contract and did the trial court
err in failing to grant a new trial after
bei ng advised that there were fewer than
the statutory requirement of at |east ten
jurors in agreenent, for there to be a
valid jury verdict?

The gravanmen of Plaintiffs’ appeal of the directed
verdicts is, (1) that Defendants failed to disclose previous
| ease negotiations between I SL and the Estate to extend the | ease
or to obtain a new ground | ease, and that |ISL had been in
negotiations with the Estate since it purchased the Building from
| nvestors Finance, Inc. in 1982; (2) that Defendants
m srepresented the Estate’ s reasonabl eness in negotiating the
ground | ease, and failed to disclose that the fee sinple interest
in the property was not for sale; and (3) that Defendants failed
to disclose, prior to Plaintiffs’ purchase of the I SL Buil ding,
that the Buil ding contained asbestos.

ITIT. Standards of Review.

A. Directed Verdict.

“I't is well settled that a trial court’s rulings on

directed verdict . . . are reviewed de novo.” |In re Estate of
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Her bert, 90 Hawai ‘i 443, 454, 979 P.2d 39, 50 (1999) (citation,

i nternal block quote format and brackets omtted). “In deciding
a notion for directed verdict . . . , the evidence and the

i nferences which may be fairly drawn therefrom nust be consi dered
in the light nost favorable to the nonnoving party and [the]
notion may be granted only where there can be but one reasonabl e

conclusion as to the proper judgnent.” O Neal v. Hamer, 87

Hawai i 183, 186, 953 P.2d 561, 564 (1998) (citation and interna
bl ock quote format onitted).
B. Admissibility of Expert Testimony.

“I'n Hawai ‘i, admi ssion of opinion testinony is a natter
within the discretion of the trial court, and only an abuse of
that discretion can result in reversal. Generally, to constitute
an abuse of discretion, it nust appear that the trial court
clearly exceeded the bounds of reason or disregarded rules or
principles of law or practice to the substantial detrinent of a

party litigant.” State v. Yip, 92 Hawai‘q 98, 104, 987 P.2d 992,

1002 (App. 1999) (brackets, citations and internal quotation
mar ks om tted).
C. Evidentiary Rulings.

“W apply two different standards of reviewin
addressing evidentiary issues. Evidentiary rulings are revi ened
for abuse of discretion, unless application of the rule admts of

only one correct result, in which case review is under the
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right/wong standard.” State v. Otiz, 91 Hawai i 181, 189, 981

P.2d 1127, 1135 (1999) (citations and internal quotation nmarks
omtted).
D. Jury Instructions.

“When jury instructions or the om ssion thereof are at
i ssue on appeal, the standard of review is whether, when read as
a whole, the instructions given are prejudicially insufficient,

erroneous, inconsistent, or msleading.” State v. Qpupele, 88

Hawai ‘i 433, 438, 967 P.2d 265, 270 (1998) (citation and interna
guotation marks omtted). “It is prejudicial error for the court
to refuse to give an instruction relevant under the evidence
which correctly states the |aw unless the point is adequately and
fully covered by other instructions given by the court.
Correlatively, jury instructions nust be considered as a whol e.
Moreover, a refusal to give an instruction that correctly states
the lawis not error if another expressing a substantially
simlar principle is given.” Herbert, 90 Hawai‘ at 467, 979
P.2d at 63 (brackets, ellipsis, citations and internal quotation
mar ks and bl ock quote format omtted).
E. Hearsay.

“IWhere the admi ssibility of evidence is determ ned by
application of the hearsay rule, there can be only one correct
result, and the appropriate standard for appellate reviewis the

right/wong standard.” State v. More, 82 Hawai‘i 202, 217, 921
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P.2d 122, 137 (1996) (citation and internal quotation marks
omtted).
F. Motion for a New Trial.

“Both the grant and the denial of a notion for new
trial is within the trial court’s discretion, and we wll not
reverse that decision absent a clear abuse of discretion.”

Kawamata Farns, Inc. v. United Agri Products, 86 Hawai‘ 214,

251, 948 P.2d 1055, 1092 (1997) (citation and internal quotation
mar ks om tted).

IV. Discussion.
A. The Directed Verdicts.

At the close of Plaintiffs’ case, the court granted
several directed verdicts on Plaintiffs’ clainms for fraudul ent
non-di scl osure and fraudul ent inducenent, intentional or
negl i gent m srepresentation, and negli gence.

To prevail on a fraudul ent non-disclosure claim
Plaintiffs were required to prove by clear and convi nci ng
evidence that: (1) the particular Defendant failed to disclose a
known past or existing material fact; (2) the particul ar
Def endant withheld the material fact with intent to defraud
Plaintiffs, that is, for the purpose of inducing Plaintiffs to
rely upon it; (3) the particular Defendant owed a duty to
Plaintiffs to disclose the information; (4) Plaintiffs relied

upon the lack of disclosure; and (5) Plaintiffs sustained danages
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as a result of said reliance. Nat i onal Consuner Co-op. Bank v.

Madden, 737 F. Supp. 1108, 1112-13 (D. Hawai ‘i 1990); Matsuda v.

Wada, 101 F. Supp.2d 1315, 1324 (D. Hawai‘i 1999).

To prevail on a fraudul ent inducenment claim Plaintiffs
were required to show by clear and convincing evidence that there
was: (1) a representation of a material fact; (2) made for the
pur pose of inducing the other party to act; (3) known to be fal se
but reasonably believed true by the other party, (4) upon which
the other party relied and acted to his or her damage. Hawaii

Federal Community Credit Union v. Keka, 94 Hawai ‘i 213, 230, 11

P.3d 1, 18 (2000).

To prevail on a claimof intentional m srepresentation,
Plaintiffs were required to show by clear and convi nci ng evi dence
that: (1) the particular Defendant nmade a representation as to a
material fact; (2) the representation was untrue; (3) the
particul ar Def endant knew that the representation was fal se when
it was made, or the representation was made reckl essly w thout
know edge of whether it was true or false; (4) the particular
Def endant nmade the representation for the purpose of inducing
Plaintiffs to rely upon it; (5) Plaintiffs were unaware of the
falsity of the representation; (6) Plaintiffs acted in reliance
upon the truth of the representation and were justified in
rel ying upon the representation; and (7) as a result of their

reliance upon the truth of the representation, Plaintiffs
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sustai ned damage. Wl fer v. Miutual Life Insurance Co. of New
York, 3 Haw. App. 65, 70, 641 P.2d 1349, 1353 (1982).

To prevail on a negligent m srepresentation claim
Plaintiffs were required show that: (1) the particul ar Defendant
made a representation as to a material fact; (2) the
representation was untrue; (3) the particul ar Defendant made the
representation without any reasonable grounds for believing it to
be true; (4) the particular Defendant nade the representation for
t he purpose of inducing Plaintiffs to rely upon it; (5)
Plaintiffs were unaware of the falsity of the representation,
acted in reliance upon the truth of the representation and were
justified in relying upon the representation; and (6) as a result
of Plaintiffs’ reliance upon the truth of the representation,

Plaintiffs sustained damages. Shaffer v. Earl Thacker Co., Ltd.,

6 Haw. App. 188, 191-92, 716 P.2d 163, 165 (1986).

To prevail on a negligence claim Plaintiffs were
required to show. (1) a duty, or obligation, recognized by |aw,
requiring the particular Defendant to conformto a certain
standard of conduct, for the protection of others agai nst
unreasonabl e risks; (2) failure on the part of the particular
Def endant to conformto the standard required (a breach of duty);
(3) a reasonably cl ose causal connection between the conduct and
the resulting injury; and (4) actual |oss or danage resulting to

the interests of Plaintiffs. Takayama v. Kai ser Foundati on
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Hosp., 82 Hawai ‘i 486, 498-99, 923 P.2d 903, 915-16 (1996).

1. The Presence of Asbestoos.

On the asbestos issue, Plaintiffs claimthat the court
erred: (1) in directing a verdict in favor of Unitek on
Plaintiffs’ negligence claim“when there was di sputed evi dence
before the jury” that “Unitek was negligent for failing to
di scover asbestos when they surveyed the ISL Building prior to
[the] sale”; (2) in directing verdicts in favor Toki oka,

i ndividually, and NMFC, as |SL’s broker, because Toki oka and NVFC
“failed to discover and disclose [the] material fact that the |ISL
Bui | di ng cont ai ned asbestos”; and (3) in directing verdicts in
favor of the | SL Defendants, where the “[|ISL Defendants] were in
t he best position to know of the presence of asbestos in the
renovations to the ISL Building,” and the | SL Defendants had a
“duty to disclose [the presence of asbestos] rather than remain
silent.”

a. Defendant Unitek.

The court properly granted a directed verdict in favor
of Unitek on Plaintiffs’ negligence claim Putting to one side
the question of a negligence claimarising out of the performance
of contractual duties, and even after viewi ng the evidence in the
light nost favorable to Plaintiffs, we conclude Plaintiffs
adduced no evidence that Unitek was negligent in conducting its

prelimnary site assessnent.
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At trial, there was no evidence presented that Unitek’s
limted sanpling was negligent, nor was there evidence presented
that Unitek negligently, or even incorrectly, failed to detect
asbestos in the sanples it took. Plaintiffs’ experts, Dr.
Araman® and Dr. Al brecht, could not opine that Unitek’'s testing
was performed negligently. Al they could provide was their
di sbelief that none of the sanples taken by Unitek tested
positive for asbestos.

At trial, Dr. Araman of Aina testified about Aina s
prelimnary and conprehensive surveys, the procedures Aina
foll owed in conducting each survey and the results of each
survey. Wen Au asked himfor his opinion about Unitek’s
prelimnary site assessnent report, Dr. Araman conpared Unitek’s
prelimnary survey to that of Aina’s and testified that, “based
on the report or the results of [Aina’s] survey and subsequent
results, it's kind of very hard to understand how [Unitek’s
twenty-five sanples] were all non-detect, that they did not
contain any asbestos.”

We first observe that the results of Unitek’s and
Aina’s prelimnary reports, where conparable, were not
inconsistent. Unitek’s and Aina’s prelimnary reports reveal

that there were several sanples taken by each conpany fromthe

° Dr. Araman’s PhD is in entonol ogy, or the study of insects. He
was certified as an asbestos inspector in 1994.
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sanme | ocations which yielded the sanme finding of no asbestos. '
Furthernore, the sanples taken by Aina were taken from specific

| ocations suspected of containing asbestos, as requested by
Hamanot o Corp., increasing the probability that A na woul d detect
asbestos in the Building. The sanples taken by Unitek seven
years earlier where taken fromrandomy selected | ocations within
the Building.* In any event, there was no evidence adduced at
trial that Unitek’s testing of its sanples was defective in any
way or erroneous in result.

Dr. Araman further testified that, “if [Unitek’ s]
report was done by Aina Environnental, and if on page 57 we say
It should not be interpreted to nean that no asbestos contai ning
materials exist in the building, it would be our noral and
prof essional obligation to recomend to the client to further

ascertain if there is asbestos containing material in the

10 Unitek took twenty-five bulk sanmples fromdifferent |ocations

within the Building. Seven years later, Aina took forty-three sanmples, also
fromdifferent locations within the Building. Aina took samples from specific
|l ocations that were requested by Hamanmoto Corp., while Unitek took a random
sampling. Several of the sanples taken from each survey were taken fromthe
same | ocation and in both reports, Unitek and Aina reported detecting no
ashestos in those sanples. In Unitek's prelimnary report, Unitek reported
testing the fifth floor air handler room (sanmple no. 0321-13), the north wing
of the roof (sanple no. 0321-16), the south wing of the roof (sanple no. 0321-
17) and the third floor air handler room (sanple nos. 0321-21 & 0321-24), and
detected no asbestos in any of these sanples. In conparison, Aina took
sampl es fromthe followi ng |ocations and, |like Unitek, detected no asbestos:
the fifth floor air handler room (sanple no. 09), the north wing of the roof
(sanple nos. 40 & 42), the south wing of the roof (sanple nos. 42 & 43) and
the third floor air handler room (sanple nos. 20 & 21).

11 Of the forty-three sanples taken by Aina, thirty-one sanples

tested negative for asbestos, as conpared to the twenty-five sanples taken by
Unitek, each of which tested negative for asbestos.
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Building.” The prelimnary site assessnment Unitek conducted was
precisely that, prelimnary. There was no pretense as to the
limted work perfornmed. Like Aina, Unitek provided Hamanoto with
anpl e warni ng about the possibility of asbestos in the Buil ding:
“[1] naccessi bl e asbestos containing nmaterials could be present
behind walls[,] ceilings, or in piping duct work[,] insulation[,]
or as part of the sewer system. . . [and] it is best to consider
all fibrous material as potentially containing asbestos and
handl ed accordingly until |aboratory analysis proves otherw se.”
And contrary to Plaintiffs’ assertions, Unitek, through its
prelimnary report, did suggest the need for further |aboratory
anal ysis of those materials not readily accessible during
Unitek’s limted testing.

Dr. Al brecht’s opinion about Unitek’s prelimnary
survey was essentially confined to the follow ng testinony: “I
find it incredul ous that absolutely no asbestos was reported[.]”
And al t hough Dr. Al brecht opined that “[i]t’s either gross
i nconpet ence on the part of the mcroscopist, or it was purposely
not reported[,]” he never testified as to how or why Unitek was
i nconpetent in performng its survey, just that it was. 1In the
| egal sense, the nost that Dr. Al brecht’s opinion can anmount to
is a rough assertion of res ipsa loguitur, a doctrine not
appl i cabl e here.

Plaintiffs sinply were not able to adduce any evi dence
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that Unitek was negligent in its performance.? “[Where the
facts are undi sputed or are susceptible of only one reasonabl e
interpretation, the trial court is under a duty to pass upon the
question of negligence or proxinmate cause as a matter of |aw.”

Cordeiro v. Burns, 7 Haw. App. 463, 466, 776 P.2d 411, 414 (1989)

(citation and internal quotation marks omitted) (NB: affirmng

sunmary judgnent against the plaintiff).

Since the directed verdict in favor of Unitek was
proper as to Plaintiffs’ underlying negligence claim so was the
court’s directed verdict in favor of Unitek as to Plaintiffs’
punitive danages claim At any rate, Plaintiffs did not adduce
any evidence tending to prove by clear and convincing evi dence
that Unitek acted in such a wilful, wanton or reckl ess nmanner as
toresult in atortious injury, that would nerit submtting

Plaintiffs punitive damages claimto the jury. See, 1ddings v.

Mee-Lee, 82 Hawai‘i 1, 8, 919 P.2d 263, 270 (1996) (“In order to
recover punitive danmages based on a breach of a contract, one
must show that the contract was breached in such a wilful,
wanton, or reckless manner as to result in a tortious injury.”
(Gtation and internal quotation marks onmitted; enphasis in the

original.)).

12 We further note that Unitek limted its liability through an

express disclaimer in the prelimnary site assessment report. Cf. City Exp.
Inc. v. Express Partners, 87 Hawai‘i 466, 470, 959 P.2d 836, 840 (1998)
(design professionals have the right to |imt their exposure to tort liability

t hrough contract).
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Plaintiffs further argue that “when the trial court
directed a verdict in favor of Unitek, the jury was incorrectly
conpelled to find that I SL and National Mrtgage had no duty to
di scl ose the presence of asbestos in the ISL Building to
Hamanoto.” This contention lacks nerit. First, it is a |ogical
non sequitur. Second, although the court directed a verdict in
favor of Unitek on Plaintiffs’ negligence claim Plaintiffs’
si xth clai magainst Unitek survived, and was presented to and
rejected by the jury. This claimwas couched in terns of
intentional or negligent msrepresentation, for Unitek’s all eged
failure to fully investigate and report that the ISL Buil di ng was
free fromasbestos or other toxic chem cal agents.

b. Defendant Toki oka.

On appeal, Plaintiffs claimthat Tokioka, as NMC s
princi pal broker, “failed to discover and di scl ose asbestos in
the Building' s renovations.” Viewi ng the evidence in the |ight
nost favorable to Plaintiffs, we conclude the court did not err
when it directed a verdict, as a matter of law, in favor of
Toki oka.

On the issue of affirmative m srepresentati on, we note
that Hamanoto testified that he neither met Toki oka nor spoke
wi th himover the phone before the closing of the ISL
transaction. |f Hamanoto neither net nor spoke with Toki oka

before the purchase, Tokioka could not have nade a materi al

- 36-



m srepresentation to Hamanoto, in Tokioka s individual capacity,
or for that matter, in Tokioka s official capacity, about the
presence of asbestos in the Building. There was no evidence at
trial that Toki oka nade any m srepresentation regardi ng asbestos
to Hamanoto or any of his representatives. Hamanoto testified
that no one had ever indicated to himthat Toki oka was personally
aware of the presence of asbestos in the Building. Tokioka never
personal |y met Hamanoto’ s representatives, nor did he have

busi ness dealings with any of the Estate’s trustees.

On the issue of non-disclosure, we note that Plaintiffs
expressly undertook to do their own due diligence, to include an
expert survey of the Building for the presence of asbestos.

Hence, Plaintiffs could not have justifiably relied upon any
al | eged non-di scl osure on the part of Tokioka. By the sane

t oken, Toki oka coul d not have hoped to induce such reliance by
hi s silence.

But all of this is essentially academc, for Plaintiffs
knew, well|l before the purchase, that the Buil ding contained
asbestos. Plaintiffs knew at the outset that the Buil ding
contai ned vinyl asbestos tile flooring. Plaintiffs real estate
agent, McCain, was a recipient of the ISL Building fact sheet,
given to himby Ml chin, which Melchin obtained from NVFC.

McCai n gave the fact sheet to Plaintiffs. This fact sheet

di scl osed that the Building contained vinyl asbestos tile
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flooring. And in fact, Aina s Novenber 1997 report on its
conprehensi ve survey of the I SL Building showed that, of the
sanples that tested positive for asbestos, two-thirds were taken
fromthe Building’ s floor tiles. At trial, Hamanoto confirned
that he was nade aware of the presence of asbestos via the first
mat eri al s about the Building he received fromMCain. He further
testified that his know edge of the presence of asbestos was
reinforced through a talk with his attorney Brooks. And there
was no evidence or allegation at trial that any of the Defendants
msled Plaintiffs on this score after Plaintiffs received
Unitek’s prelimnary site assessnent report. Indeed, Plaintiffs
were advised by Unitek inits report to treat all fibrous
materials as potentially containing asbestos, to be handl ed
accordingly until |aboratory analysis proved ot herw se.

c. Defendant NMFC.

Wth respect to NVFC, Plaintiffs claimthat NMFC fail ed
to disclose the presence of asbestos in the Building. View ng
the evidence in the light nost favorable to Plaintiffs, we
conclude the court properly a directed verdict in NMC s favor as
to this claim

First, Tokioka, principal broker for NVFC, nmade no
representations to Plaintiffs about the presence of asbestos in
the Building. Second, even assunming it is true that Kinura,

NMFC s broker and Toki oka’ s subordinate, did have a tel ephone
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conversation with Hamanot o concerni ng asbestos, Hamanato
nevertheless testified that he did not rely on anything Kinmura
had to say on the subject. Finally, and in any event, we again
note that Plaintiffs knew of the presence of asbestos in the
Bui | ding and expressly undertook their own due diligence with
respect to asbestos, and thus could not have justifiably relied

upon any m srepresentation or non-disclosure by NVMFC regardi ng

asbest os.

d. The ISL Defendants.

Plaintiffs claimthat the |ISL Defendants also failed to
di scl ose the presence of asbestos on the property. View ng the

evidence in the light nost favorable to Plaintiffs, the court
properly granted directed verdicts in favor of the |ISL Defendants
on this claim

On this claimas well, the material el enent of
justifiable reliance was negated by the fact that Plaintiffs knew
of the presence of asbestos in the Building and undertook their
own due diligence with respect to asbestos. W al so observe
that, with respect to ISL, Hamanoto Corp. not only expressly
undert ook the asbestos survey, but the indemification provision

as well. Cf. N ecko v. Enro Marketing Co., 973 F.2d 1296, 1303

(6th Gr. 1992) (real estate purchase agreenent contractually
allocated risk for any damages caused by the petrochem cals on
the property to plaintiff purchasers upon transfer of title,

precl udi ng recovery from defendant seller).
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Plaintiffs also claimthat “because the trial court had
directed verdicts in favor of Limand Tokioka, the jury could not
find that the corporate entities [were] liable for the breach of
[the] duty to disclose.” W disagree. A dismssal of the clains
agai nst Li mand Toki oka was not tantanmount to a dism ssal of the
cl ai s against their respective corporate entities. Al though Lim
and Toki oka were in effect dism ssed as parties, |ISL and NVFC
were not ipso facto shielded fromliability for corporate acts or
those of their agents, including, as the case may be, Lim and

Toki oka. See, e.qg., |lnmperial Fin. Corp. v. Finance Factors, 53

Haw. 203, 206, 490 P.2d 662, 664 (1971) (the general rule is that
an agent’s knowl edge is inputed to the principal). 1In this

respect, the jury was instructed that

[al]s a general rule, the know edge of the officers and
agents of a corporation is deemed to be the know edge
of the corporation. If you find that an agent of the
Plaintiffs or the Defendants had know edge of a fact,
that fact is deemed to have been known by the
particular Plaintiffs or Defendants.

2. Def endant CB and Interference with Contract.

As a prelimnary matter, we acknow edge the | SL
Defendants’ jurisdictional challenge to any appeal of the sunmmary
judgnment in favor of CB and against Plaintiffs on their eighth
claim for intentional or negligent non-disclosure. Plaintiffs
are not appealing, however, the court’s August 25, 1998 grant of
partial summary judgnent dismssing Plaintiffs’ eighth claim

Thus, the | SL Defendants’ jurisdictional challenge is noot. The
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only other clains against CB to be considered on appeal are
Plaintiffs’ eleventh, thirteenth and fourteenth cl ai ns.

Plaintiffs’ thirteenth clai magai nst CB asserted
interference with contract, for alleged collusion between |ISL and
CB to cancel 1SL’s sublease with Plaintiffs in order to place
Plaintiffs in a dire financial position, wherein they would be
unable to fulfill their ground | ease obligations to the Estate.
We conclude the court properly granted a directed verdict in
favor of CB as to this claim

First, CB was not a stranger or a third party to ISL's
| ease-back contract with Plaintiffs. CB becane |ISL’s parent
conpany and ISL its subsidiary when CB acquired |ISL’s hol di ng
conpany. In the context of an interference-with-contract claim
they were one and the sane, and hence such a claimcould not Ilie:
“I't is well established that only a stranger to a contract, such
as a third party, can be liable for tortious interference with a

contract.” Koret, Inc. v. Christian Dior, S.A., 554 NY.S. 2d

867, 869 (N. Y. App. Div. 1990) (vacating an award agai nst a
parent corporation for tortious interference with a subsidiary’s
contract with the plaintiff).

Second, ISL had the legal right to termnate its nonth-
to-nmonth tenancy with Hamanoto Corp. under the |ease-back

agreenent. In Burgess v. Arita, 5 Haw. App. 581, 704 P.2d 930

(1985), we stated that “we cannot find tortious interference
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where a corporation is legally permtted to exercise such right.”
Id. at 594, 704 P.2d at 940 (involving alleged tortious
I nterference by an officer of a contracting party corporation).
In Burgess, we set out the material elenments of a claim of
tortious interference wwth contractual relations: (1) a contract
between the plaintiff and a third party; (2) the defendant’s
knowl edge of the contract; (3) the defendant’s intentional
i nducenment of the third party to breach the contract; (4) the
absence of justification on the defendant’s part; (5) the
subsequent breach of the contract by the third party; and (6)
damages to the plaintiff. [d. at 594, 704 P.2d at 939.

Here, even if CB and ISL colluded to termnate |SL's
| ease-back agreenent with Plaintiffs, they had every legal right
to do so.®® Even Au conceded that |ISL had the legal right to

termnate its tenancy:

THE COURT: Answer ny question. [ SL]
exercised their | egal options under the
contract?

MR. AU: I can’t question that, Your
Honor, they did.

Therefore, the court properly directed a verdict in favor of CB
on Plaintiffs’ tortious interference with contract claim

Plaintiffs also aver that the court erred in directing
a verdict in favor of CB on Plaintiffs’ fourteenth claim that

alleged fraud for CB's and ISL’s all eged agreenent and col | usi on

13 ISL’s nonth-to-month tenancy required only thirty days notice to

term nate.
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to vacate the ISL Building after having been advised of the
presence of asbestos and the amount it would cost to clean it up.
Upon t he precedi ng di scussion, we conclude Plaintiffs’ fraud
claimal so could not be maintai ned because, again, |ISL had the
legal right to terminate ISL's | ease-back contract with
Plaintiffs, even if the termnation of the nmonth-to-nonth | ease
appeared to have been a result of collusion between CB and | SL,
and even if termnation of the | ease-back contract was done with
know edge of the asbestos contam nation, the necessary
remedi ation and the cost of the renediation.?

It follows, then, that Plaintiffs’ eleventh claim for
puni tive damages against CB, fails as well for lack of an

underlying wongful breach of contract by ISL. See Masaki v.

Ceneral Mtors Corp., 71 Haw. 1, 6, 780 P.2d 566, 570 (1989)

(“Punitive or exenplary damages are generally defined as those
damages assessed in addition to conpensatory danages for the
pur pose of puni shing the defendant for aggravated or outrageous
m sconduct and to deter the defendant and others fromsimlar
conduct in the future.” (Ctation omtted.)).

3. The Availability of the Fee Sinple Interest.

Plaintiffs claimthat Defendants wongfully failed to
di sclose that the fee sinple interest in the property was not for

sale. A common material elenent anong Plaintiffs’ clainms of

14 In this connection, we observe that it was as early as November

1994 when CB determ ned that it would nove | SL out of the Buil ding.
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fraudul ent non-di scl osure, fraudul ent inducenent, and intentional
or negligent msrepresentation is the plaintiff’s justifiable
reliance on the defendant’s m srepresentation or |ack of

di scl osure of a material fact. |In the instant case, Plaintiffs’
claimfails because Plaintiffs representatives admtted that
they knew the fee sinple interest was not for sale. This being
so, Plaintiffs could not prove the material elenent of
justifiable reliance.

Hamanot o’ s attorney, Brooks, admtted that he knew the
fee sinple interest was not for sale. In fact, it was as early
as February 23, 1988 that Brooks knew of the Estate’s position
regarding the sale of the fee sinple interest. Brooks testified
at a deposition, taken during Plaintiffs’ lawsuit against him
that Plaintiffs had this information before the sale of the
Building closed. Plaintiffs’ real estate agent McCain knew this
fact as well. Arnmed with this know edge, Plaintiffs could have
wal ked away fromthe deal if Plaintiffs’ long termgoal was to
purchase the fee sinple interest. Hamanoto repeatedly testified
that he trusted Brooks and McCain to protect his interests, and
one interest Hamanoto cl ai mred he had was in the purchase of the
fee sinple interest. Plaintiffs cannot now assert on appeal that
the court erred in directing verdicts for Defendants, where
Plaintiffs’ own representatives had know edge of the

unavail ability of the fee sinple interest. Inperial Fin. Corp.

53 Haw. at 206, 490 P.2d at 664 (the general rule is that an
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agent’ s knowl edge that the agent has a duty to conmunicate to his
principal is inputed to the principal). This inputed know edge
negated the material elenment of reliance.

4. Negoti ations with the Steiner Estate.

Plaintiffs argue that Defendants “told [ Hananoto] that

the [Estate was] very reasonable in [its] prior negotiations[.]

The jury could have found fraudul ent inducenent or
intentional or negligent m srepresentation by [this]
representation[].” Here again, the directed verdicts in favor of
Def endants on this claimwere proper because Plaintiffs could not
establish the material elenment of reliance.

First, Hamanoto testified that no one ever told him
that NMFC or Toki oka was aware of the ground | ease negoti ations
between | SL and the Estate.'* Furthernore, the evidence
establ i shed that Hamanoto placed his reliance on information
given to himby his representatives, and not on any information
that NVFC, I SL or their respective representatives nmay or nmay not
have provided. Even assumng there was sone truth to the claim
t hat Defendants failed to disclose that the Estate coul d be
unreasonable in renegotiating a new ground rent, there was no
reliance by Hamanoto on this |ack of disclosure. Hamanoto

testified that Brooks repeatedly told himnot to worry about the

15 In his deposition, Hamamoto testified that the only conversation

he had with Kimura, Tokioka s subordinate, prior to the sale of the Building,
was a tel ephone conversation about asbestos.
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| ease renegotiations with the Estate. Brooks felt he coul d
negoti ate a favorabl e | ease because one of the Estate’s trustees
was Brooks’s colleague in his law firm Hanmanoto testified that
he relied on his own representatives interpretation of what
woul d occur during the | ease renegotiation with the Estate, and
not anyone else’s. And as a general natter, we question whet her
there can ever be justifiable reliance upon the anorphous
assertion that a party is “reasonable” in contract negoti ati ons.
B. Judicial Notice and Jury Instructions.

Plaintiffs raise issues of judicial notice and jury
instructions. Plaintiffs claimthat the court “clearly erred by
failing to take judicial notice of HAWAI| REVI SED STATUTES 88
467-14, 1 490-1-201, ' and Section 16-99-3 of the HAWAI| REAL
ESTATE COW SSI ON RULES, *® despite Hamanbto' s request, and
further conpounded it’s [(sic)] error by ruling this matter was
best addressed by jury instructions, but, then refusing to all ow
these jury instructions.” (Typesetting in the original;

f oot not es added.)

16 HRS § 467-14 (Supp. 2001) lists various kinds of conduct that may
result in disciplinary actions against real estate brokers and sal espersons.

1 HRS § 490:1-201 (1993 & Supp. 2001) provides definitions of terms
generally utilized in Hawai‘i’'s Uniform Conmercial Code. At trial, Plaintiffs
requested that the court take judicial notice of the neaning of the term “good
faith.” HRS § 490:1-201(19) (1993) defines the termas “honesty in fact in
the conduct or transaction concerned.”.

18 Hawai i Adm nistrative Rule (HAR) Rule 8 16-99-3 governs the
conduct of business by real estate brokers and sal espersons.

- 46-



However, the court neither granted nor denied
Plaintiffs’ request for judicial notice. The court deferred

consideration of Plaintiffs’ request for judicial notice until
the court and the parties coul d address proposed jury

I nstructions, and Plaintiffs acquiesced in this procedure:

THE COURT: The judicial notice of these applicable
statutes will be taken up, | think, at the appropriate
time. Evidentiary purposes, they are not factual
issues or things that relate to any facts in this
case. So deal with it at that point in time. Plus, |

assume, [since] | haven't had a chance to | ook at your
instructions[,] that they are in your instructions
anyway, correct me if |I'm wrong.”

MR. AU: They should be, Your Honor.

The subject of judicial notice was not raised again below. It
appears that Plaintiffs abandoned their request for judicial
notice and instead relied on simlar substance in their proposed
jury instructions. Hence, if there was error in this respect, it

was either invited, cf. Struzik v. Gty and County of Honol ul u,

50 Haw. 241, 245, 437 P.2d 880, 883 (1968) (appellant cannot
predicate trial error upon jury instructions she requested), or

wai ved. C. Craft v. Peebles, 78 Hawai ‘i 287, 294, 893 P.2d 138,

145 (1995) (“It is well settled that objections not raised or

properly preserved at trial will not be considered on appeal.”
(Gtation omtted.)). 1In either event, we will not review it on
appeal. In any event, the underlying issue renains the sane as

we turn to the disputed jury instructions.
Four of Plaintiffs’ proposed jury instructions, which

i ncorporated certain parts of HRS § 467-14 and Hawai ‘i
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Adm nistrative Rules 8 16-99-3, were refused by the court over

Plaintiffs’ objection:

The licensee shall ascertain and discl ose al
mat eri al facts concerning every property for which the
licensee accepts the agency, so that the licensee my
fulfill its obligation to avoid error
m srepresentation, or conceal ment of material facts.

A real estate licensee shall not make any false
prom ses concerning any real estate transaction of a
character likely to m sl ead anot her.

A real estate licensee shall not engage in
conduct constituting fraudul ent or dishonest dealings.

Hawai i Revised Statutes 8 467-14 prohibits a rea
estate licensee to:
(1) make any misrepresentation concerning
any real estate transaction;
(2) make any false prom se concerning any
real estate transaction of a character
likely to mi slead another;
(3) without first having obtained the
written consent to do so of both parties
involved in any real estate transaction,
act for both the parties in connection
with the transaction, or collect or
attempt to collect comm ssions or other
conmpensation for the licensee’'s services
fromboth of the parties;
(4) any other conduct constituting
fraudul ent or dishonest dealings;
(5) fail to maintain a reputation for or
record of conpetency, honesty,
trut hful ness, financial integrity, and
fair dealing

Instead of Plaintiffs’ proposed instructions, the court provided

the foll ow ng:

The rul es of agency apply to the relationship
bet ween a real estate agent, a broker and a principal
The | aw i nposes upon a real estate agent and a broker
a fiduciary obligation of utmost good faith,
integrity, honesty, and loyalty, as well as a duty of
due care and diligence. In particular, a real estate
agent and broker bears a duty to make a full, fair,
and timely disclosure to the principal, of all facts
within the agent’s know edge which are, or may be,
material to the transaction and which m ght affect the
principal’s rights and interests or influence his
action.
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A real estate licensee shall protect the public
agai nst fraud, m srepresentation, or unethica
practices in the real estate field.

The licensee shall endeavor to elim nate any
practices in the comunity which could be damaging to
the public or to the dignity and integrity of the rea
estate profession.

A real estate |licensee shall not, without first
havi ng obtained the written consent, to do so of both
parties involved in any real estate transaction, act
for both the parties in connection with the
transaction, or collecting or attenpt to collect
comm ssions or other conpensation for the licensee’'s
services from both of the parties.

The breach by a real estate broker of the duty
of full disclosure deprives himof his right to a
comm ssi on.

It was not error for the court to have refused
Plaintiffs’ proposed jury instructions. Wen read as a whol e,
the jury instructions ultimtely given by the court were not
“prejudicially insufficient, erroneous, inconsistent, or
m sl eading.” Qpupele, 88 Hawai‘i at 438, 967 P.2d at 270
(citation and internal quotation marks omtted). The
I nstructions given adequately and fully covered the | aw
applicable to the case, incorporated parts of the statutes and
rules urged by Plaintiffs upon the court, sufficiently addressed
Plaintiffs’ theory of the case and expressed principles
substantially simlar to those enbodied in the jury instructions
proposed by Plaintiffs. “It is prejudicial error for the court
to refuse to give an instruction relevant under the evidence
which correctly states the |aw unless the point is adequately and
fully covered by other instructions given by the court.

Correlatively, jury instructions nust be considered as a whol e.
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Moreover, a refusal to give an instruction that correctly states
the law is not error if another expressing a substantially
simlar principle is given.” Herbert, 90 Hawai‘i at 467, 979
P.2d at 63 (brackets, ellipsis, citations and internal quotation
mar ks and bl ock quote format omtted).
C. Expert Testimony.

On appeal, Plaintiffs contend the court abused its
di scretion when it “refused to allow [Plaintiffs’ expert w tness]
Kenneth Chong to testify at trial except on matters raised by the
expert’s deposition,” and when it “preclud[ed] Kenneth Chong’s
expert opinion whether the various real estate |icensees breached
their statutory duty of care.” W disagree with Plaintiffs.

Wth respect to the first issue in dispute, the court
did not abuse its discretion in confining Kenneth Chong' s (Chong)
testinony to matters upon which he had been deposed. At trial,

Plaintiffs elicited the follow ng testinony from Chong:

MR. AU: Is there any duty or responsibility on
the part of the principal broker to disclose to the
buyer or his representative the physical condition of
the building as it related as to possible toxic
substances?

THE W TNESS: Yes.

MR. AU. \Why?

THE W TNESS: The |l aw requires not only should a
buyer’s agent ascertain and disclose material facts to
the client, but so should the seller’s agent. As |long
as you accept agency, you have the job to do your
homewor k, check, find out and investigate and then
make your deci sion. If M. Tokioka or M. Kinura did
not know about hazardous materials or asbestos, they
could have checked, find out and then turned whatever
informati on was obtained over to the buyer. They
could have also sinply given a set of the drawi ngs and
maps to the buyer
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Counsel for NMFC and Toki oka, Robert P. Richards (R chards),
objected to the | ast sentence of this testinony and asked to be
heard outside the presence of the jury. Richards inforned the

court that

[ Chong] in deposition made very definitive statenments
in terms of what his opinions were as to the principa
broker and those opinions were specifically limted.
And they were limted to the failure to disclose
renegotiation and the failure to disclose ashestos

wi th knowl edge. He assunmed that [Kimura] had failed
to disclose it. There was no disclosure in the
deposition as to what he should have done if he hadn't
known about asbestos. That’'s one thing. But he has
now i ndicated that we should have turned over plans
and specifications. That was never disclosed in
deposition . . . [t]hat was not only never disclosed
in the deposition, but in the deposition he
specifically said with regard to plans and
specifications, that that is a buyer’s obligation and
he did not place that obligation on the seller

Thi s argunent pronpted the court’s review of Chong’ s deposition
testinmony. During his deposition, Chong had testified that

it is not common practice and would not be standard of
care for a broker to go back to all the drawi ngs and
check. [Buyer relies] on the environnmental
specialists to come in and do the checking as to
asbest os.

After review, the court found that Richards was correct in his
averments, and thus sustained NMFC s and Toki oka’s objection to
Chong’ s testinony that Defendants “could have al so sinply given a
set of the drawings and maps to the buyer.” Pointing out that
the proffered testinony also violated a notion in Iimine
Ri chards then successfully requested that the court instruct the
jury to disregard the testinony.

Earlier in the trial, NMFC and Toki oka had noved in

limine to restrict the testinony of Plaintiffs expert w tnesses
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to that testified to during their respective depositions.

Plaintiffs agreed to this notion, stating:

MR. AU . . . | agree that anything not said in
depos cannot be used by any expert in this case. |

agree, Judge.

(Enmphasi s added.) The only exception to this order in Iimine was
Plaintiffs expert Karla Redding, who, the parties agreed, could
nodi fy her opinions at trial. The excluded testinony was a cl ear
violation of the court’s earlier order in Iimine confining the
expert witnesses’ testinony at trial to their respective
deposition testinonies.

We acknow edge that in Lussier v. Mau-Van Devel opnent,

Inc., 4 Haw. App. 359, 667 P.2d 804 (1983), we stated that,
generally, a notion in limne is not a ruling on the

adm ssibility of evidence, but rather “a protective order against
prejudi cial questions, statenents, and evidence.” |d. at 393,
667 P.2d at 826 (citations omtted). The suprene court

reiterated this principle in Craft, supra. GCiting Lussier, the

suprene court explained that “a trial court’s ruling on a notion
inlimne is not a final ruling on the admssibility of the
evidence in question, but only prelimnary in nature, and subject
to reconsideration as the evidence in the trial is fully
devel oped.” Craft, 78 Hawai‘i at 296, 893 P.2d at 147 (citation
omtted).

However, Chong’'s testinony -- that the seller “could

have al so sinply given a set of the drawi ngs and naps to the
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buyer” -- was not only in violation of the court’s order in
limine, but surprise testinony as well. Chong had testified to a
di fferent opinion during his deposition. Chong’ s different
opinion at trial was never disclosed to the parties, even after
Def endant s requested suppl enentation of Plaintiffs’ answers to
interrogatories regarding their experts’ opinions. Under these
ci rcunst ances, exclusion of the testinony was not an abuse of
di screti on.

Plaintiffs al so argued bel ow that Chong’s testinony was
proper rebuttal testinony to Kinmura's and Toki oka’s testinonies
t hat neither knew about asbestos nor asked Yamashiro about
asbestos. Plaintiffs argued that Chong s testinony would rebut
Kinmura's and Tokioka's testinonies, in that “there’s a duty to
investigate on the part of the seller’s broker and provide
i nformati on on toxic substances,” sonething which Chong had
previ ously opined without objection from Defendants.

However, in Takayanms, supra, the suprenme court stated

that, “as a general rule, a party is bound to give all avail able
evidence in support of an issue in the first instance it is
raised at trial and wll not be permtted to hold back evidence
confirmatory of its position to offer on rebuttal.” Takayam, 82
Hawai ‘i at 496, 923 P.2d at 913. |In other words, “in the
interests of expediency and limting surprise, all evidence in

support of a party’s position should be presented when the issue
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it addresses is first presented.” 1d. at 497, 923 P.2d at 914.
Plaintiffs had the burden of proving that the Defendant

real estate |licensees breached a duty owed to Plaintiffs. Chong

had previously testified about the duty to investigate as well as

di scl ose. Thus, Chong’ s opinion was not true rebuttal testinony,

and on this basis as well, the court did not abuse its

di scretion:

Thus, as in the present case, if the evidence sought
to be presented on rebuttal is both confirmatory of a
party’s case and negative of a potential defense, and
if the party seeking to present evidence on rebutta
has previously broached the issue of the potentia
defense during its case-in-chief and presented other
evidence refuting the potential defense, it is not an
abuse of discretion for the trial court to disallow
the presentation of the new evidence sought to be
introduced on rebuttal, despite the fact that the

evi dence rebuts the position taken by the opposition
i mmedi ately preceding it.

Id. at 497, 923 P.2d at 914.

Plaintiffs al so conplain that Chong shoul d have been
allowed to conclude that the various real estate |icensee
Def endants breached their statutory duty of care. However, Chong
testified at | ength about the different standards of care owed by
real estate l|licensees under Hawai‘ |aw, detailing the duties
required of the specific Defendants, and was able to provide his
expert opinion as to whether those standards were net by
Def endants. Chong penultimately testified that Ml chin, Tokioka,
Ki mura and Yanashiro breached certain duties as real estate
agents or brokers, including the alleged duties to provide

Plaintiffs wwth material facts surrounding the ground | ease, to
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aid Plaintiffs in meeting with the Estate, and to ascertain and
disclose to Plaintiffs the physical condition of the Building as
it related to toxic substances. Chong’s proposed testinony was
merely an ultimte conclusion that the | aw and the evi dence
presented at trial could point to without his conclusory opinion.
It was an ultimate conclusion that would have “nmerely told the
jury what result to reach[,]” and as such, would have been

unhel pful to the jury. Yip, 92 Hawai‘i at 108, 987 P.2d at 1006

(citation and internal quotation nmarks onmtted).

Though “[t]estinmony in the form of an opinion or
inference otherwi se adm ssible is not objectionable
because it enbraces an ultimate issue to be decided by
the trier of fact[,]” [Hawaii Rules of Evidence (HRE)]
Rule 704, to be “otherwi se adm ssible” expert opinion
must “assist the trier of fact to understand the
evidence or to determine a fact in issue[.]” HRE Rule
702.

Id. at 109, 987 P.2d at 1007. Hence, in this respect as well,
the court did not abuse its discretion in excluding the proffered
expert testinony.

D. Keith Steiner’s Notes.

Plaintiffs claimthat the court erred by “disallow ng
the witten notes of Keith Steiner, which were used to refresh
his recollection at trial. . . . regarding his conversations with
[ Yamashiro] and the instruction that he was not to neet with
Hamanoto or his agents.”

At trial, the ISL Defendants used Steiner’s notes,
whi ch he made in February 1988, to refresh his nenory about a

conversation he had wwth Plaintiffs’ attorney, Brooks. Steiner
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testified that his notes hel ped himrecall that he had told
Brooks the fee sinple interest in the Building was not for sale
and that he would not discuss renegotiation of the |ease with
Br ooks unl ess Brooks had authorization fromISL. The ISL
Def endants did not ask a question about the substance of the
docunent itself. They used it solely to refresh Steiner’s
recol | ection about his conversation with Brooks. Al so, neither
Plaintiffs nor the | SL Defendants ever noved to admt the
docunent .

On cross-exam nation, Au attenpted to inquire about
Steiner’s notes. Au asked Steiner, “and in the nenorandum you
i ndi cated that unless the seller authorized discussions that you
did not want to talk to the buyer, did you not?” An objection to
this question was sustained, on the ground that it m sstated
Steiner’s testinmony. Then, Au asked, “did ISL, up to the closing
of the sale, ever authorize you to talk to the buyer?” An
objection to this question was al so sustai ned, as beyond the
scope of direct exam nation. In an ensuing bench conference, Au
argued that his line of questioning was proper cross-exani nation,
based upon Defendants’ direct exam nation. Au asserted that al
he wanted to elicit was testinony that Steiner had noted “that he
woul d not discuss further with ISL, unless Franklin Toki oka
called or I'SL gave himauthority.”

Essentially, Au wanted to elicit testinmony from Steiner
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that, “Steiner made it very clear in his notes he was not going
totalk to [Plaintiffs] at all.” In passing, we note that even
if the court had allowed Au to continue in his |ine of
guestioning, it was clear from Steiner’s testinony that neither

| SL nor Tokioka told himthat he could not talk to Plaintiffs for
any purpose. Steiner’s testinony was that he woul d not discuss
the specific topic of |ease renegotiations unless he had ISL’s
per m ssi on.

Nevert hel ess, on appeal, Plaintiffs argue, for the
first tinme, that under HRE Rules 612 (1993)*° and 106 (1993), %°
they were entitled to offer Steiner’s notes into evidence.

HRE Rule 106 clearly fails to help Plaintiffs, because
Steiner’s notes were never introduced into evidence as an exhibit

or read to the jury by Defendants. See State v. Corella, 79

Hawai ‘i 255, 263, 900 P.2d 1322, 1330 (App. 1995) (for purposes
of HRE Rule 106, “we do not perceive any difference between a

witing introduced as a trial exhibit and a witing read into the

19 Hawai i Rul es of Evidence (HRE) Rule 612 (1993), provides, in

pertinent part, that “[i]f a witness uses a writing to refresh the witness
menory for the purpose of testifying, either: (1) Wile testifying, or (2)
Before testifying, if the court in its discretion determnes it is necessary
in the interests of justice, an adverse party is entitled to have the writing
produced at the hearing, to inspect it, to cross-exam ne the witness thereon
and to introduce in evidence those portions which relate to the testimony of
the witness.”

20 HRE Rul e 106 (1993) provides that “[wlhen a writing or recorded
statement or part thereof is introduced by a party, an adverse party nmay
require the party at that time to introduce any other part or any other
writing or recorded statement which ought in fairness to be considered
cont empor aneously with it.”
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record by counsel”).

And we need not address HRE Rule 612, because
Plaintiffs waived any objection based on that rule. Cf. Craft,
78 Hawai ‘i at 294, 893 P.2d at 145 (“It is well settled that
obj ections not raised or properly preserved at trial will not be

consi dered on appeal.” (Citation omtted.)); Lee v. Kimura, 2

Haw. App. 538, 546, 634 P.2d 1043, 1049 (1981) (“where the ground
of an objection could have been renoved if presented at that
time, then the objection is waived” (citations omtted)).

Here, where Plaintiffs never noved to have Steiner’s
notes introduced at trial, thus precluding exercise of the
court’s discretion, under HRE Rule 612, to allow introduction
thereof, and failed below to argue HRE Rule 612 as a basis for
adm ssion, Plaintiffs waived the argunent on appeal .

E. Damages.

Plaintiffs claimthat the court erred by all ow ng Pau
Chun (Chun) and Daniel Mtohiro (Mdtohiro) to testify, over
Plaintiffs’ hearsay objections, that |ISL and CB sustai ned damages
on their counterclai mof $20,989.00 and $67, 149. 00, respectively,
for the tinme that Chun, Mtohiro, and ISL and CB personnel had
spent on this litigation.

Here, we agree with Plaintiffs. The testinonies were
hearsay and Defendants failed to establish any hearsay exception

for the testinonies. W therefore reverse the correspondi ng
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awar ds of damages.

HRE Rul e 801 (1993) defines hearsay as a “statenent,
ot her than one made by the declarant while testifying at trial or
hearing, offered in evidence to prove the truth of the matter
asserted.”

Chun testified that he “inquired with [his] nanagenent
peopl e how nmuch tine they spent on this case in doing
depositions, tinme in trial[.]” Au unsuccessfully objected on the

basis of hearsay. Chun further testified that “the executives

gave ne the tine they spent[.]” Then Chun testified, “l got the
hours for the executives, | gave it to our [Human Resources]
Director, and she . . . gave ne a total figure so that | couldn't

go back and try to figure out exactly how much the executives
were making.” This testinony was hearsay.

Li kewi se, Mdotohiro testified that five individuals
provided himwi th the hours each spent in preparing for this
litigation. Motohiro testified that he had no i dea how each
person spent the tinme reported. Mtohiro then testified that he
gave the information to his human resources departnent, which
then furnished himwith CB s “danages.” This testinony was al so
hear say.

The foregoi ng hearsay testinony does not neet any of
the exceptions to the hearsay rule. There was no attenpt by ISL

or CBto call any of the executives or enployees to testify as to
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t he hours each spent on this litigation and his or her
correspondi ng conpensation. Defendants |ISL and CB suggest that
the testinony was adm ssi bl e under the hearsay exception found in
HRE Rul e 803(b)(6) (1993).2' W do not accept their suggestion,
for there was no docunent here proffered, nor any of the

foundati onal requirenents of HRE Rule 803(b)(6) presented. W
can only conclude that the court erred in admtting Chun’s and
Motohiro's testinonies. There was otherw se no evidentiary basis
upon which the jury could legitimately determne ISL’s and CB' s
damages in this respect. [|SL and CB having failed in this
particul ar burden of proof, the subject damages awards nust be
reversed.

F. Jury Verdict.

On appeal, Plaintiffs claimthat the court erred in
denying Plaintiffs’ nmotion for a new trial, because (1) the jury
returned an irreconcilably inconsistent and defective verdict,
and (2) there was less than the statutory requirenent for a valid
jury verdict of at least ten out of twelve jurors in agreenent.

We conclude that these clains lack nerit. The court did not

21 HRE Rul e 803(b)(6) (1993) provides that “[t]he follow ng are not
excluded by the hearsay rule, even though the declarant is available as a
wi tness: A memorandum report, record, or data conpilation, in any form of
acts, events, conditions, opinions, or diagnoses, made in the course of a
regul arly conducted activity, at or near the time of the acts, events,
condi tions, opinions, or diagnoses, as shown by the testinony of the custodian
or other qualified witness, unless the sources of information or other
circumstances indicate |ack of trustworthiness.” (Enumeration omitted.)
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abuse its discretion in denying Plaintiffs’ notion for a new
trial.

1. The Jury Returned a Consistent Verdict.

“Aconflict in the jury’'s answers to questions in a
special verdict will warrant a newtrial only if those answers
are irreconcilably inconsistent. However, the verdict wll not
be disturbed if the answers can be reconciled under any theory.”
Craft, 78 Hawai‘ at 307, 893 P.2d at 158 (citations and interna
guotation nmarks omtted). “The theory, however, nust be
supported by the trial court’s instructions to the jury.” Carr
v. Strode, 79 Hawai‘i 475, 489, 904 P.2d 489, 503 (1995)

(citation omtted).

On appeal, Plaintiffs claimthat the jury' s verdict was
i rreconci |l ably inconsistent and defective because “Hamanoto coul d
not have ‘fully perforned under the DROA but also ‘“wllfully,
wantonly, or recklessly breach[ed] the sane DROA contract.”
Plaintiffs’ claimlacks nerit.

Plaintiffs disconfort springs fromthe follow ng
special interrogatories and answers marked with an “X’ by the
jury:

6. Breach of Contract

Did Plaintiffs prove each of the followi ng elenments by a
preponderance of the evidence:

(b) Plaintiffs fully performed the contract:

Yes X No
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11. Breach of Contract (DROA |Indemnification Provision)

Did [ISL] prove each of the followi ng elements by a
preponderance of the evidence:

(b) [Hamanoto] and Hamanmoto [Corp.] failed to performtheir
obligations under the DROA by suing [ISL] for the subsequent
di scovery of asbestos in the building

Yes X No

(c) Plaintiffs’ breach caused [ISL] to
suffer special damages?

Yes X No

12. . . . . Tortious Breaches of Contracts

(b) If you answered “yes” to question 11(c), did [ISL] also
prove each of the following elements by clear and convincing
evi dence:

(1) [Hamamot o] and Hamanoto [Corp.] willfully, wantonly, or
reckl essly breached the DROA i ndemnification provision

Yes X No

(Underlining in the original.) However, Plaintiffs fail to
appreciate that special interrogatories 6 and 11 addressed two
conpletely different issues. The part of special interrogatory 6
guot ed above devoted itself entirely to the question whet her
Plaintiffs fulfilled the ternms and conditions of the DROA, an
inquiry covering the tinme period February to May 1988. The jury
found that Plaintiffs perforned their part of the bargain during
this period. 1In contrast, special interrogatory 11, and

consequently 12, asked the jury to determ ne whether Plaintiffs,
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in filing a lawsuit some eight years after the sale of the
Bui | di ng, against the | SL Defendants over the discovery of
asbestos in the Building, breached their duty under the surviving
i ndemmi fication provision.

Thus, the jury’'s verdict was neither defective nor
i nconsi stent because the duty to indemify was a surviving duty
whol |y separate and distinct fromthe duty to close on the

original DROA. See Thermpid Co. v. Consolidated Products Co., 81

A .2d 473, 476 (N. J. 1951) (“It is well established that an

i ndemmity agreenment nay be separate and apart fromthe contract
to which it relates, whether that contract is in existence at the
time or nerely anticipated.” (Citation omtted.)). It was
entirely plausible and consistent for Plaintiffs to successfully
cl ose the DROA, yet wongfully breach its surviving

i ndemmi fication provision by |ater suing the | SL Def endants over
the asbestos. And the court’s jury instructions properly
instructed the jury to determ ne the existence and, if so, the
breach of the two related but not nutually exclusive duties.
Therefore, the jury returned a consistent verdict.

2. The Jury Verdict Conplied Wth HRS 8 635-20.

HRS § 635-20 (1993) provides that “[i]n all civil cases
tried before a jury it shall be sufficient for the return of a
verdict if at least five-sixths of the jurors agree on the
verdict.” Plaintiffs claimthat “[t]he trial court erred by

accepting the Jury’'s Verdict, when there was |less than a
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statutory majority in agreenent.” W disagree, as a review of
the record shows that ten out of twelve jurors agreed on al
claims and counterclains decided by the special verdicts.

After the reading of the jury s special verdict, Au
requested that the jury be polled. In honoring this request, the

court stated that

I”’m not going to read every interrogatory in. I’"m
just going to ask themif this is their verdict in
general and if they say yeah, I'mgoing to take it as
is. If they say no, I'’m going to ask specifically

what is their verdict, what nunmber or what question[.]

Au al so requested that the jury be polled in tw parts, first as
to Plaintiffs” clains, second as to Defendants’ countercl ai s.

Accordingly, the court explained the poll to the jury, as

foll ows:

THE COURT: . . . . Now |’'ve been asked to conduct a
poll of you so what |I’m going to do is |'mgoing to
have to ask each of you individually whether or not
the special verdict form which was read and the

answers that was [(sic)] given to it . . . is the
verdict that you rendered in this case[.] . . . Now
I’m not going to go over every interrogatory . . . soO
what |’m going to do is | will call your name and |I'm
going to ask you as to the plaintiffs’ causes of
actions and you answer yes or no. . . . But when | ask
you the question, all you need to respond is yes or
no, yes nmeaning yes, | agree with what's rendered
here; no nmeaning no, | haven't. And if you say no
then | will ask you, okay, what in particular did you
not -- were you not in agreement with in the specia
verdict form and you tell me and then we’'ll go over
it. Okay.

The foll ow ng colloquy took place during the court’s inquiry of

the first juror polled, Ms. Phyllis Oton (Oton):

[ THE COURT:] Juror seated in chair nunmber one
Phyllis Orton. As to the Plaintiffs's causes of
action?

Did you understand my --—

THE JUROR: Not really.

- 64-



THE COURT: Okay. We had several causes of
actions [(sic)] in the plaintiffs’ claim. W had
duty to disclose —- well, that wasn't really a cause
of action. There was an interrogatory about duty to
di scl ose. Then we had fraudul ent nondi scl osure
fraudul ent inducement, intentional m srepresentation
negligent m srepresentation, breach of contract,
breach of fiduciary duty. Those were the causes of
actions as to the plaintiff, in other words, the
plaintiffs’ bringing of action against the defendants

I nternational Savings, et cetera?

THE JUROR: There was a breach of contract.

THE COURT: Okay. You feel there was a breach
of contract. Okay. And you did answer yes to that?
Okay. But when it came to the question eight, the

defendants failed to performits [(sic)]
the contract, there was a response of no

duty under
to all of the

defendants. Are you in agreement with that? You have

to respond verbally.
THE JUROR: Yes.
THE COURT: Is there anything el se

in here that

you are not clear of as far as my question is

concer ned?
THE JUROR: No.

THE COURT: In other words, so as to plaintiffs
causes of actions [(sic)], do you agree with the

verdi ct which has been rendered?
THE JUROR: Yes.

THE COURT: Okay. Now, going to the defendants’
causes of action, do you agree with the response that
was read by the clerk in respect to the defendants?

THE JUROR: Yes.

Based on his colloquy, Plaintiffs assert that Oton

di sagr eed

with the majority and found that [the Defendants] had breached

the contract.” (Enphases in the original.)

This assertion is

w thout merit, stemmng fromPlaintiffs’ obviously erroneous

reading of the trial record.
If carefully read and read in its

colloquy reveals that Oton was initially --

entirety, the

and only initially

— confused about the court’s directions. However, she overcane

this confusion after the court provided a nore detail ed

explanation. Utimately, the court determned that Orton did, in
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fact, agree with the majority as to the verdicts rendered on
Plaintiffs’ clainms and Defendants’ counterclains. Thus, the
record | eaves us with only two dissenters, juror nunber ten,
M tsuki Uda, and juror nunber twelve, Ruth Chun.?* Wth only two
di ssenters out of a panel of twelve jurors, sinple math dictates
that the verdict net the requirenent of HRS 8635-20.

V. Conclusion.

Based on the foregoing, we affirmthe February 23, 2000
first anmended final judgnent, with the exception of special
damages in favor of CB and ISL, and against Plaintiffs, in the
amounts of $67, 149. 00 and $20, 989. 00, respectively, which are
reversed

DATED: Honol ul u, Hawai i, June 14, 2002.
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22 The court conducted a thorough colloquy with these jurors with

respect to their individual dissenting verdicts.
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