NO. 23339

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI |

STATE FARM FI RE AND CASUALTY COWPANY, Plaintiff/Third-Party
Def endant - Appel | ant and Cross- Appel | ee v.
ROYAL | NSURANCE COVPANY OF AMERI CA, Def endant/ Third-
Party Plaintiff-Appellee and Cross- Appel |l ant,
DESTI NATI ON RESORTS MANAGEMENT, | NC., Defendant/ Third-
Party Plaintiff-Appellee, JOAN DCES 1-50, JANE
DOES 1-50, DCE CORPORATI ONS 1-50, DOE PARTNERSHI PS
1-50, AND DOE GOVERNVENTAL ENTI TI ES 1-50, Defendants

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO. 99-0800)

MVEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

On Cctober 19, 1995, The Association of Apartnent
Owmners of Polo Beach Cub (Polo Beach) comrenced this | awsuit
(Gvil No. 95-0800) against its independent rental nanagenent
contractor, Destination Resorts Managenent, Inc. (Destination),
and Destination’s insurer, Royal |nsurance Conpany of America
(Royal), claimng that Destination -- and Royal by virtue of its
I nsurance coverage of Destination as named i nsured and Pol o Beach
as additional insured -- breached a duty to defend and i ndemify
Pol o Beach in connection with a settlenent paynent nade on behal f
of Polo Beach to the plaintiffs in a separate, underlying tort

| awsuit, Tom Heiser, et al. v. Association of Apartnent Omers of

the Polo Beach Cub, et al., Cvil No. 92-0390(1) (the Heiser
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lawsuit). The Heiser lawsuit was filed by a Polo Beach rental
guest for serious injuries he had suffered in a shore break
adj acent to the Pol o Beach prem ses.

In this case, Polo Beach’s insurer, State Farm Fire and
Casual ty Conpany (State Farn), substituted for Polo Beach as the
real party in interest. State Farm appeals the February 24, 1998
partial summary judgnment, entered by the circuit court of the
second circuit,! that Royal had no duty to i ndemify Pol o Beach
in connection with the Heiser lawsuit. W affirm

I. Background.

Destination is a conmpany that manages condom ni um
rentals. The Polo Beach Club is a condom ni um apartment project
| ocated on the island of Maui. Polo Beach agreed to have
Destinati on manage the rentals of sonme of its condom niumunits.
Accordingly, on Novenber 24, 1989, Destination and Pol o Beach
entered into an agreenent, the Front Desk Lease, effective
January 1, 1990. The pertinent provisions of the Front Desk

Lease read as foll ows:

This Lease is entered into this_24!" day of Novenber
1989 by and between the Polo Beach Club Association of
Apart ment Owners (AOAO) (Lessor), and Destination
Resorts Management Inc. (DRM), a California
Corporation (Lessee), and shall become effective
January 1, 1990.

The Lessor Agrees to Provide the Foll owi ng:

1. Excl usive use of the Basement
Storage room for the specific
and |limted purpose of
! The Honorable E. John McConnell, judge presiding.
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housekeepi ng, |i ght

mai nt enance and storage to
support the contenpl ated
rental operation of the
Lessee. .

2. Excl usive use of a portion of
the Lessor’s presently used
of fice area delineated as
“Desk & Registration” within
the Lobby area . . . . In
addition thereto, the Shared
use of the “Lavatory[.]”

13. Lessee agrees to carry
Liability, Personal, and
Bodily I nsurance coverage in
the amount of not |ess than
Five MIlion dollars
(5,000,000) with Lessor named
as an additional insured
Prior to the inception of this
Lease, Lessee will provide a
Certificate of Insurance for review
and approval by Lessor.
Additionally, Lessee agrees to
def end, protect and indemify Lessor
fromall suits of any kind that
occur as a result of Lessee’s
operations with respect to the
specific |leased facilities
identified in Sections 1 and 2 of
this Lease.

(Underlining and capitalization in the original.)

Under a separate, standard agreenment with each of the
i ndi vi dual owners of the condominiumunits to be rented,
Destination was to provide “reservation, front desk, and
housekeepi ng services.” Destination also agreed to perform
repair and nai ntenance on the unit, to market the unit, and to
provi de rental income and expense accounti ng.

Destinati on had been servicing the Pol o Beach rental s
for about six nmonths when, on June 6, 1990, Nebraska orthopedic

surgeon Tom Hei ser (Heiser), who was renting one of the



condom niumunits while on vacation with his famly, was
seriously injured while boogie boarding in the ocean adjacent to
the Pol o Beach Cub. He was apparently slanmred into the sand and
rendered unconsci ous by a wave, resulting in quadripl egia.

According to Pol o Beach,

there is no dispute that Heiser was staying in a unit
managed by Destination, that he checked in at the
check-in desk operated by Destination, and that
Destination gave him a packet of information which
contained a warning about ocean conditions.

Opening Brief at 17. The referenced warni ng was provi ded by Pol o
Beach and pl aced by Destination in all of the rental units al ong

with other materials in an informational packet. The warni ng was
printed on one side of a piece of paper. The other side

contained a listing of tel ephone charges. The warning read:

WARNI NG!
STRONG Tl DES AND ROUGH SURF ARE ESPECI ALLY HAZARDOUS
AT THIS TI ME OF YEAR. UNDER CURRENTS CAN BE VERY
DANGEROUS AS THEY ARE OFTEN NOT NOTI CEABLE FROM THE
SHORE. PLEASE USE EXTREME CAUTI ON WHEN SW MM NG I N
FRONT OF POLO BEACH. SW MM NG | S AT YOUR OWN RI SK.
WE HOPE YOU HAVE A SAFE AND RESTFUL STAY W TH US!

MAHALO,

POLO BEACH MANAGEMENT

(Typesetting in the original.)

On May 20, 1992, Heiser and his famly filed the Heiser
lawsuit (Civil No. 92-0390(1)) against Polo Beach, Destination,
t he owners of the condomi niumunit in which the Heisers
sojourned, and the State of Hawai‘i, alleging that the defendants

negligently failed to warn Hei ser of dangerous ocean conditions



adj acent to the Pol o Beach Club. The Heiser |lawsuit asserted
only direct clains of negligence against the defendants. There
were no allegations that any of the defendants was vicariously
liable or |iable under respondeat superior. Polo Beach |ater
filed a cross-cl ai magai nst Destination.

Pol o Beach tendered the defense of the Heiser |awsuit
to Destination via |letter dated June 29, 1993, and renewed the
tender on Novenber 3, 1993. Polo Beach referenced “Paragraph 13
contai ned on page 5 of the [Front Desk Lease],” the provision
relating to i nsurance, defense and indemification (quoted
above), as the basis for its tender.

On February 14, 1994, Destination filed a notion for
sumary judgnent on the Heisers’ conplaint and Pol o Beach’'s
cross-claim Apparently, the Heisers joined in Destination's
notion, thereby acquiescing in the entry of sunmary judgnment in
favor of Destination on their conplaint. At the February 25,
1994 hearing on the notion, the Heisers’ attorney expl ai ned why
he had determ ned there was no basis for liability on the part of
Destination. Despite opposition from Pol o Beach, the court
granted Destination summary judgnent on the Heisers’ conplaint
and on Pol o Beach’s cross-claim orally ruling that “there’s no
genui ne i ssue of fact here, but that the landlord -- I'’msorry,
but that Destination did not know or have reason to know of the

dangerous conditions.” The witten order granting Destination’s
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nmotion for summary judgnent was filed on March 8, 1994.

Destination relied on the aforenenti oned summary
j udgnment when, on March 2, 1994, it rejected Pol o Beach’ s tender
of defense and i ndemi fication and suggested that Pol o Beach deal
directly with Royal. In a May 17, 1994 letter to Pol o Beach,
Royal took the position that “there is no coverage for Pol o Beach
Cl ub under the Royal policy for the Heiser claim because the
incident did not arise out of our insured s operations.”

On February 7, 1995, the Heisers and Pol o Beach settl ed
the Heiser lawsuit, with State Farmpaying $1.5 mllion dollars
on behalf of Polo Beach. Polo Beach then assigned all of its
ri ghts agai nst Destination and Royal to State Farm On Decenber
12, 1996, final judgnent was entered in the Heiser |awsuit.?

On Cctober 19, 1995, Polo Beach filed this action
agai nst Destination and Royal. Pertinent provisions of Polo

Beach’s first anended conplaint follow

7. On November 24, 1989, [Polo Beach] entered

2 On September 13, 1996, in Civil No. 92-0390(1), The Associ ation of
Apartment Owners of Polo Beach Club (Polo Beach) filed a notice of appeal of,
among ot her things, the court’s March 8, 1994 order granting Destination
Resorts Management, Inc. (Destination) sunmary judgment on the conplaint and
Pol o Beach’s cross-claim The supreme court dism ssed the appeal for |ack of
appellate jurisdiction on March 20, 1997. The order of dism ssal stated, in
rel evant part, that “[Polo Beach] is not aggrieved by the March 8, 1994 order

determ ning that [Polo Beach] . . . is not entitled to contribution and
indemni fication against [Destination] because no judgnment of liability was
entered against [Polo Beach] . . . and thus, . . . Appellant lacks standing to

appeal . ”Pol o Beach’s notion for reconsideration was denied by the supreme
court because “it appears that [Polo Beach's] settlement with the plaintiffs
provi ded a basis for pursuing the contribution clainm before the circuit
court, but the settlenment does not provide a basis for appealing the
contribution clainm when no judgment of liability was ultimtely entered
agai nst [Pol o Beach].”
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into [the Front Desk Lease] with [Destination].

8. The [Front Desk] Lease required Destination
to carry liability, personal and bodily insurance
coverage in an anount not |less than five mllion
dol | ars ($5, 000,000) with [Polo Beach] named as an
addi tional insured.

9. Through the [Front Desk] Lease
[ Destination] also agreed to defend, protect and
indemni fy [Polo Beach] from suit of any kind

10. [ Destination] took out a general liability
insurance policy with [Royal] in which [Polo Beach]
was designated as an additional insured

11. Said policy was in force from February 1,
1990 t hrough February 1, 1991.

12. [Royal] had a duty to defend and i ndemify
[ Pol o Beach] as part of its insurance contract with
[ Destination].

13. On June 6, 1990, a guest at the Polo Beach
Club was injured while engaging in activities in
waters fronting the Polo Beach Cl ub.

14. A Conplaint was filed in the Circuit Court
of the Second Circuit on behalf of the injured guest.
[ Pol o Beach] was named as one of the defendants in
sai d action

15. On June 29, 1993, [Polo Beach] tendered
def ense of said action to [Royal].

16. Although [Pol o Beach] was a named insured,
[ Royal]l] wrongfully and willfully refused to abide by
its obligations, and refused tender of said defense by
[ Pol 0 Beach].

17. As a direct result of [Royal’'s] breach of
duty to defend [Pol o Beach], |egal costs were expended
in defense of the aforenmentioned action on behal f of
[ Pol 0 Beach].

18. As a direct result of [Royal’'s] breach of
duty to defend [Polo Beach], settlement nonies in
settlement of the aforementioned action were paid by
or on behalf of [Polo Beach] in amounts greater that
what woul d have been paid if [Royal] had not breached
its obligations to [Polo Beach].

19. As a direct result of [Royal’'s] breach of
duty to defend [Pol o Beach], attorney fees and costs
were incurred to defend [Polo Beach] in the
af orementi oned action, in amounts greater than what
woul d have been paid if [Royal] had not breached its
obligations to [Pol o Beach].

20. As part of the [Front Desk Lease],

[ Destination] had a duty to defend, protect and
indemify [Polo Beach] fromall suits of any kind
occurring as a result of [Destination’ s] operations
with respect to [Polo Beach's] facilities: 1)
basement storage room and 2) the office area
del i neated “Desk and Registration.”

21. The [Front Desk Lease] was in effect on
June 6, 1990, when a guest at the Polo Beach Club was
injured while engaging in activities in waters
fronting the Pol o Beach Cl ub.



22. The above-nenti oned guest was a customer of
the operation maintained by [Destination] in [Polo
Beach’s] facilities at the time of the above-nentioned
injury.

23. [Destination] breached its duty to [Polo
Beach] when it failed and/or refused to defend
protect, and indemify [Polo Beach] fromthe suit
filed by the injured guest.

24. As a direct result of [Destination’s]
breach of duty to defend, protect and indemnify [Polo
Beach], settlement monies in settlement of the
aforementi oned action were paid by or on behalf of
[ Pol o Beach] in amounts greater than what woul d have
been paid if [Destination] had not breached its
obligations to [Polo Beach].

25. As a direct result of [Destination’s]
breach of duty to defend, protect, and indemify [Polo
Beach] in the aforementioned action, attorney fees and
costs were incurred to defend [Pol o Beach], in ampunts
greater than what would have been paid if
[ Destination] had not breached its obligations to
[ Pol 0 Beach].

WHEREFORE, [ Pol o Beach] prays as follows:

A. That judgment be entered in favor of [Polo
Beach] and agai nst [Royal] and [Destination] for one
mllion five hundred thousand dollars ($1,500,000) and
such additional ampunts as are proven

B. For special and general damages as proven at
trial.

C. For an award of its costs, attorney’'s fees,
interest, and such other and further relief as to this
court seenms just and proper

(Capitalization in the original.)

Royal covered Destination, as a named insured, under
its cormercial unbrella policy (Policy No. 038758). The policy
in effect fromFebruary 1, 1990 to February 1, 1991 provided
i nsurance agai nst, anong many ot her things, bodily injury
l[iability. On Septenber 11, 1990, Royal issued a certificate of

i nsurance that listed the certificate hol der as

ADDI TI ONAL | NSURED

POLO BEACH CLUB

20 McKenna [(sic)] Road

Mckenna [(sic)], Maui, HI 96753.

(Capitalization in the original.) Under the heading of



“DESCRI PTI ON OF OPERATI ONS/ LOCATI ONS/ VEHI CLES/ RESTRI CTI ONS/
SPECI AL | TEMS[,]” the certificate of insurance indicated, “Re:
Leased space at 20 McKenna [(sic)] Road, McKenna[(sic)], Maui,
H[.]” (Typesetting in the original.)

Apparently, at the time of Heiser’s June 6, 1990
accident, Destination had yet to obtain additional insured
coverage for Polo Beach, as required by the Front Desk Lease.
The Septenber 11, 1990 certificate of insurance represented the
first tinme Destination acquired additional insured coverage for
Pol o Beach. However, Royal back-dated the additional insured
coverage to the coverage period February 1, 1990 to February 1,
1991. Pol o Beach was therefore covered as Royal’s additional
insured — albeit retroactively -- as of the date of Heiser’s
June accident. This was confirnmed by the May 17, 1994 letter
from Royal to Pol o Beach, nentioned above, to which the Septenber
11, 1990 certificate of insurance was attached. The letter
represented that the certificate of insurance “add[ed] Pol o Beach
Club to the policy as an additional insured, in conpliance with
t he contract requirenent.”

It was not until the next renewal of the policy,
effective February 1, 1991 to February 1, 1992, that Royal
i ncl uded an endorsenent to the policy relating to additional

insured parties. The endorsenent read as foll ows:

ADDI TI ONAL | NSURED PROVI SI ON

ANY ENTITY YOU ARE REQUI RED IN A WRI TTEN CONTRACT
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(HEREI NAFTER CALLED ADDI TI ONAL | NSURED) TO BE NAMED AS
AN I NSURED IS AN | NSURED BUT ONLY W TH RESPECT TO

LI ABI LI TY ARI SI NG OUT OF YOUR PREM SES, ‘YOUR WORK’
FOR THE ADDI TI ONAL | NSURED | N CONNECTI ON W TH THE
GENERAL SUPERVI SI ON OF ‘ YOUR WORK' .

ANY OTHER PARTY TO WHOM A CERTI FI CATE OF | NSURANCE HAS

BEEN | SSUED AS AN ADDI TI ONAL | NSURED | N ACCORDANCE
W TH THE TERMS AND CONDI TI ONS OF SAI D DOCUMENT.

(Capitalization in the original.)

On April 17, 1997, Destination and Royal filed a notion
to dism ss Polo Beach’s conpl aint as agai nst Destination or, in
the alternative, for partial summary judgnent thereon. The
notion requested dism ssal of all of Polo Beach’s clains against

Destination “on the grounds of res judicata as all issues have

been di sposed and/or decided in the appeal [in the Heiser
lawsuit.]” (Underlining in the original.) In particular,
Destinati on and Royal argued that the summary judgnent in favor
of Destination in the Heiser lawsuit “held that [Destination] was
not contractually obligated to contribute to and/or indemify
Pol o Beach for the accident as it owed no | egal duty to the
Hei sers to warn of and/or prevent [Heiser’s] accident[,]” and
hence, settled the question whether Destination breached its duty
“to defend, protect, and indemify [Polo Beach]” in Destination’s
favor once and for all. The court granted the notion on June 19,
1997.

On January 21, 1998, Royal filed the notion to dismss
and/or for partial summary judgnment on the issue of its duty to

indemmi fy Polo Beach that is the subject of this appeal. Royal
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contended that “[w hen the additional insured is provided
coverage with respect to liability arising only out of the
operations performed for the additional insured by the named
insured at a designated | ocation, the additional insured is not
entitled to be indemmified for its own negligence absent any
l[iability on the part of the naned insured.” Royal also pointed
out that State Farm and not its insured Pol o Beach, paid the
Hei ser settlenment and received a correspondi ng assi gnment of
rights fromPol o Beach. Hence, Royal argued, “[State Farm is
not a party to this action and should be either substituted as a
real party in interest . . . or the instant suit should be

di sm ssed.”

Royal submtted two affidavits in connection with its
motion. The first one was from G egg Denni ngt on (Denni ngton), of
Van G | der |Insurance Corporation, the insurance agent who
procured the insurance coverage for Destination from 1990 to

1992. He asserted that:

5. It was the intent of [Destination] to have
Pol o Beach Club as an additional insured for purposes
of liability arising out of the operations of named

insured [Destination] at the | eased space at 20 Makena
Road, Makena, Maui, Hawai i

6. This is evidenced by the entry “Re: Leased
space at 20 Makena Road, Makena, Maui, HI” in the
category of “Description of Operations/Locations/
Vehi cl es/ Restrictions/ Special Itenms.”

7. The Additional Insured Certificate was not
issued to cover Polo Beach Club for Polo Beach Club’s
own negligence or liability.

The second affidavit was from Maynard Torchi ana (Torchiana), who

was the vice-president and general nmanager of Destination in
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1990. He simlarly contended:

3. Pursuant to our compani es’ obligation under
the . . . Front Desk Lease, a request was made to our
insurance agent, Van Gilder Insurance Corporation, to
add Pol o Beach Club as an additional insured on a
Royal I nsurance policy issued to [Destination]
effective 2/1/90 to 2/1/91.

4. It was intent of [Destination] to have Polo
Beach Club identified as an additional insured for
purposes of liabilty arising out of the operations of

the named insured [Destination] at the | eased space at
20 Makena Road, Makena, Maui, Hawaii .

5. [Destination] did not intend to have Polo
Beach Cl ub covered under said Royal I|nsurance Policy
for Polo Beach Club’s own negligence or liability.

6. The intent of [Destination] in having Polo
Beach Club identified as an additional insured for
only purposes of liability arising out of the
operations of the named insured [Destination] at the
| eased space at 20 Makena Road, Makena, Maui, Hawai
is consistent with the requirement of the . . . Front
Desk Lease that | executed on Novenmber 24, 1989

On February 10, 1998, the court held a hearing on
Royal s nmotion. The court filed its witten order granting
Royal s notion on February 24, 1998. It concluded, generally,
that “there are no genuine issues of material fact in dispute and
that [Royal] is entitled to judgnent as a matter of law.” The
court also granted the Royal’s notion to dismss the conplaint
for Polo Beach’s failure to bring the suit under State Farnis
name as the real party in interest, unless State Farm was
substituted for Polo Beach within ten days of the date of the
order. The parties stipulated to State Farnmi s substitution on
February 27, 1998.

After it decided subsequent notions filed by the
parties, the court entered a final judgnment on March 9, 2000. On

March 31, 2000, State Farmfiled its notice of appeal “fromthe
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Final Judgment entered herein on March 9, 2000, and, nore
specifically, fromthe Order Granting [Royal’s] Motion To Dismiss
Complaint And/Or For Partial Summary Judgment On The Issue Of
Duty To Indemnify, Filed January 21, 1998 (sic), filed herein on
February 24, 1998[.]” (Bold enphases and parenthetical in the
original.)
IT. Points of Error on Appeal.
State Farm stakes out the follow ng points of error on

appeal :

1. . . . . It was error for the lower Court to | ook
beyond the “four corners” of the written insurance
policy to apply a limtation to coverage found in an
excl usion that was not part of the subject policy.

2. . . . . It was error for the |lower Court to rely
upon the insurer’s subsequently issued exclusion as
evidence of its intent to limt coverage to |less than
that set forth in the Certificate of Insurance and the
policy in force at the time of the clainmed |oss

3. It was error for the |lower Court to allow an
insurer to enforce an exclusion which [Royal] may have
intended to include in the subject policy, but which
was not actually incorporated into the policy until a
subsequent renewal period

4. It was error for the |ower Court to consider
extrinsic evidence to determ ne the “reasonabl e
expectations of the parties” in such a way as to
negate the clear |anguage of the policy.

5. Even if the exclusion claimed by [Royal] is valid
the underlying clainm “arose” out of Destination’s

prem ses or work within the nmeaning of the claimed
excl usion.

Opening Brief at 6-9.
ITII. Discussion.
In essence, the issue on appeal is whether Royal had an

obligation under its insurance policy to indemify Polo Beach, an
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addi tional insured, pertaining to the settlenment in the Heiser
| awsuit. The court in this case granted Royal’s notion for
partial summary judgnent, concluding that no such duty existed as
a matter of |aw

Appel l ate courts “review a circuit court’s grant or
deni al of summary judgnment de novo under the sane standard

applied by the circuit court.” Dairy Rd. Partners v. Island Ins.

Co.. Ltd., 92 Hawai‘i 398, 411, 992 P.2d 93, 106 (2000) (brackets

and citation omtted). “[Slunmary judgnent will be sustained
only if the record shows that there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a

matter of law.” First Ins. Co. of Hawaii, Inc. v. State, 66 Haw

413, 416, 665 P.2d 648, 651 (1983) (citations and internal
quotation marks omitted). See also Hawai‘ Rules of Civil

Procedure (HRCP) Rule 56(c) (2001).

A fact is material if proof of that fact would have
the effect of establishing or refuting one of the
essential elenments of a cause of action or defense
asserted by the parties. The evidence nust be viewed
in the light nmost favorable to the non-noving party.
In other words, we nmust view all of the evidence and
the inferences drawn therefromin the |ight nmost
favorable to the party opposing the notion.

Dairy Rd., 92 Hawai ‘i at 411, 992 P.2d at 106 (brackets,
citations and internal quotation marks and bl ock quote fornmat
omtted).

First, we acknow edge that “insurance policies are
subject to the general rules of contract construction[.]” Dairy

Rd., 92 Hawai‘i at 411, 992 P.2d at 106 (brackets, citation and
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internal quotation marks omtted). Thus, “liability insurers
have the sane rights as individuals to limt their liability, and
to i npose whatever conditions they please on their obligation,
provi ded they are not in contravention of statutory inhibitions
or public policy.” First Ins., 66 Haw. at 423, 665 P.2d at 655
(citations and internal quotation marks omtted). Consequently,
“Ialn insurer has a duty to indemify its insured only if
liability is established for conduct that actually falls within

the scope of the policy coverage.” State FarmFire & Casualty

Co. v. Corospe, 106 F. Supp.2d 1028, 1030 (D. Haw. 2000)

(citations omtted).
In determ ning the scope of policy coverage, certain

general rules of construction obtain:

In the context of insurance coverage disputes,
we must | ook to the | anguage of the insurance policies
themsel ves to ascertain whether coverage exists,
consistent with the insurer and insured’ s intent and
expectations. In so doing, we shall construe
insurance policies according to their plain, ordinary,
and accepted sense in comon speech unless it appears
that a different meani ng was intended. Mor eover, this
court has stated that it is commtted to enforce the
objectively reasonable expectations of parties
claimng coverage under insurance contracts, which are
construed in accord with the reasonabl e expectations
of a |l ayperson

Hawai i an Ins. & Guar. Co., Ltd. v. Financial Sec. Ins. Co., 72

Haw. 80, 87-88, 807 P.2d 1256, 1260 (1991) (citations and
internal quotation marks omtted; enphasis added). Cf. 2 Couch
on Ins. 8§ 22:7 (3d ed.) (“The object of the interpretation or
construction of an insurance policy is to deternmine the intent of

the parties, or their rmutual understanding as expressed in the
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witing, so that it may be given effect according to their real

purpose and intention.” (Footnotes omtted; enphasis added.)).
The catal yst for Destination’s procurenent of coverage

of Pol o Beach as Royal’s additional insured was enunerated

par agraph 13 of the Front Desk Lease between Pol o Beach, as

| essor, and Destination, as | essee:

13. Lessee agrees to carry Liability,
Personal, and Bodily | nsurance coverage in
the amount of not |less than Five M IIlion

doll ars (5,000,000) with Lessor named as
an _additional insured.

Prior to the inception of this Lease

Lessee will provide a Certificate of
I nsurance for review and approval by
Lessor.

Additionally, Lessee agrees to defend,
protect and indemify Lessor from all
suits of any kind that occur as a result
of Lessee’s operations with respect to the
specific leased facilities identified in
Sections 1 and 2 of this Lease [(exclusive
use of the basement storage room and a
portion of the registration desk in the

| obby, and shared use of a lavatory)].

(Enmphases added.) Destination did provide additional insured
coverage for Polo Beach through Royal, albeit after the Heiser
accident and retroactively. This is reflected in the Septenber

11, 1990 certificate of insurance, addressed to “ADDI Tl ONAL

| NSURED POLO BEACH CLUB” and contai ning the specification: “Re:
Leased space at 20 McKenna [(sic)] Road, McKenna [(sic)], Maui,
H[,]” and the affidavits of Dennington and Torchi ana.

Although it is clear that the Front Desk Lease required

Destination to obtain additional insured coverage for Pol o Beach
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in order to effectuate and insure Destination’s obligation under
the Front Desk Lease “to defend, protect and i ndemify [Pol o
Beach] fromall suits of any kind that occur as a result of
[ Destination s] operations with respect to the specific |eased
facilities[,]” State Farmurges us to interpret Polo Beach’s
addi tional insured coverage nuch nore broadly.

Specifically, State Farm argues on appeal that,
“Ih]aving identified [Polo Beach] as an additional insured,
[ Royal] is now obligated to provide the full protection of the
policy to its additional insured, because there is no clear
exclusion contained in the policy.” Opening Brief at 11. And
that, “having failed to set forth any cl ear exclusion on the
[certificate of insurance, Royal] is estopped fromany such
exclusion gleaned fromthe policy itself.” Opening Brief at 13.

On this point, we first observe that the insurance
policy itself |lacks any provision, express or inplied, that would
af ford any i nsurance coverage for Pol o Beach. Polo Beach was not
a nanmed insured under the policy. It was only by virtue of the
certificate of insurance that Pol o Beach coul d cl ai mcoverage,
and the certificate’'s reference to the premses let to
Destination by the Front Desk Lease is a clear enough expression
of alimtation on the insurance coverage thereby afforded.
State Farm s assertion that this reference “is sinply a
description of where the naned i nsured, [Destination] conducted

operations[,]” Opening Brief at 12, is a kind of tunnel vision
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inimcal to the practical conduct of commercial affairs.
Nevert hel ess, State Farmcites the Hawai‘i Suprene

Court’s pronouncenent of the general rule that insurance policies

“must be construed liberally in favor of the insured and the

anbiguities resolved against the insurer.” Sturla, Inc. v.

Fireman's Fund Ins. Co., 67 Haw. 203, 209, 684 P.2d 960, 964

(1984) (citations and internal quotation marks omitted). But in
the sane breath, the suprene court reiterated, “Put another way,
the rule is that policies are to be construed in accord with the
reasonabl e expectations of a layperson.” |1d. (citation omtted).

And the rule exalted by State Farmis

not for application whenever the insurer and insured
simply disagree over the interpretation of the terms
of a policy and there is an assertion of ambiguity.
Nor does mere conplexity create an anmbiguity calling
for its use. Rat her, ambiguity is found to exist and
the rule is followed only when the contract taken as a
whol e, is reasonably subject to differing
interpretation. And what we are conmmtted to enforce
are the objectively reasonabl e expectati ons of
applicants and intended beneficiaries regarding the
terms of insurance contracts.

Id. at 209-10, 684 P.2d at 964 (brackets, citations and internal
guot ation nmarks omtted).

Vi ewed objectively -- even without reference to the
clearly limting 1991-1992 endorsenent that is the target of
State Farnmis first three points of error on appeal -- it is
abundantly clear that State Farmis interpretation of Polo Beach’s
addi tional insured coverage constitutes a patently unreasonable

expectation thereof. See id. It was not objectively or
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comercially reasonable to expect that Royal would confer
unbrella liability coverage to an additional insured, covered as
such only because of Destination’s |ease fromthe additional

i nsured of specified facilities for specified purposes. Daresay
that a disinterested State Farm woul d abjure as unreasonabl e
under the circunstances, any expectation that Royal would cover
any and all liability incurred by Polo Beach on its retained
prem ses, even that incurred by reason of Polo Beach's sole
negligence in an activity wholly unrelated to Destination’s.

As one court sunmmari zed:

In the industry, additional insured provisons
have a well established meaning. They are intended to
protect parties who are not named insureds from

exposure to vicarious liability for acts of the named
insured. These provisions are enmployed in countless
situations in the industry, including such sinple

circumstances as those involving | andlord and tenant
rel ations, where the |andlord asks or requires the
tenant to procure insurance for the |andlord for
liability resulting fromthe tenant’s activities.

The insurance industry places this meaning on
addi tional insured provisions because insurers wil
not increase and alter the kind of risks insured
agai nst without the charge of additional prem uns. In
this kind of provision, the risks have not been
increased or altered, for the insurer is only insuring
the additional insureds against vicarious liability
for acts of the named insured

Harbor Ins. Co. v. Lews, 562 F.Supp 800, 803 (E.D. Pa. 1983)

(enuneration omtted). See also BP Chemcals, Inc. v. First

State Ins. Co., 226 F.3d 420, 428 (6th Gr. 2000) (“W find that

t he nost reasonabl e construction of the additional insured
endorsenents in this case is that they were intended to assure

performance of the indemity agreenment and, therefore, nust be
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read in conjunction with the indemity provisions, which
certainly do not explicitly express any intention to indemify
[the additional insured] for its own negligence.” (Footnote

omtted.)); State of Alaska v. State FarmFire and Casualty Co.,

939 P.2d 788, 793 (Al aska 1997) (“Coverage should be limted to
clains that have a fair relationship to the use of the | eased

prem ses.”); Northbrook Ins. Co. v. Anerican States Ins. Co., 495

N. W2d 450, 453 (M nn. C. App. 1993) (“One of the primary
functions of the additional insured endorsenent is to protect the
additional insured fromvicarious liability for acts of the naned
insured. In the |andlord-tenant context, the additional insured
endorsenent limts the coverage afforded the landlord to the
tenant’s premses.” (Citations omtted.)).

It was, therefore, objectively reasonable in this case
to expect that Destination procured additional insured coverage
for Polo Beach to insure its Front Desk Lease obligation to

defend and i ndemi fy Pol o Beach, and only that:

Al t hough the | anguage of an insurance policy nust be
given its natural and ordinary meani ng and the words
are to be taken in their popular sense, such | anguage
and words as expressive of intent cannot be wholly

di sassoci ated from the purpose for and subject to
which they are applied, or fromthe obvious purpose of
the insurance contract as a whol e.

2 Couch on Ins. § 21:19 (3d ed.).
State Farm al so contends on appeal that the court
erroneously considered facts extrinsic to the insurance policy in

arriving at its conclusion that Royal had no duty to i ndemify

-20-



Pol o Beach. There is no nerit to this contention. Surely, the
grail of the “objectively reasonabl e expectations of applicants
and i ntended beneficiaries regarding the ternms of insurance
contracts[,]” Sturla, 67 Haw. at 210, 684 P.2d at 964 (citation
and internal quotation marks omtted), cannot be sought solely in
the words of the insurance policy. The necessary resort to the
purpose and intent of a corresponding i ndemmity agreenent

| i kewi se counsels otherwise. See. e.q., BP Chenmicals, Inc.,

supra. And the Hawai‘i Suprene Court has stated that, “wth
respect to the issue of indemity, the circuit court was entitled
to consider any conpetent evidence adduced in the cause of
adjudicating [an insured s] conplaint for declaratory relief,
even if the evidence m ght be subject to dispute in the
underlying lawsuits.” Dairy Rd., 92 Hawai‘ at 423, 992 P.2d at
118 (enphasis in the original).

State Farm argues alternatively on appeal that even if
Royal s additional insured coverage of Pol o Beach was
circunscribed as set out above, indemification was due all the
same because the Heiser accident “‘arose’ out Destination's
prem ses or work within the neaning of the clained
exclusion[(sic)].” Opening Brief at 9. W disagree.

First, the Heisers’ conplaint alleged only direct
clai ms of negligence agai nst the defendants. No clains of

vicarious liability or respondeat superior were asserted. Hence,
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clains paid in settlenent by State Farm on behal f of Pol o Beach
could not have stemmed fromany liability attributable to
Destination. Furthernore, before the settlenment in the Heiser

| awsuit, Destination obtained summary judgnent on the conpl ai nt
and on Pol o Beach’s cross-claim adjudging Destination not
liable, either directly to the Heisers or by way of contribution

or indemity vis 'a vis Polo Beach. Cf. First Ins., 66 Haw at

424-25, 665 P.2d at 655 (holding in a defense-and-indemity
declaratory judgnent action that there was no duty on the part of
the insurer of the naned insured to indemify the additional

i nsured where the jury’s verdict in the underlying tort |awsuit
absol ved the naned insured and found the additional insured

negligent); Baltinore Gas and Elec. Co. v. Commercial Union Ins.

Co., 688 A 2d 496, 514 (M. Ct. Spec. App. 1997) (“As the

j udgnment against the [additional insured] in the [underlying
tort] suit was not based on the [naned insured’ s] negligence, it
was not covered by the policy. Therefore, [the insurer] had no
duty to indemify [the additional insured] for the judgnment in
the [underlying tort suit].”). And critically, Destination
obtai ned summary judgnent in this case as well, dismssing all of
Pol o Beach’s cl ai ns agai nst Destination, including its claimfor
i ndemmity. State Farm does not appeal or otherw se attack that
particul ar summary judgnent. Because Destination’s contractual
duty to indemify Pol o Beach was the basis and all of the basis

for Royal’'s additional insured coverage of Pol o Beach, properly
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under st ood, such coverage was not elicited in this particul ar
case.

The materials Royal adduced in support of its notion
for partial summary judgnment anply denonstrated that there was no
genui ne i ssue of material fact and that Pol o Beach was, as a
matter of law, not entitled to indemity fromRoyal. Although
State Farm argued a much broader construction of the insurance
coverage, it failed to adduce any facts that renotely supported
its contention, beyond the words of the insurance policy to which

it sought to confine the discussion:

When a nmotion for summary judgment is made and
supported as provided in this rule, an adverse party
may not rest upon the mere allegations or denials of
the adverse party’s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in
this rule, must set forth specific facts showi ng that

there is a genuine issue for trial. If the adverse
party does not so respond, summary judgment, if
appropriate, shall be entered against the adverse
party.

HRCP Rul e 56(e) (2001). See also Dairy Rd., 92 Hawai‘i at 412,

992 P.2d at 107. Having thus framed this appeal as a choice of
whi ch contending set of facts is germane, State Farm reduced our
decision to a matter of |aw.

Even view ng the evidence in the |ight nost favorable
to State Farm id. at 411, 992 P.2d at 106, there is no question
as to the purpose and scope of Royal’s additional insured
coverage of Pol o Beach. Under the circunstances of this
particul ar case, it sinply nmakes no objectively reasonabl e sense

t hat Royal would provide its additional insured what anounts to
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unbrella liability coverage, solely on account of its naned
insured’s |lease of a snmall portion of the additional insured’ s
prem ses for a limted, specified purpose.
IV. Conclusion.
The March 9, 2000 final judgnent is affirned, as is the
February 24, 1998 order granting Royal’s notion to dismss
conplaint and/or for partial summary judgnment on the issue of

duty to indemify.

DATED: Honol ul u, Hawaii, June 14, 2002.
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