NO. 23424

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
PYATT G LBERT TRENT, Defendant- Appel | ant

APPEAL FROM THE FI RST CI RCUI T COURT
(CR. NO 99- 2456)

VEMORANDUM OPI NI ON
(By: Burns, C.J., Watanabe and Lim JJ.)

Def endant - Appel | ant Pyatt G lbert Trent (Trent) appeals
the March 24, 2000 judgnent of the famly court of the first
circuit! that convicted him wupon a jury's verdict, of four
(counts I, Il, 1V, and VI) of six counts of the offense of
violation of an order for protection, in violation of Hawaii

Revi sed Statutes (HRS) 88 586-5.5 and 586-11 (Supp. 1999).2 W

affirm
! The Honorabl e Dexter D. Del Rosario, judge presiding.
2 Hawai i Revised Statutes (HRS § 586-5.5 (Supp. 1999) provided, in

pertinent part, that “[i]f after hearing all relevant evidence, the court
finds that the respondent has failed to show cause why the [tenporary
restraining order entered upon the filing of a petition for an order for
protection pursuant to HRS § 586-3 (1993)] should not be continued and that a
protective order is necessary to prevent donestic abuse or a recurrence of
abuse, the court may order that a protective order be issued for such further
period as the court deens appropriate, not to exceed three years fromthe date
the protective order is granted.” HRS § 586-11 (Supp. 1999) provides, in

rel evant part, that “[w] henever an order for protection is granted pursuant to
this chapter, a respondent or person to be restrai ned who know ngly or
intentionally violates the order for protection is guilty of a m sdeneanor.”
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On March 23,
protection (the Order) against Trent,
for the protection of petitioner
been Trent’s girlfriend for about three-and-a-half years.

broke up sonetine in Septenber or Cctober of 1998.

daught er,
was i ssued.

Order provided,

[Trent] has agreed to a restraining order,
[ Kano’ s] all egations of donestic abuse,
of abuse is herein made.

in pertinent part,

I.

1999,

Background.

The Order was to expire on March 23, 2000.

as foll ows:

but deni es

The parties cannot together agree to change any part

of this [Qrder w thout a prior court order

[ Kano]

cannot al one change or decide not to enforce this

Order without a prior court order.
prohi bited by HRS

3 The Honor abl e Rodney K. F. Ching,

4 HRS § 702-222 (1993)

A person is an

t he conm ssion of an

(1)

(2)

Wth the

[ Kano] is

section 702-222,* from

j udge presiding.

provi des:

acconpl i ce of anot her
of fense if:

i ntention of pronoting or

person in

facilitating the commi ssion of the

of f ense,

t he person:

(a) Solicits the other
person to conmmt

it;

(b) Ai ds or

agrees or

attenpts to aid

t he ot her

per son

in planning or

conmitting it; or
(c) Having a | ega

duty to prevent

t he commi ssi on of

t he of f ense

fails

to make reasonabl e
effort so to do;

or

The person's conduct

is expressly

declared by law to establish the
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and no finding

the court® i ssued an order for

pursuant to HRS 8§ 586-5. 5,

Ni cole C. Kano (Kano). Kano had
They
They had a

who was two-and-a-half years old at the time the O der

The



intentionally soliciting or aiding [Trent] in
violating this Order by failing to report a violation,
by initiating contact, by allow ng contact or by
comng withing [(sic)] the prohibited distances of
[Trent] (unless otherw se provided for by this Order).
Any participation by [Kano] to solicit or aid
[Trent’s] violation of this Order is not a defense to
any crimnal prosecution agai nst any party for a
violation of this Order.

[Trent] is prohibited from contacting [Kano].
[Trent] is prohibited fromtel ephoning, witing or
ot herwi se el ectronically comruni cating (by recorded
nessage, pager, etc.), including through third
parties, with [Kano].

[Trent] is prohibited from com ng or passing within
100 yards of any place of enploynment or where [Kano]
lives and within 100 feet of each other at neutra

locations. 1In the event the parties happen upon each
other at a neutral |ocation, the subsequent arriving
party shall |eave inmediately or stay at |east 100

feet fromthe other. Wen the parties happen upon
each other at the sane tinme at a neutral location
[Trent] shall |eave inmedi ately or stay at |east 100
feet from[Kano]. Do not violate this order even if
[Kano] invites you to be at the place of employment or
where the other lives.

Not wi t hstandi ng the foregoing Order, [Trent] nay have
LI M TED contact with [ Kano] by tel ephone for the
purpose of visitation with their mnor child.

iKénb]'shaII pronptly report any violation of this
Order to the Police Departnent (phone 911)[.]

The terms and conditions of this Order were expl ai ned
by the Court to the parties in open court. The
parties acknow edged that they understood the terns
and conditions of the [Q rder and the possible
crimnal sanctions for violating it. The Parties have
notice of this Oder.

ANY VI OLATION OF THI'S FAM LY COURT PROTECTI VE ORDER | S
A M SDEMEANCR, WHI CH MAY BE PUNI SHABLE BY | MPRI SONMENT
OF UP TO ONE (1) YEAR AND/OR A FINE OF UP TO $2, 000.

[ HAWAI 1 REVI SED STATUTES SECTI ON 586- 11. ]

(Enumer ati on, nmanual strike-throughs and form check-off boxes
omtted; bold and capitalized enphases and brackets for citation

in the original; footnote supplied.)

person's conplicity.
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At the hearing on the Order, the court read the Order
to Trent and Kano. Both of them signed a proof of service of the
Order, and stated that they understood and agreed to the terns of
the Oder. At his jury trial, Trent testified that before the
hearing wth the judge, a court officer naned “Ruth Rutherford”
(Rutherford)® explained the terns of the Order to him Trent
claimed that Rutherford told him “you cannot talk with [ Kano]
except for anything to do with your daughter[.]” He denied that
Rutherford told himthe Oder restricted contact with Kano to
contact concerning visitation with their daughter. He also
mai nt ai ned that Rutherford assured himthe Order did not prohibit
himfromfrequenting Ala Mbana Center, where Kano worked in a
Lens Crafters store: “[S]he said you can, it is a conmmon
areal[.]” Rutherford s only caution was, “just don't go to her
store[.]” Kano testified at trial that she did not renenber
tal king to anyone naned Rutherford before the hearing on the
Order. She did confirm however, that “[s]onebody from adult
services branch” spoke with her and Trent and had them “sign the
papers.”

On August 23, 1999, the State charged Trent, via
conplaint, with six counts of violating the Order. Kano recorded
the alleged violations in her daily planner. Al though Kano thus

docunented the incidents soon after each occurred, she testified

5 Apparently, Defendant-Appellant Pyatt Glbert Trent (Trent) is
referring to Rose M Rutherford of the Adult Services Branch.
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at trial that she did not report themimediately to the police

because, “I didn’t wanna see [Trent] go to jail.” Also, “I was
afraid that he would get nore mad. | didn't want himto get into
trouble.” Wen asked whether she was “aware that these

vi ol ati ons needed to be i Mmediately reported[,]” Kano mai ntai ned,

“I was totally unaware of that.” Kano said she finally reported
the incidents to the police because, “I got fed up with being
harassed. | just wanted for us to nove on with our lives and
just, you know, have a normal life.”

In his opening statement, Trent’s attorney told the

jury:

You know, the prosecutor is right. This is a
case about defiance. It is about defiance, and if
[Trent] defies [the Order], if the evidence, if the
State presents evidence and if all the evidence that's
presented in this case, both theirs and ours after
your consideration, if all of it cones out the way the
State says, then | agree he's guilty because you
cannot defy an order for protection. That is what he
is charged with doing.

In nore exact words, the words that you will
receive in the charge are that he intentionally or
knowi ngly violated the [Qrder. Not just that he
violated it, but that he intended to violate it or
that he knew that he was violating it when he
conmmitted those acts (indiscernible). So, it is very
much the issue in this case as to whether there was
defiance. |If there was, he's guilty. |If there
wasn’'t, he’s not.

Evidence will be presented of [Trent’s] state of
m nd, his understanding of [the Order], and why he
interpreted the [Qrder in the way that he did, and
why in his mnd certain of these incidents we wll
present evidence, first of all did not happen, and the
others that did happen were within what he was
permtted in the [Qrder.

Count | alleged an April 16, 1999 violation of the

O der. Kano testified that Trent “called ne at work and he
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wanted to tell ne that he found a new girlfriend and he just
wanted to tell ne that before anybody else did. He al so wanted
to explain to me what he was doing in the parking lot [of the
Lens Crafters store] the night before.” During this phone call,
Trent never nentioned their daughter, or visitation with their
daughter. Kano did not call the police at that time. On cross-
exam nation, Kano expl ai ned that she noted this phone call in her
dai |y pl anner because “he was explaining to me why he was in the
parking |l ot of nmy working place the night before, because | don’t
know if he was sitting there watching me, | don’'t know what he
was doing, and | wasn’t going to call himto find out. He called
nme to explain hinself.”

Trent testified, on the other hand, that Kano called
him to ask “what ta’ fuck was | doing in the parking lot of A a
Moana Center watching her[.]” Trent claimed that Kano al so
accused himof “fooling around and stuff like that[.]”
Eventually, Trent admtted to Kano that he had been in the
parking lot with his girlfriend. “I told her, you know, it’s a

public place, we weren't there to |l ook at you, we were in the

mall.” On cross-exanm nation, Trent maintained that during the
phone call, he was just being “courteous and answer[ing] her
guestions.” Trent admtted, however, that there had been no

di scussion of visitation with their daughter.
The incident underlying Count Il took place on May 6,
1999. Trent called Kano at work and yelled at her, angry that
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t heir daughter had suffered nultiple nosquito bites while in her
care. Their daughter was with Trent the day of the call. Trent
called Kano “a bitch and et cetera[,]” and advised her that she
shoul d “stop sleeping around with everybody at work[.]” Kano
hung up and took a break fromwork. During the break, Kano
called Trent’s nother froma streetside pay phone near the Lens
Crafters store to conplain about Trent’s phone call. While she
was tal king on the phone, Kano saw Trent driving by very slowy,
about five feet away fromher. The two nade eye contact.
According to Kano, Trent shook his head at her in disgust and
| ooked “very angry at ne . . . like, . . . he hated ne.” Trent,
who |ived nearby with his nother, arrived home while Kano was
still on the phone with his nmother. Kano could hear himthere
still yelling, calling her “slut,” “bitch” and “lesbi an,” anong
ot her things. Kano asked Trent’s nother why he had to pass by
her work place. Trent retorted, “what is she gonna do, call the
cops, it’s a public place and I’mallowed.” Kano wote down the
incident in her daily planner later that evening. She did not
contact the police at that tinme. Kano renmenbered that Trent did
not mention visitation with their daughter during the incident.
Trent admtted making the May 6, 1999 tel ephone call to
Kano. He did not believe he was violating the Oder in doing so.
Al though the call did not concern visitation, the conversation

was about the well-being of their daughter. A while after he



hung up the phone, Trent went to the Longs Drug Store at Al a
Moana Center to buy calanmne lotion for their daughter’s nosquito
bites and to pick up a few other itens. Trent admtted that he
drove by Kano on his way hone, and that he was within one hundred
yards of her work place at the tinme. But Trent pointed out that
there was construction going on at Ala Mdana Center at the tine,
whi ch nade it inconvenient to exit the shopping center by any
other route. Trent believed, at any rate, that his proximty on
May 6, 1999 was not a violation of the Order, because Rutherford
had told him “just don’t go to her store.”

Count 1V concerned a July 4, 1999 argunent. On that
day, Kano was throwing a birthday party for her daughter. Kano
had invited Trent’s nother and sister to the party, but not
Trent. Trent called Kano just before she left for the party,
angry that his nother and sister had been invited but that he had
not. Kano tried to explain to Trent that she had not invited him
because of the Order. In a very harsh and “nmad” tone of voice,
Trent told Kano, “tell your fucking famly that I’mnot afraid of
jail, . . . you and your friends are gonna get a wake-up call.”
Kano was frightened and hung up the phone. Trent called again,
but Kano hung up as soon as she heard his voice. The phone *kept
ringing and ringing,” but Kano left for the birthday party. Kano
confirmed that there was no nention of visitation during the

incident. Kano did not call the police about this incident,



either, but she did note the unpl easantness in her daily planner
t hat eveni ng.

Trent admitted that he had phoned Kano on July 4, 1999,
and that the call had nothing to do with visitation with their
daughter. Trent also admtted that he told Kano, “you should
just wake the fuck up[,]” but explained that he was sinply trying
to express his disapproval of her inappropriate associates and
lifestyle. Trent denied telling Kano he was not afraid of jail.

Count VI concerned a July 17, 1999 inbroglio. After
wor k that day, at about 9:30 p.m, Kano was wal king with a nale
co-worker to his car parked in the basenent parking |lot of Al a
Moana Center. Wen they pulled out of their parking stall, a
truck flashed its high Iights at them about three or four tines.
Kano recogni zed Trent sitting in the truck and asked her friend
to drive her to her car. “[M friend] waited for nme, so | pulled
out and | cane here. M friend pulled out, he was behind him |
t hought [Trent] had left already, but he was up on this ranp. He
came down and he bl ocked ne.” Kano got out of her car and
confronted Trent. Very angry, Kano asked Trent, “What ta hel
[are you] doing here[?]” Trent’s rejoinder: “He said that I
better stop fucking around with the guy I was with.” 1In response
to Kano's query, Trent told her he was neeting a friend, but Kano
did not see anyone el se around. As Kano drove away fromthe
shoppi ng center, she noticed that Trent had pulled up al ongside
her car. He notioned for her to roll down her w ndow. She did,
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and told himto “leave ne alone already, |’mgonna call the
cops[.]” Trent told her, “go ahead, [I'Il] take the year and
then pau[.]” At that point, Kano was “fed up already” and called
the police on her cell phone. Kano net with a police officer

| ater that evening to report the violation. |In tw subsequent
nmeetings with the police, Kano reported the other five alleged

vi ol ati ons.

Trent explained that he had been in the basenent
parking |l ot of Ala Mbana Center to pick up a friend, Kailone
Fierling (Fierling). Trent clainmed that Kano drove up to his
vehi cl e when he was stopped at a stop sign in the parking |ot.
When he saw Kano approaching, Trent told Fierling to recline his
seat back because he did not want to get Fierling involved in
their chronic conflict. The arguments previously recounted by
Kano ensued. Trent nmaintained that because “1 was picking up a
friend and we were goi ng sonepl ace[,]” he did not think he was
violating the Order. Trent confirmed, however, that “it’s
possible that [I] could have just exited and |l eft Al a Mana”

i nstead of stopping to confront Kano.
During defense counsel’s recross-exam nati on of Kano,

the follow ng occurred:

[ DEFENSE COUNSEL}: Did you intentionally or
knowi ngly fail to report the violations that you
bel i eved happened of the [Order]?

[ PROSECUTOR] : (bj ection, your Honor, relevance.

THE COURT: Sust ai ned.

[ PROSECUTOR] :  Your Honor, ask to approach on
this subject?

THE COURT: Ckay, approach.
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(Bench Conference)

[ PROSECUTOR] : (i naudi bl e)

[ DEFENSE COUNSEL]: (i naudubl e)

THE COURT: The questioni ng by defense counse
is focused on whether [Kano] had in some way viol ated
[the Order] or in some way aided [Trent] in violating
the [Qrder by not pronptly reporting the incidents.
[State’s Exhibit 1, the Order,] specifically provides
on page 2, first paragraph, that in [(sic)]
participation by the plaintiff to solicit or aid the
defendant’s violation of this order is not a defense
to any crimnal prosecution against any party for a
violation of this order.

It al so provides under (d), contact between the
parties, referring to the defendant, it indicates in
bold, do not violate this order even if the plaintiff
invites you to be at the place of enploynent
(indiscernible). This line of questioning is not
relevant. 1It’'s not relevant to a defense, it’s not
rel evant to whether [Trent] has violated the [Oder].
It suggests to the jury that there's some burden in
that based on the conduct of [Kano] that they cannot
find [Trent] guilty on these charges.

So, what the Court is going to do because
they' ve [(sic)] been repeated objections and the Court
had sustained it, and defense counsel has continued to
ask these questions, the Court is considering
instructing the jury that any participation by the
conplaining witness to solicit a defendant violating
this order is not a defense to crimnal prosecution
for the offenses charged in this case, but | wll
| eave that to the State to nake an offer of an
appropriate instruction and | eave that for the
settlenment [of jury] instructions.

And again, | wanna caution you, [defense
counsel], that the Court has continued to sustain this
obj ection and you continue to ask these questions
focusi ng on the conduct of [Kano], that you may
require the Court to correct the inpression that you
may have left by instructing the jury on this matter
(indi scernible).

The State in fact proposed a supplenental jury instruction |ike
t he one presaged by the court in the foregoing colloquy. The
court also proposed a like instruction, the court’s speci al

i nstruction nunber three:

Any participation by NICOLE KANO to solicit or
aid the Defendant's violation of the Order for
Protection is not a defense to any crim nal
prosecution agai nst the Defendant for a violation of
the Order for Protection
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During the settlement of jury instructions, the court decided to
give the jury its special instruction nunber three, over defense

counsel ' s obj ecti on:

[ DEFENSE COUNSEL}: Your Honor, the defense
objects to Court Special 3. W believe that is not a
correct statenent of law and it is not appropriate,
and even if it is that it is not appropriate to give
as a Court’s instruction. Ve understand that this is
| anguage that is taken from[State' s Exhibit 1] which
is [the Order]. That exhibit is already in evidence.

The | anguage that is contained in Court’s
Special 3 then will be in front of the jury as part of
the evidence in this case, and to nake it part of the
Court’s instruction may give the jury the inpression
that the Court is favoring the prosecution over the
defense, or is making a comment on the defense's, the
defense in this case regarding state of m nd.

And also that it nay cause sone confusion to the
jury if given as an instruction because when you say
that [Kano’s] participationis not a defense to any
crimnal prosecution, they may construe that to mean
that | cannot even use evidence of her participation
as part of ny defense on the state of mind el ement,
which is perm ssible.

If the Court’s instruction is going to, if the
Court will insist on giving Court’s Special 3, | would
request that |anguage be added to it to nake clear to
the jury that although participation is not a defense,
that it does not exonerate [Trent], that evidence of
her participation may neverthel ess be consi dered when
the jury is deliberating on whether or not the State
has net its burden of proof on all elenents including
state of mind.

THE COURT: The Court has considered in drafting
this instruction whether this should be submitted as
an instruction, and the Court is gonna set forth for
the record the reason for including this as an
i nstruction.

Contrary to the defense position that this
instruction would mislead the jury, this instruction
is being provided so as to not to [(sic)] mslead the
jury, and for these reasons: during the exam nation
of [Kano], the defense counsel questioned [her]
regardi ng her alleged failure to term nate contact
with [Trent], or her alleged initiation of contact
with [Trent].

The State nmade repeated objection to these
guestions on the grounds that [the Order] was agai nst
[Trent] and not agai nst [Kano], and that [the Order]
restrained [Trent’s] conduct and not [Kano' s], and for
t hese reasons, these questions were not relevant as to
whet her [Trent] was guilty of violating [the Oder].

Despite the Court having sustai ned these
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obj ections, defense counsel continued to ask sinilar
qgquestions throughout the trial. The prosecution again
obj ected, and at one point asked to approach the bench
and expressed her concern that while the Court has
sust ai ned her previous objections, counsel was
concerned that the questioning by the defense counsel,
or continued questioning by defense counsel on natters
whi ch the Court has already rul ed inadm ssible would
unfairly prejudice the State because it may create the
i nference and thereby nmislead the jury in believing

[ Kano] had certain | egal obligations under [the
Order], or that she was an acconplice to violation of
[the Order].

The Court notes that at the initiation of the
presentation of evidence, defense counsel and the
State had proceeded to stipulate to State’s Exhibit 1,
and State's Exhibit 1 on page 2 specifically provided
under the last [section] of the first paragraph that
any participation by the plaintiff to solicit or aid
the defendant’s violation of this order is not a
defense to any crimnal prosecution agai nst any party
for a violation of this order.

So defense counsel, prior to asking these
guestions was aware of [the Order], had not disputed
this portion of the [Qrder, and in fact, had
proceeded to stipulate to this provision, and despite
the Court sustaining the objection, continued to
proceed as he had done.

So, the Court believes that it is defense's
conduct during the trial that necessitated the Court
giving this instruction so as not to nislead the jury,
and the Court believes that [the Oder] which, in
which there is no dispute as to its validity or its
effect at the tine of the violation and it’'s [(sic)]
applicability to this case is the |law applicable to
[Trent], and for that reason, |'mgiving this
i nstruction.

Accordingly, the jury was so instructed.

Def ense counsel ended the trial on the sanme note with
whi ch he had started it. His closing argument commenced as
foll ows:

Thank you, your Honor. As we said in opening,
yes, this is about defiance because as the State
showed you the el enents that it needs to prove beyond
a reasonabl e doubt. It’'s not enough that [Trent] nmay
have violated [the Order]. He has to have
intentionally or knowingly violated [the Oder]. In
other words, defy it. He said | know |I'’m not supposed
to do this, | don't care, I'mgonna do it anyway.
That's if you know that you're not supposed to do
sonet hing and you do it anyway —-
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Then that’'s a crime.

(El'lipses in the original omtted.) H s closing argunent closed

as foll ows:

[Trent] is not defying the [Qrder, he's not defying

the law. He's . . . relying on the law. He's saying
she’s violating, I'"msaying I’mnot. Let’'s let the

| aw deci de because | think I’ m doing what the [Qrder
says. Well, if he honestly thought he was doi ng what
the [Qrder said but he was m staken, then he was not
aware that he was violating it. Like |l said, the |law
al l ows an honest m stake.

The jury retired to its deliberations on January 13,
2000. The next norning, the jury returned verdicts of guilty in
counts I, Il, IVand VI. The jury acquitted Trent in counts Il
and V.°¢

IT. Issues Presented.

Trent presents the following three points of error on
appeal: (1) The court erred in giving the jury the court’s
special instruction nunber three; (2) the court committed plain
error in not giving the jury an instruction on the defense of
m stake of fact; and (3) defense counsel rendered ineffective
assi stance of counsel in not requesting a jury instruction on the

def ense of m stake of fact.

6 Count 11l of the complaint involved an allegation of a My 16
1999 tel ephone call in which Trent asked conpl aining witness Nicole C. Kano
(Kano) why he could not be present when their daughter was dropped off and
pi cked up for visitation. Qunt V alleged a July 9, 1999 tel ephone call in
which Trent told Kano about his grandnother’s death and asked for a “truce”
bet ween them
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IT. Discussion.

Trent first asserts that the court erred in giving the
jury the court’s special instruction nunber three. “Wen jury
instructions or the om ssion thereof are at issue on appeal, the
standard of review is whether, when read and considered as a
whol e, the instructions given are prejudicially insufficient,

erroneous, inconsistent, or msleading.” State v. Kinnane, 79

Hawai ‘i 46, 49, 897 P.2d 973, 976 (1995) (enphasis, citations and
internal quotation marks omtted).

On this point, Trent first argues that the court’s
speci al instruction nunber three

i nproperly commented on the evidence because it was
conclusive in nature and connoted a predeternination
as to the evidence. By so instructing the jury, the
court took upon itself an advocate’'s role and as a
result, the State's position was unfairly bol stered.
Further, this instruction constituted argunent which
was nore appropriate for the [SJtate to raise in
closing rather than the court.

(Gtation and internal quotation marks omtted.) W disagree.
Trent concedes that the instruction was not an incorrect
statenment of the law, and we cannot conclude that it was. As for
Trent’s contention that the court argued and assuned the rol e of
advocate for the State in giving the instruction, we do not

di scern any partisan argunent or advocacy in the instruction, and
Trent offers us no guidance in this respect, other than the
conclusory argunents just quoted. Partisan argunment and advocacy

do not follow, ipso facto, the giving of a proper instruction
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that prevents a defendant fromcontinuing to assert an inproper
def ense.

At any rate,

[i]n determining the sufficiency of a particular
instruction, or part of a charge, it is not to be
considered apart fromits context, or the rest of the
charge. Both in civil and in crimnal cases the
instructions of the court nust be read together as one
connected whole, to ascertain whether they correctly
declare the law. The omissions or inaccuracies of one
instruction may be cured by the contents of the other

i nstructions, or sone of them and if, when the
instructions of the court are considered as a whol e,
they correctly state the | aw and are not inconsistent
or msleading, the fact that a particular instruction
or isolated paragraph may be objectionable, as

i naccurate or nisleading will not be ground for
reversal

State v. Travis, 45 Haw. 435, 438, 368 P.2d 883, 885-86 (1962)

(citations and internal quotation marks omtted). Fromthis

perspective, we observe the court instructed the jury that

[i]f | have said or done anythi ng whi ch has suggested
to you that | aminclined to favor the clains or
positions of either party, or if any expression or
statenent of mine has seened to indicate an opinion
relating to what wi tnesses are, or are not, worthy of
belief or what facts are or are not established or
what inferences should be drawn therefrom | instruct
you to disregard it.

W presune the jury followed this instruction, State v. Anorin,

58 Haw. 623, 629, 574 P.2d 895, 899 (1978), and nothing in the

record of this case rebuts that presunption. “The other

instructions provided a barrier to any inproper inferences from

the court’s comment that may have prejudiced Defendant.” State

v. Nonura, 79 Hawai‘i 413, 417, 903 P.2d 718, 722 (App. 1995).
On this point of error, Trent also argues that in

giving the jury its special instruction nunber three, the court
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unfairly negated [Trent’s] defense that he did not
believe he intentionally or knowingly violated [the
Oder] . . . . [B]ly conclusively instructing the jury
that [Kano’s] participationin aiding or soliciting
[Trent’s] violation was not a defense, the [court] may
have nmislead the jury into believing that it was not
rel evant evidence at all, when in fact, it was
relative to [Trent’s] state of mind.

Here again, we disagree. The argunent is based upon nere
specul ation. There is nothing in the instruction that expresses
or inplies what Trent contends “nmay have” been expressed or
inplied. And nothing in the record indicates the jury was m sl ed
as Trent avers the jury “nmay have” been. |In any event, the court
also instructed the jury that “you nust consider all of the
evidence in determning the facts in this case,” and we presune
the jury heeded the court in this respect. Travis, 45 Haw. at
438, 368 P.2d at 885-86; Nonura, 79 Hawai‘i at 417, 903 P.2d at
722; Anorin, 58 Haw. at 629, 574 P.2d at 899.

Trent next contends the court conmitted plain error’

in not giving the jury an instruction on the defense of m stake

7 “This court’s power to deal with plain error is one to be

exerci sed sparingly and with caution because the plain error rule represents a
departure froma presupposition of the adversary system-- that a party nust

| ook to his or her counsel for protection and bear the cost of counsel’s

m stakes.” State v. Kelekolio, 74 Haw. 479, 515, 849 P.2d 58, 74-75 (1993)
(citation omitted). “This court will apply the plain error standard of review
to correct errors which seriously affect the fairness, integrity, or public
reputation of judicial proceedings, to serve the ends of justice, and to
prevent the denial of fundamental rights.” State v. Vanstory, 91 Hawai‘ 33,
42, 979 P.2d 1059, 1068 (1999) (brackets, citation and internal quotation
marks onmitted). Hawai‘i Rules of Penal Procedure (HRPP) Rule 52(a) (2000)
provides that “[a]lny error, defect, irregularity or variance which does not

af fect substantial rights shall be disregarded.” HRPP Riule 52(b) (2000)
provides that “[p]lain errors or defects affecting substantial rights may be
noti ced al though they were not brought to the attention of the court.”
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of fact afforded by HRS § 702-218 (1993).8 Trent explains that
he did not intentionally or knowingly violate the Order because
he thought, variously, that if Kano contacted himhe could talk
to her and not violate the no-contact provisions of the Oder,
that as long as he had a bona fide destination he was not in
violation of the proximty restrictions of the Order, and that if
he was picking up a friend he was |ikew se not in violation of
the proximty restrictions of the Oder. W disagree with
Trent’ s contention.

First, the court’s jury instructions were not

“prejudicially insufficient, erroneous, inconsistent, or

m sl eading.” Kinnane, 79 Hawai‘i at 49, 897 P.2d at 976
(citations and internal quotation marks omitted; enphasis in the
original). The court instructed the jury that, in order to find
Trent guilty of the offense of violation of an order for
protection, it nmust find beyond a reasonabl e doubt that Trent,
inter alia, “engaged in conduct which was prohibited by [the

Order,]” and “engaged in said conduct intentionally or

8 HRS 702-218 (1993) provides:

In any prosecution for an offense, it is a
defense that the accused engaged in the prohibited
conduct under ignorance or nistake of fact if:

(1) The i gnorance or m stake

negatives the state of mnd
required to establish an
el ement of the offense; or

(2) The | aw defining the offense

or a lawrelated thereto
provi des that the state of
m nd established by such

i gnorance or m stake
constitutes a defense.
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knowi ngly.” If the jury so found upon the evidence at trial,
ipso facto the jury fully considered and directly rejected

Trent’s one and only defense. Cf. State v. Cavness, 80 Hawai ‘i

460, 464, 911 P.2d 95, 99 (App. 1996) (“Because Cavness asserted
the m stake of fact defense, the State was also required to

negative the defense.” (Footnote omtted.)); State v. Locqui ao,

No. 23706, slip op. at 14 (Haw. App. filed July 30, 2002) (where
t he def endant cl aimed he did not know that the glass item handed
to himwas a net hanphetam ne pipe or that it contained the drug,
the trial court’s failure to give a m stake of fact jury
instruction was harmnl ess beyond a reasonabl e doubt because the
trial court instructed the jury that it nust find the materi al

el ements of the offenses and their applicable states of m nd

beyond a reasonabl e doubt); State v. Vinge, 81 Hawai‘ 309, 316-

17, 916 P.2d 1210, 1217-18 (1996) (a trial court does not abuse
its discretion when it refuses to give the defendant’s requested
eyewi tness identification instruction, where the opening
statenents, the cross-exam nation of the prosecution wtnesses,
the argunents to the jury, and the general instructions of the
court adequately directed the jury’'s attention to the issue of
identification).

Second, we acknow edge that a crim nal defendant is

entitled to an instruction on every defense or theory
of defense having any support in the evidence,

provi ded such evi dence woul d support the consideration
of that issue by the jury, no matter how weak,

i nconcl usive or unsatisfactory the evidence may be.
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State v. More, 82 Hawai‘i 202, 210, 921 P.2d 122, 130 (1996)

(citation and internal quotation marks onmitted; enphasis in the
original). However, we conclude the evidence in this case did
not support the giving of a mstake of fact jury instruction.
Trent does not urge on appeal that he did not know what he was
doi ng or was m staken about what he was doing. Trent does not
deny that he knowingly or intentionally did what he did. Nor
does Trent deny that what he did violated the Order. Trent
avers, instead, that he believed what he did was not legally
prohi bited. The Commentary on HRS § 702-218 expl ai ns:

This section of the Code deals with ignorance or
nm stake of fact or law, but is not intended to dea
with the imted problem of the defense afforded a
person who engaged in conduct under the m staken
belief that the conduct itself was not legally
prohibited. That problemis dealt with exclusively by
HRS § 702-220.

Followi ng the logic, we further conclude the evidence in this
case did not support a mstake of law jury instruction under HRS

§ 702-220 (1993).° Trent did not at any point act “in

° HRS § 702-220 (1993) provides:

In any prosecution, it shall be an affirmative
defense that the defendant engaged in the conduct or
caused the result alleged under the belief that the
conduct or result was not legally prohibited when the
def endant acts in reasonable reliance upon an officia
statenment of the law, afterward determnined to be
invalid or erroneous, contained in:

(1) A statute or other enactnent;

(2) A judicial decision, opinion,

or judgment;

(3) An admi nistrative order or

adm ni strative grant of
perni ssion; or

(4) An official interpretation of

the public officer or body
charged by law with
responsibility for the
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reasonabl e reliance upon an official statenent of |law, afterward
determned to be invalid or erroneous,” contained in any of the
repositories specified in HRS § 702-220.

We concl ude the court did not err, plainly or
otherwi se, in not giving a m stake of fact instruction to the
jury. Qur conclusion also disposes of Trent’s final point of
error on appeal, that defense counsel rendered ineffective
assi stance of counsel in failing to request a m stake of fact
instruction. “The burden of establishing ineffective assistance
of counsel rests upon the appellant. H's burden is twofold:
First, the appellant nust establish specific errors or om ssions
of defense counsel reflecting counsel’s lack of skill, judgnment
or diligence. Second, the appellant nust establish that these
errors or omssions resulted in either the w thdrawal or
substantial inpairment of a potentially meritorious defense.”

State v. Antone, 62 Haw. 346, 348-49, 615 P.2d 101, 104 (1980)

(footnote and citations omtted). Upon our conclusion, it cannot

be said that Trent has net his burden in either respect.

i nterpretation,

adm ni strati on, or enforcenent
of the | aw defining the

of f ense.
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IIT. Disposition.

The March 24, 2000 judgnent of the court is affirmed.

DATED: Honol ul u, Hawai i,
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