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NO. 23425

| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.

RAYMOND RODRI GUEZ, SR., al so known as *“Papa”,
Def endant - Appel | ant, and JOSEPH RODRI GUEZ, et al., Defendant.

APPEAL FROM Cl RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 98-2504)

VEMORANDUM OPI NI ON
(By: Burns, C.J., Watanabe and Lim JJ.)

Rayrmond Atlantis Rodriguez, Sr. (Rodriguez) appeals the
March 13, 2000' anmended judgnment of the circuit court of the
first circuit, the Honorable Ml vin K Soong, judge presiding,?
that convicted himof one count (count 2) of attenpted sexual

assault in the first degree, in violation of Hawaii Revi sed

! The May 5, 2000 notice of appeal filed by Defendant- Appel | ant
Raynond Rodriguez, Sr. (Rodriguez) designates “the Judgement and Sentence
filed herein on April 5, 2000[,]” and not the March 13, 2000 anmended judgmnent,
as the judgnent from which this appeal is taken. The variance may be
attributable to the court’s April 5, 2000 order extending the time for filing
the notice of appeal to and including May 5, 2000, entered upon Rodriguez's ex
parte nmotion of even date

2 The Honorabl e Karen S.S. Ahn presided over the sentencing of
Rodriguez and entered the March 13, 2000 anended judgnment. The Honorabl e
Mel vin K. Soong presided over the pretrial and trial proceedings, from which
Rodri guez takes exceptions.
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Statutes (HRS) 88 707-730(1)(b) (1993)° and 705-500 (1993);* and
two counts (counts 3 and 4) of sexual assault in the third
degree, in violation of HRS § 707-732(1)(b) (1993 & Supp. 2002).°
W affirm
I. Background.
On Decenber 2, 1998, the grand jury indicted Rodriguez

on four counts of sexual assault upon the conplaining wtness

3 Hawai i Revised Statutes (HRS § 707-730(1)(b) (1993) provided, in
pertinent part, that “[a] person commts the offense of sexual assault in the
first degree if: The person know ngly subjects to sexual penetration another
person who is |l ess than fourteen years old[.]” HRS § 707-700 (1993) defines
“Sexual penetration” as “vagi nal intercourse, anal intercourse, fellatio,
cunni l i ngus, anilingus, deviate sexual intercourse, or any intrusion of any
part of a person’s body or of any object into the genital or anal opening of
anot her person’s body; it occurs upon any penetration, however slight, but
em ssion is not required. For purposes of this chapter, each act of sexua
penetration shall constitute a separate offense.”

4 HRS § 705-500 (1993) provides, in relevant part:

(1) A personis guilty of an attenpt to commit a crinmeif the
person:

(b) Intentionally engages in conduct which, under the

circunmstances as the person believes themto be, constitutes
a substantial step in a course of conduct intended to
culmnate in the person’s comm ssion of the crine.

(3) Conduct shall not be considered a substantial step under this
section unless it is strongly corroborative of the defendant's crimna
i ntent.

3 HRS § 707-732(1)(b) (1993) provides that “[a] person conmmits the
of fense of sexual assault inthe third degree if: The person know ngly
subj ects to sexual contact another person who is less than fourteen years old
or causes such a person to have sexual contact with the person[.]” HRS § 707-
700 (1993) defines “Sexual contact” as “any touching of the sexual or other
intimte parts of a person not narried to the actor, or of the sexual or other
intinmate parts of the actor by the person, whether directly or through the
clothing or other material intended to cover the sexual or other intimte
parts.”
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(the CWN, his then six-year-old granddaughter, all allegedly
committed or attenpted “[o]n or about the 5th day of Septenber,
1997, to and including the 7th day of January, 1998[.]” Count 1
of the indictnment charged that Rodriguez, “also known as

‘Papal , ] commtted sexual assault in the first degree by
“inserting his penis into her vagina[.]” Count 2 charged
Rodriguez with attenpted sexual assault in the first degree,
physi cal objective unspecified. Counts 3 and 4 charged that
Rodriguez commtted sexual assault in the third degree by
“placing his hand on her buttock,” and by “placing his hand on
her vagi na,” respectively.

The indictnent al so | evel ed charges agai nst Rodriguez’s
son, Joseph Rodriguez (Joseph), “also known as Joseph Vierra,
“Uncle Joey’ and ‘Uncle Joe[.]’” Joseph was indicted on nine
counts of sexual assault upon the CW all allegedly commtted or
attenpted during the sane tinme frane. Count 5 charged that
Joseph committed sexual assault in the first degree by “inserting
his penis into her vagina[.]” Count 6 charged Joseph with
attenpted sexual assault in the first degree, physical objective
unspecified. Counts 7 and 8 charged that Joseph conmtted sexual
assault in the third degree by “placing his hand on her buttock,”
and by “placing his hand on her vagina,” respectively. Count 9

charged Joseph with sexual assault in the first degree, by
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“inserting his finger into her vagina[.]” Counts 10, 11, 12 and
13 charged that Joseph commtted sexual assault in the third
degree by “placing his hand on her vagina,” by “placing his penis
on her vagina,” by “placing his penis on her buttock,” and by
“placing his hand on her buttock,” respectively. On March 16,
1999, pursuant to a plea agreenent with the State, Joseph pled
guilty as charged in counts 8, 10 and 11, and guilty to the
| esser offense of sexual assault in the second degree in counts 5
and 9. He was convicted and sentenced on June 14, 1999.

On Decenber 21, 1999, just before the start of
Rodriguez’s jury trial, the court heard notions in limine.
During the course of that hearing, defense counsel raised the

I ssue of the CWs conpetence to testify:

[ DEFENSE COUNSEL]: . . . . [B]lefore [the CWN testifies, I'd |ike
to have a separate hearing out of the presence of the jury to go over
her conpetency.

THE COURT: A separate hearing?

[ DEFENSE COUNSEL]: Well, just to go through that process first
out of the presence of the jury.

[ DEPUTY PROSECUTI NG ATTORNEY (DPA)]: Well, Your Honor, basically
[the CW was qualified at the grand jury proceedings. | believe that
the rules -- and I"'mreferring to rules of evidence -- deem basically
all witnesses are deened conpetent unless otherw se show to be
i nconpetent. She's now eight years old, but I'"mnot going to take a
strong position on that because, you know, she is a child witness and to
the extent that if there are issues that the defense wi shes to address
limted to solely the issue of conpetence, perhaps a 104 setting® nmi ght

6 Hawai i Rul es of Evidence Rule 104 (1993) provides:

(a) Questions of admissibility generally. Prelimnary questions
concerning the qualification of a person to be a witness, the existence
of a privilege, or the admssibility of evidence shall be determ ned by
the court, subject to the provisions of subsection (b). In making its
determ nation the court is not bound by the rules of evidence except
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be nore appropriate, but I would defer to the Court on that.

I think that based upon my contact with her -- and certainly if |
put her on the stand in front of the jury and I can’'t qualify her, then
we will be dealing with it at that point as opposed to giving the
defense an opportunity to -- what |’ m concerned about, Judge, quite
frankly, is that given the condition of this child, and |I'm not saying
she’s going to conme in here and be an enotional weck, but it’'s going to
be difficult enough to get her into court with [Rodriguez] in here to
testify; and I’mjust concerned that that process nmay be somewhat
traumatic for her. So | would submit it on that basis and | will |eave
it to whatever the Court deci des, Judge.

THE COURT: Let me do this. | am suggesting a conprom se. W
will not start out with another 104 hearing, but if it becomes apparent
as the child is testifying that that is necessary, then we will take a
break because, again, for a young child, it is an experience and | don't
want nmultiple hearings to affect her ability to testify. So we wll
start without a 104 hearing and proceed, but if it beconmes evident to
Court and counsel, then we wll do that. So that’s the Court’s
suggesti on.

[DPA]: [Defense counsel], are those the three matters that you
wi sh to address?

[ DEFENSE COUNSEL]: Yes.

[DPA]: If | understand that correctly, Judge, we’ ve already dealt
with the | ast issue, the conpetency.

(Footnote supplied.) Later in the hearing, while counsel and the

court were discussing the possibility that the CWm ght, while

testifying, blend her allegations agai nst Joseph with those

agai nst Rodri guez, the DPA not ed:

[DPA]: . . . . [The CWis] eight years old now. |’ ve probably

those with respect to privileges.

(b) Relevancy conditioned on fact. When the rel evancy of
evi dence depends upon the fulfillment of a condition of fact, the court
shall admit it upon, or subject to, the introduction of evidence
sufficient to support a finding of the fulfillnent of the condition

(c) Hearing of jury. Hearings on the admissibility of
confessions shall in all cases be conducted out of the hearing of the
jury. Hearings on other prelimnary matters shall be so conducted when
the interests of justice require or, when an accused is a witness, if
the accused so requests.

(d) Testinony by accused. The accused does not, by testifying
upon a prelimnary matter, subject oneself to cross-examnation as to
other issues in the case.

(e) Weight and credibility. This rule does not limt the right
of a party to introduce before the jury evidence relevant to wei ght or
credibility.

-5-



NOT FOR PUBLICATION

case

met with her, oh, gee, |I don't know, at |east half a dozen times over
the past year-and-a-half for different purposes, initially to determ ne
whet her or not there were [(sic)] enough evidence to proceed, clarify
certain issues as far as charging, and nost recently to determ ne where
she was at in terns of what she would relate as far as information
concerni ng the offenses.

It becane abundantly clear to ne that she is, although eight years
ol d, she does appear to have sone sort of -- | don't want to say
problens, but for all lack of a better way of putting it, Judge, | think
what | referred to she appears to be somewhat devel opnentally del ayed
In other words, she’'s an eight-year-old child, but to a certain extent
when you review the evidence in the case and in particular sone of the
earlier stuff that we |ooked at in terms of the case, she didn't know
how ol d she was at different points, she didn't know certain col ors,
basi ¢ concepts that you would expect a child of that age to know.

The reason why |I'mspending a little bit of tine in explaining
that is that kind of, | think, results in very large difficulty in her
being able to sinply focus at her young age, given the nature of the
crimes in this case and also the nature of the defense[, that the
defense is blam ng Joseph], to focus sinply on what happened invol vi ng
[ Rodri guez].

[ DEFENSE COUNSEL]: M concern about [the CN as to whether it’s
referred to as focus or inattention or what, the concernis really
whether it draws to conpetency and if this should really becone a natter
and that was part of my concern.

THE COURT: Well, | haven't ruled out the 104 matter. W can
al ways take a break. |If she is not conplying, we can take a break or
sonething so the Court can control that part. |If either side wants to

give the Court a high sign or call for a bench conference, we can
discuss it and take the appropriate steps at that tine.
[ DEFENSE COUNSEL]: Al right.

In his opening statenment, the DPA outlined the State’s
for the jury:

Now very shortly you are going to get a chance to neet [the CW.
She’s going to cone to court and she’'s going to take the w tness stand.
She’s not very tall so it’s not real easy to see her hiding behind the
slightly raised portion of the witness stand, but she’'s going to cone
here to court and she’s going to tell you as best she can what this nman
did to her.

It’s not going to be easy for a nunber of different reasons, one
i s because of her age. She has trouble explaining things. She's eight
years old now. She also doesn't like to talk about things that nake her
feel sad. She doesn't like to talk about things that neke her renenber
things that nake her cry, but she’s going to do the best she can and
she’s going to cone in here and she will get confused. She will not be
able to tell you every single detail that you m ght expect from sonmebody
who, perhaps, you think has been sexually assaulted. She doesn’t al ways
know when thi ngs happened or even where, but she does know who sexually
assaulted her and that’s this defendant here, [Rodriguez].
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She will cone in, [the CW, and she will tell you what her grandpa
did to her, how he would nake her pull down her shorts, her panty, and
touch her down there, and she point [(sic)] sonetimes because as a
little kid she feels shame when she tal ks about these things, and she
will point to her vaginal area and to her behind, or her okole, and she
will tell you that her grandpa used to touch her on her punani with his
hand and on her okole with his hand. She will also tell you that
basically this defendant — excuse ne -- she will tell you that it was
sore. It was sore when you [(sic)] put his boto inside her punani, and
it hurt and it was sore, |adies and gentlenen, when he would try to put
his boto inside her okole. She's going to have a hard tine.

You will al so hear about sone other people, |adies and gentlenen,
that you are not going to like too much because you are also going to
hear that during this same tinme period little six-year-od [CW was
abused sexually not only by [ Rodri guez] but al so by soneone el se that
she knew, sonmeone el se that she trusted, somebody el se who was in her
hone environment at the tinme. That individual is [Rodriguez’s] son
Joseph Rodriguez, her Uncle Joey. And you will also hear that Uncle
Joey, soon after [the CW was able to tell sonebody what had happened,
was investigated by the police, was charged, and has been convicted for
sexual assaults against [the CW.

Now this fam |y’ s not your regul ar normal everyday fanily because
you are going to hear about three other people. You will hear about
[CWs] nom Monica [Vierra (Monica)]. Not your average sort of nother
doing the normal things that nothers do. She’s a convicted felon
convicted of welfare fraud, theft, and was sentenced to probation
screwed up, and is now serving tine at the wonen’s correctiona
facility. You will also hear fromand we expect to have [CWs] father,
Peter Vierra [(Peter)], testify. He is also a convicted felon
convicted for welfare fraud. He is currently on probation. You wll
al so hear fromthe child s grandnother, Grandma Donna, Donna Bl akenore
[(Donna)]. She is a convicted felon as well on probation.

Wiy is any of this inportant? Well, |adies and gentlenen, the
sinmple fact that these individuals had obligations to court based upon
their convictions is the reason why [the CAN was left in [Rodriguez’s]
care because as you will hear back in 1997 when these individuals were
convi cted and sentenced to probation, they were sentenced to a period of
jail as part of their sentence. The father, [Peter], was sentenced to
go to jail from Septenber 5, 1997, up to January 7, 1998. The nother,
Moni ca, her jail sentence was a little longer. G andnma Donna, she was
sentenced to do jail on weekends.

Now when the parents ended up going to serve their jail tine,
those three children -- [the CW her younger brother and her younger
sister] -- were left in the care of the grandnother and that grandnother
is [Donna], the nmother’s own nother. So that period of four nonths when
the father was | ocked up, those children were left in the care of the
grandma and in the grandnother’s hone is where Uncle Joey |lived. But
when grandma had to go do her weekends in jail, those three children
were turned over to Papa, Grandpa Ray, on those weekends; and it was
during those weekends, |adies and gentlenen, that [Rodriguez], the State
woul d subnit the evidence is going to show, sexually abused this child.

Now [ Rodri guez], | adies and gentlenen, is the ex-husband of the
grandmot her. They’ ve been di vorced al nost 20 years now, but the
grandmother felt that the only place that she could | eave the children
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with was with him so that’s the reason why they ended up there. And it
wasn't until really early in January when the father, Peter, got out of
jail, when there was [(sic)] these runblings because [the CW had been
sayi ng sonme things and that’s when he | earned that she had been sayi ng

t hat her Papa had been touchi ng her.

Initially that’s all she said, that her Papa had been touching
her. It wasn’t until a little bit later that she nmade the di scl osures
about ny Papa and al so Uncle Joey. The father, [Peter,] notw thstanding
the fact that he is not a nodel citizen, will tell you that he wasn't
sure exactly what the heck to do. He didn't know what to believe; he
didn't want to believe. Wat’'s going on? It shook up the whole family.
And he may not have handl ed the situation like a | ot of other people
woul d have, imediately call 911, knew exactly what he had to do, but he
handl ed the situation how he thought was appropriate.

Unfortunately, [the CW as a result ended up being examned by a

physi cian, who [(sic)] you wll hear testinmony from hopefully very
shortly, Dr. [Victoria] Schneider [(Dr. Schneider)]. She works at
Kapi ol ani Hospital. She is on staff there. She's also affiliated with

the Sex Abuse Treatnment Center that works out of Kapiolani in the
energency room She’'s a physician that exam ned [the CW because she
had been conpl ai ning that her punani was sore. So when she went in and
was exam ned, Dr. Schneider will tell you that anong the findings that
she made was this child on her vaginal exam this child s vagina was not
as it should be.

There was a snall |aceration to the portion of the vagi na which
shoul d not have been, and she will tell you basically that’s consi stent
wi th soneone who has been sexually assaulted; in other words,
penetration of the vaginal area

Based upon that, |adies and gentlenen, [Rodriguez] was charged
with the four offenses that are before you today: Sexual Assault in the
First Degree for inserting his penis into her vagina; Attenpted Sexua
Assault in the First Degree, Count 2, for inserting or attenpted [(sic)]
to insert his penis into her okole, her anus; Counts 3 and 4 basically
touchi ng her vaginal area and her buttocks with his hand.

Evi dence adduced at trial was broadly consistent with the

i ncul
I n hi

case:

patory facts proffered by the DPA in his opening statenent.

s openi ng statenent, defense counsel sunmarized Rodriguez’s

. . . . [Rodriguez] does not live alone, he has a fiancé [(sic)],
Lei Odani [(Lei)]. He and [Lei] in 1998 and ‘97 lived at Pokai Bay.

I”’mgoing to work backwards just a little bit here. They noved
into this Pokai Bay studio apartment, which is a very snall apartnent,
out in Waianae. About the first week of Novenber, 1997, they were there
through January of 1998. Prior to that they stayed with a friend,
Joanne Lucas, up through the earlier part of 1997. Al so before that
there was a period of tinme when they had stayed awhile wth Cathy Vierra
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[(Cathy)] except they had a falling out -- my client’s fiancé [(sic)]
having put up a car and then the npney and the car kind of got kept by
[Cathy] and there was a falling out, so [Rodriguez] and Lei noved out
and they found sonepl ace el se to stay.

Now t he key about this is in the timng throughout this tinme
period that [Rodriguez] and [Lei] did not have their own place. They
were not in a position to be around the grandchildren, and al so
throughout this tine period [Rodriguez] worked so that when we talk
about this Septenber 5, 1997, through January 7, 1998, tine period, nuch
of that is a bit of a puzzle to [Rodriguez].

Now during the Christnas season, however, and as early a period of
ti me around Thanksgi ving in Novenber of 1997, the children canme over for
awhil e for Thanksgiving and the thing is in order for the children to
come over, it had to be cleared with [Lei] because [ Rodriguez] was
wor ki ng and he had ot her things and then when he wasn’t working he would
be with various of his friends either outside the apartnent or going
over to their place so that the baby-sitting or child-care giving was
provided by [Lei], his fiancé [(sic)].

The major time that the children were dropped of f canme about
during the Christnmas vacation that they were dropped off over at Poka
Bay apartnments with [Rodriguez] and his fiancé [(sic)]; and, again,
during this tinme [Rodriguez] would work six days a week and he woul d be
getting out 4:30, 5:00 in the norning, get hinself ready and got to
wor k.

Now he shared the studio apartnent with Lei. There s one bed.
There’s not room for any other bed. Wen the children stayed there,
[the CWand her younger brother] slept on the floor and there was a bed
where Lei would have [the CWs younger sister] next to her and when
[ Rodri guez] went to bed he slept next to Lei

And we anticipate the evidence will show that Lei, while the
description may not be a |ight sleeper when she does sleep, she is aware
of when [Rodriguez] cones inlate after being out. She can hear him
cone in, and al so because of her nedical condition, she is up severa
times during the night. She has to get up and go to the bathroom and
this is a snall studio apartnent, the apartnent not being too much
| arger than the area of where the jury is seated so that she was aware
of when [Rodriguez] got home, went to bed, and al so when he got up to go
to work.

Throughout this time period there was no point in tine where
[ Rodri guez] was alone with the children; and also the ngority of the
time that the children were there during this vacation period when the
various other caregivers were all in jail, [Rodriguez] was out worKking.

Now it appears that the evidence will show that [Joseph], the son
of [Rodriguez] and his forner wife, [Donna], had apparently through this
mentioned tine period sexually assaulted [the CW. This was at
[ Donna’ s] house, and the evidence will show that [Joseph] apparently
lived at [Donna’s] house and the children lived there also.

What the evidence will showis that when [the CW apparently told
anybody, it was at the end of this Christmas break when [ Cat hy] cane
over to [Rodriguez] and Lei’'s apartment and wanted to take the children
for awhile right around January, the end of this vacation period. And
it’s expected that the evidence will show that [Cathy], who may be
referred to as an auntie, but the evidence would show that she's really
not bl ood relation, but, however, whether she is related she is
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oftentimes called Auntie Cathy, that she in talking with [the CW,
having [the CW and the other kids living for awhile at her place, at
[Cathy’s] place, then arrived at this allegation that [Rodriguez] has
sexual ly assaulted [the CW and that it was [Cathy] then who showed her
there -- when [Peter] canme out of prison relayed that information to
Pet er and ot her peopl e.

What the evidence is anticipated to showis that while it’'s
alleged that [the CWN knows who -- that it was “Papa,” that she
apparently didn't know when or where. The when part, there’'s this broad
period of four nonths that the allegation ranges through; and the where,
it’s anticipated that the evidence will show that [the ON had stated
earlier in the hearing that all these activities of having Papa’'s boto
inserted in her punani, all touchings that were referred to, they
occurred over at G andma Donna’'s house -- Grandna Donna Bl akenpre’s
house.

The evidence will show that [Rodriguez] didn't go over there. He
didn't sleep over there; he didn't go over there. That's his ex-wife,
and whenever [the CAN conmes up with this information, it is unreliable
as to how it happened, and as to the allegation that it was [ Rodriguez
who] apparently she refers to as Papa, that is incorrect. Either she's
been coached or she’'s just confused, and it is true that [the CW has
difficulty learning, whether that's a learning deficit or whether that’s
sonetines referred to as being slow or retarded, she has a certain
susceptibility throughout this time period and yet [Rodriguez] has pled
not guilty and deni es sexually assaulting his granddaughter. He’'s been
as puzzled about this as a person can be, and at the end of the case we
will be asking for a verdict of not guilty. Thank you.

Evi dence adduced at trial was al so broadly consistent with the
excul patory facts proffered by defense counsel in his opening
statenment. Hence, this case boiled down to credibility.

The jury retired to its deliberations at 12:51 p.m on
Decenber 28, 1999. At 10:26 a.m the next norning, the jury
informed the court that it had reached verdicts on three of the
four counts submtted to it, but that its menbers were
irreconcilable on count 1. The jury returned verdicts of guilty

as charged on counts 2, 3 and 4.
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IT. Discussion.
A. The CW’s Competence to Testify.

On appeal, Rodriguez first contends the court erred
when it denied his request for a hearing to determ ne whether the
CWwas conpetent to testify. “W . . . reviewthe trial court’s
failure . . . to conduct a conpetency hearing as to the
conpl ai nant, pursuant to [Hawaii Rul es of Evidence (HRE) Rul €]

603. 1,7 under the ‘right/wong standard.” State v. Kelekolio,

74 Haw. 479, 527, 849 P.2d 58, 80 (1993) (original footnote
omtted).
On this point of error, Rodriguez relies exclusively

upon Kel ekolio, supra. There, the sexual assault conpl ai nant,

who was afflicted with Down’ s Syndrone, exhibited the foll ow ng:

During the prosecution’s case in chief, James Lonont, Ph.D
(Lonmont), a clinical psychologi st who had previously exam ned the
conpl ainant, was called to testify. Lonobnt opined that the conplai nant
had an intelligence quotient (I1Q of 43 and operated at the cognitive
I evel of a four- to seven-year-old person. On cross-exam nation, Lonont
expressed opinions that the conplainant was intellectually capabl e of
fantasi zi ng, changing facts to avoid puni shnent, and augmenting and
omtting facts regardi ng an event she had experienced.

The prosecution later called the conplainant as a witness. Having
est abl i shed her dininished level of cognitive functioning through
Lonmont, the DPA endeavored to lay a foundation for the conplainant’s

! HRE Rul e 601 (1993) states that “[e]very person is competent to be
a witness except as otherwi se provided in these rules.” HRE Rule 603.1 (1993)
provides that “[a] person is disqualified to be a witness if the person is (1)
i ncapabl e of expressing oneself so as to be understood, either directly or
t hrough interpretation by one who can understand the person, or (2) incapable
of understanding the duty of a witness to tell the truth.” “Not surprisingly,
HRE [Rule] 603.1 is primarily applicable to youthful and nentally infirm
witnesses.” State v. Kelekolio, 74 Haw. 479, 524, 849 P.2d 58, 78 (1993)
(internal quotation marks and citation omtted).
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conpetency to testify via the foll ow ng exchange:

. [By the DPA:] [Conplainant], is telling the truth good
or bad?

A. [By the conplainant:] od.

Q Is telling a lie good or bad? Is telling a |lie good or
bad?

A, Good.

Q Ckay. [Conplainant], do you know you're testifying in
court today. You know you're talking to everybody here today,
right? You have to tell the truth, okay. You understand that?

A, (Wtness shakes head.)

Q You have to answer, yes or no. You cannot nod your
head, because this man that’'s sitting right here has to take down
everything that you say, okay. You know that you have to tell the
truth today, [Conplainant]?

A.  Yes.

(Enphasi s added.)

The DPA then began her direct exanination of the conplainant. The
conpl ai nant was unable to identify Kel ekolio, who was present in the
courtroom She told the DPA that she was “very scared.” The
conpl ai nant eventually testified that Kel ekolio had forced her to the
back of the Handi-van, penetrated her vagina with his penis, instructed
her not to tell anyone, and drove her to work at the Helenmano
Plantation. On cross-exam nation, she was unable to explain the neani ng
of “kidnapping” and “rape” - words that she had utilized in her
testi nmony.

[ The defense attorney] failed to object at any time to the
conpl ai nant’s conpetence to testify, and the trial court did not engage
in an independent inquiry to establish conpetence.

ld. at 499-501, 849 P.2d at 68-69 (sone brackets in the original;
footnote omtted). On this record, the supreme court noted
several factors that were significant in its decision to notice

plain error® in connection with the conplainant’s conpetence to

8 “This court’s power to deal with plain error is one to be

exerci sed sparingly and with caution because the plain error rule represents a
departure from a presupposition of the adversary system- that a party nust

| ook to his or her counsel for protection and bear the cost of counsel’s

m stakes.” Kelekolio, 74 Haw. at 515, 849 P.2d at 74-75 (citation omtted).
“This court will apply the plain error standard of reviewto correct errors
whi ch seriously affect the fairness, integrity, or public reputation of
judicial proceedings, to serve the ends of justice, and to prevent the denial
of fundanental rights.” State v. Vanstory, 91 Hawai‘ 33, 42, 979 P.2d 1059,
1068 (1999) (brackets, citation and internal quotation nmarks onmitted).

Hawai i Rul es of Penal Procedure (HRPP) Rule 52(a) (2000) provides that “[a]ny
error, defect, irregularity or variance which does not affect substantial
rights shall be disregarded.” HRPP Rule 52(b) (2000) provides that “[p]lain
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testify:

In the present case, the trial court either nmade no findi ng of
conmpet ency or adjudged the conplainant to be conpetent sub silentio
However, our de novo review of the record persuades us that there was an
i nadequat e showi ng of conpetency for the follow ng reasons: (1) when
asked whether |ying was good or bad, the conpl ai nant responded, “Good”;
(2) the conpl ainant was unable to identify Kel ekolio, who was present in
court, although she repeatedly referred to himin her testinony by nane;
and (3) the conplainant did not appear to understand the nmeani ng of
particul ar sexual and other terms (i.e., “rape” and “kidnap”) that she
enmpl oyed in her testinony.

We recognize that it is by no nmeans certain that a conpetency
determination by the trial court, pursuant to HRE [Rule] 603.1, would
result in the conplainant’s disqualification to testify. For exanple,
the court in State v. Gonsalves, 5 Haw. App. 659, 706 P.2d 1333 (1985),
al t hough utilizing an inproper standard of review, held that it was not
error to allow a nmentally retarded twenty-eight-year-old sex assault
conpl ai nant, who had an 1 Q of 40 and functioned cognitively at the |leve
of a three- to four- year-old child, to testify. 1d. at 666, 706 P.2d
at 1339. Therefore, the question of testinopnial conpetency must be
determ ned on a case by case basis. W nerely hold, on the record
before us, that (1) the issue of the conplainant’s conpetency to testify
was reasonably called into question; and (2) the trial court conmtted
plain error in failing to engage in an independent inquiry and make an
express finding as to whether the conplai nant was conpetent to testify
before all owi ng her substantive testinmony to be exposed to the jury.

1d. at 528-29, 849 P.2d at 80 (footnote omtted).
On this authority, Rodriguez argues as foll ows:

Here, CWwas eight years old at the tinme of trial, was
devel opnental | y del ayed, didn't know her age at certain points, and
didn't know certain colors and basic concepts one would expect a child
of her age to know. During opening statenent, the State inforned the
jury that CWhas “trouble explaining things,” that “she will get
confused,” and that she “doesn’t al ways know when thi ngs happened or
even where.” \Wen asked whether it would be right or wong to say that
she is a monkey, CWstated that it was wong because she was not a
nonkey but a grown up. Wen asked whether it was good or bad to tel
the truth, CWsaid it was bad and when asked if she was sure she said,
“Yes.” Finally, when asked at the end of her direct testinmony if she
was meking all this stuff up, she said “yes” and that she was telling a
“big story.” Like the witness in Kelekolio, CWhad a |imted degree of
know edge and understanding and was linited in her ability to organize
the experience cognitively and to differentiate it fromthe offenses
committed by Uncle Joey. Under these circunstances, it was error to

errors or defects affecting substantial rights nay be noticed although they
were not brought to the attention of the court.”
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deny [Rodriguez’s] request for a conpetency hearing.

Opening Brief at 15. W put to one side the assertions contained
inthe first two sentences of this argunent, culled as they are
fromstatenents made by the DPA, pretrial and during his opening
statenent, that are largely unsubstantiated in the bal ance of the
record. Instead, we focus on the actual testinony of the CWat
trial, which denonstrates that Rodriguez’s assertions in this
respect are, in the nain, selective and slanted representations
of the record. At the start of the CWs testinony, the follow ng

col | oquy occurr ed:

EXAM NATI ON

BY [ THE DPA]:

Hell 0. Could you tell us your nane.

[(CWstates her given nane.)]

[CW, you have a | ast nane?

[(CWstates her surnane.)]

How ol d are you today?

Ei ght.

Do you go to school ?

Yes.

Where do you go to school at?

By my house.

By your house? Who is your teacher?

Ms. Castle.

Do you |ike her?

Yes.

Now what sort of things do you like to do at school ?

Pl ay toys.

You play ganes over there?

Yes.

What ki nd of ganmes?

Wite on the chal kboard.

Wite on the chal kboard. Do you know we are at court today,

[CW?
VWhat ny Uncle Joey themdid to ne.
You mentioned sonet hi ng about what Uncle Joey did to you?

d on a second. Do you know that we are here at court today?
Yes.
Now at school do you guys have some rules that you have to

OP30> OPOPOPOPOPOPOPOPOPOPO

Just
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fol |l ow?

A Yes.

Q It’s the same kind of thing when we are here at court, we have
some rules that we have to follow. Do you understand that?

A.  Yes.

Q If I were to say, Hey, [CW, you are a nonkey, is that right
or is that wong?

A.  Wong.

Q How cone?

A. Because |'’m not a nonkey.

Q Are you sure you are not a nonkey?

A.  No.

Q \Wat are you?

A. A grown up.

Q A grown up? You are eight years old; right?

A Yes.

Q Now do you know what it neans to make a pronise, [CW?

A. A promise neans tell the truth.

Q Tell the truth? Oay. If | were to say that you are a
nonkey, that’s wong; right?

A. Yes.

Q Is that good or bad to tell the truth?

A. Bad.

Q Bad to tell the truth? Are you sure about that?

A.  Yes.

Q Hold on. Let’s back up a second. Ckay.

When you are at hone and you tell your mom that’s Ms. Mddie
sitting over there, that’s who you stay wth?

A, Yes.

Q You tell her I"'mgoing to clean up ny room Are you supposed
to do that?

A Yes.

Q If you don't do that, is that good or bad?

A.  Bad.

Q How cone?

A. Because | didn’t clean up nmy room

Q MNowif | were to say that your nane is [(CWs given nane)] and

you are eight years old and you have a pretty dress on today, is that
right or wong?

A.  Right.

Q Now here at court one of the rules that we have is that we
have to tell the truth. Do you understand that?

A.  Yes.

Q Now do you know what happens if you tell alie? Let nme ask it
to you this way. Now at school or at home if you tell alie, do you get
into trouble?

A, Yes.

Q So if we use the sane rule here at court, is that okay with
you?

A Yes.

Q So can you prom se everybody that’s in here that whatever we
tal k about today —-

A.  Yes.

Q — that that’'s only going to be the truth?
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A Yes.
Q You are sure about that?
A Yes.

[ THE DPA]: Your Honor, subject to any additional voir dire or
objection, at this time |I'd ask that the w tness be sworn.

THE COURT: [Defense counsel], do you want a chance for voir dire?

[ DEFENSE COUNSEL]: Yes.

VO R DI RE EXAM NATI ON

BY [ DEFENSE COUNSEL] :

) CW, . . . Good afternoon. When you said that it’'s bad to
tell the truth —

THE COURT: \What did you say?

[ DEFENSE COUNSEL}: Earlier she had said it’s bad to tell the
truth in response to the [DPA"' s] questi oning.

THE COURT: | didn’t hear that.
[ DEFENSE COUNSEL]: Threw a nonkey wench in his questioning also,
Your Honor.

BY [ DEFENSE COUNSEL] :

Q M question to you is you heard that question before today,
didn’t you, whether is it good or bad to tell the truth?

A. Bad -- good.

Q It's good? All right. Now you've had practice with this kind

of question before, like is your name [(CWs given nane)]; yes or no?

A Yes.

Q And also questions likeif | say you are a nonkey, is that
truth?

A.  No.

Q You had that kind of questions before, though; right?

A, Mm hmm

Q So you’'ve had that kind of practice?

A.  Yes.

[ DEFENSE COUNSEL]: No further questions.

THE COURT: So no objectionto this witness being swornin as a w tness
inthis matter?

[ DEFENSE COUNSEL]: No objecti on.

THE COURT: [CW, would you stand up, please, and raise your right hand.

At the beginning of the CWs substantive testinony, she was able
to identify her alleged assail ant:

Al right. Do you know sonebody named Papa?

Yes.

VWo is that?

My Grandpa Ray.

Your Grandpa Ray? Do you see Grandpa Ray here in this roonf
No.

Now your grandpa, what does he | ook Iike?

(No response.)

Is he a big person, little person?

Bi g person.

FPOP>PO>PO0 >0 >0
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Q Is he bigger than you? 1Is he bigger than you are?

A.  Yes.

Q | see you sort of looking over there off to one side. Are you
| ooki ng at sonebody?

A.  Yes.

Q Who are you looking at?

A. MW G andpa Ray.

Q  Your G andpa Ray?

A.  (Nods head.)

Q So is Grandpa Ray, you see himright now?

A.  (Nods head.)

Q You are nodding your head. What does that nmean? Is that
“yes” ?

A Yes.

Q Can you do ne a favor, can you stand up and can you just point

to wheré you see Grandpa Ray.
Over there. (Pointing.)

There’s two people over here, [CW. Wich person is your
Grandpa Ray?

O >

A.  (Pointing.)

Q Is it this man here?

A.  That one. (Pointing)

Q Is that man here; is that right?

A.  (Nods head.)

Q You are nodding your head. Is that “yes” or “no”?
A Yes.

Q

. You may sit down.

[DPA]:  Your Honor, may the record reflect the identification of
Def endant Rodri guez.

THE COURT: The record will reflect this witness had identified
the defendant at this point.

At the end of the DPA's direct exam nation of the CW the
foll owi ng transpired:

Q And what you've told us here today, all these people over
here, are you naking all that stuff up?

A, Yes.

Q You said yes?

A.  Yes, that was true because that’'s what they did to ne.

Q Let ne stop for a second. | just want to make sure we all
under st and, okay?

When you said that Grandpa Ray did those things to your punani and
your butt, is that the truth?

A.  Yes.

Q Are you sure?

A, Yes.

Q Are you telling a big story about that?
A Yes.
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On the true and nmuch nore devel oped record before us in
this case, it is clear the CWhere did not begin to approach the
beni ghted state of the adult conplainant in Kelekolio. On
bal ance, “we [cannot] hold, on the record before us, that (1) the
i ssue of [the CWs] conpetency to testify was reasonably call ed
into question; and (2) the trial court comrtted plain error in
failing to engage in an independent inquiry and make an express
finding as to whether the conpl ai nant was conpetent to testify
before all owi ng her substantive testinony to be exposed to the
jury.” Kelekolio, 74 Haw. at 528-29, 849 P.2d at 80 (footnote
omtted; enphasis supplied).

W al so cannot conclude, as Rodriguez urges, that “it
was error to deny [his] request for a conpetency hearing.”
Opening Brief at 15. Al though the court did not hold what was
dubbed a conpetency hearing, the DPA questioned the CW
extensively on the issue and the court allowed defense counsel to
voir dire the CWon her conpetence to testify -- and to defense
counsel’s apparent satisfaction, for he did not then seek to
disqualify CWas a witness; indeed, he expressed no objection to
her being sworn as a witness before the jury. The procedure
followed in this case was the functional equivalent of a
conpetency hearing. And on the record before us, the fact that

it was held in the presence of the jury did not constitute an
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abuse of discretion. HRE Rule 104(c) (1993) (“Hearing of jury.
Hearings on the adm ssibility of confessions shall in all cases
be conducted out of the hearing of the jury. Hearings on other
prelimnary matters shall be so conducted when the interests of
justice require or, when an accused is a witness, if the accused
So requests.”); Kelekolio, 74 Haw. at 529 n. 24, 849 P.2d at 80
n.24 (“In accordance with HRE [Rule] 104(c), whether a HRE [Rul €]
603. 1 hearing should be conducted in camera is a matter within

t he sound discretion of the trial court.” (Citation omtted.)).
B. Dr. Schneider’s Testimony.

Rodri guez next argues that

[t]he court conmitted plain error when it pernmitted . . . Dr. Schneider
to testify that she believed CWs statenents. Although only qualified
as an expert in pediatrics, the court [(sic)] allowed Dr. Schneider to
venture an opinion as to the truthful ness of CWs sexual abuse
allegations[.] The court also conmitted plain error when it failed to
give a limting instruction as to the purpose for which the expert
testinmony could be admitted, that is, to denonstrate that the CWs
behavi or was consistent with that of a sexual assault victim

Opening Brief at 11 (citation to the record onmtted).

Taking up the issue of Dr. Schneider’s qualifications
first, which we review for an abuse of discretion, State v.
Ri nehart, 8 Haw. App. 638, 643, 819 P.2d 1122, 1125 (1991)
(concluding that the trial court’s qualification of a witness as
an expert in “sexual assault therapy” was not an abuse of
di scretion), we note that in addition to the stipulation of the

parties that “Dr. Schneider is an expert and qualified in the

-19-



NOT FOR PUBLICATION

field of pediatrics[,]” Dr. Schneider testified that she is
board-certified in pediatrics, and that “lI don’t work in general
pediatrics; | work in child abuse and negl ect, and as part of
that 1’mthe nmedical director at the Kapiolani Child Protection
Center and the nedical consultant to the Sex Abuse Treat nent
Center.” There was no abuse of discretion in connection with Dr.
Schneider’s qualification as an expert w tness.

The issue of Dr. Schneider’s qualifications is nerely
subsi diary, however, to Rodriguez’'s primary objection in this
connection -- that Dr. Schneider ventured a direct opinion as to

the CWs truthfulness. See State v. Batangan, 71 Haw. 552, 563,

799 P.2d 48, 54 (1990) (vacating a child sex abuse conviction
because an expert in the treatnment of sexually abused children
inmplicitly opined that the conpl ai nant was believabl e and t hat
she had been abused by the defendant). Rodriguez identifies the

followng testinmony as such: “the facts of what happens | don’t

tend to doubt when they are given to ne in detail[.]” Opening

Brief at 19 (enphasis in the original). Here again, Rodriguez’s
representation of the record is selective and slanted. The true
and conplete record in this respect is as follows, and occurred

during defense counsel’s cross-exam nation of Dr. Schnei der

Q . . Are you aware that in January [1998] and certainly in
February, th|s child did not go over to her G andfather Raynond
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Rodri guez’ s house?®

A. Well, you know, | have to frame ny answer by saying that at
this age we don’t expect children to recall chronol ogy very well, and
sone children will say many times and nmean a hundred tines and others
will say many times and nean twice. Sonme will say a long tine ago and
mean | ast week, and others would say a long tinme ago and nean | ast year
So | never -- | didn't set much score by her saying that sonething had
occurred specifically yesterday or last night at the grandma’ s house.
just wote down what she told me, and | didn’t go into the details with
t he social worker of where she had been staying.

Q Al right. You say you don't set much score by this because
young children could be basically all over the board on their
ref erences?

A.  Wth chronol ogy, vyes.

Q Yet you earlier describe this child as being articulate and
conmmuni cative and all of this?

A Yes.

Q Are you inplying that she’s a bright child?

A I'’minplying that she’'s an articulate child, but it’s nornal
for a child her age to not have a -- devel opnentally six-years-olds
[(sic)] cannot recall chronicity of events the way that an adult can, so
events may be told out of order and that’'s nornmal. W expect that in a
child that age. It doesn’'t reflect whether they are intelligent or not

intelligent, it’s just the way they are devel opnentally at that age.
Q And | ocations?

A. Locations, you know, are usually -- the facts of what happens
| don't tend to doubt when they are given to me in detail. Children who
are six years old -- and | can’t say all children, but | can say

generally children who are six years old are able to tell you things
that happened and they are pretty good at telling you where things
happened, but it’s the chronicity -- the chronol ogy of the events that
of ten confuses them

Q Let us separate the chronicity portion and just | ook at the
| ocation of where it’'s related, where it’'s supposed to have occurred.

A kay.

Q And particularly when we are dealing with | andmarks or places
that the child is famliar wth, such as a particul ar grandnother’s
house. Now you are saying that those types of details are —

A. Recalled nmuch better

Q You consider that to be a good detail, then?

A, Yes.

(Enmphasi s and footnote supplied.)

? Dr. Victoria Schneider (Dr. Schneider) had testified, just before

the quoted testinony, that her examination of the conplaining witness (the CW
had taken place on February 7, 1998, and that the CwWhad i nformed Dr.

Schnei der that Rodriguez had touched her the night before at her grandmother’s
house, presumably the house of her grandnother Donna Bl akenor e.
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Clearly, the purportedly exceptionable testinony was
not an opinion as to the CWs truthfulness or credibility. In
context, it addressed the general tendency of children that age
to be relatively benused as to quantity and tinme, yet relatively
clear as to location. The testinony was not what Rodriguez says
it was, and it was certainly not objectionable. Indeed, it was
not harnful to Rodriguez. Defense counsel exploited the
testinmony in cross-examning Dr. Schneider, and now, Rodriguez
seeks to turn it to his advantage on appeal, infra. This point
of error has no nerit. Rodriguez’s renmaining conplaint in this
connection -- the lack of a limting instruction that would have
warned the jury not to use Dr. Schneider’s testinony as evidence
of the CWs truthfulness or credibility -- is |ikew se devoid of
merit.

C. Sufficiency of the Evidence.

For his final point of error on appeal, Rodriguez
contends there was insufficient evidence to support his
convictions. In considering whether evidence adduced at trial is
sufficient to support a conviction, we are guided by the

foll ow ng principles:

On appeal, the test for a claimof insufficient

evi dence is whether, viewi ng the evidence in the |ight
nost favorable to the State, there is substanti al

evi dence to support the conclusion of the trier of
fact. State v. Ildefonso, 72 Haw. 573, 576, 827 P.2d
648, 651 (1992); State v. Tamura, 63 Haw. 636, 637,
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633 P.2d 1115, 1117 (1981). “‘It matters not if a
convi ction under the evidence as so consi dered mni ght
be deermed to be agai nst the weight of the evidence so
long as there is substantial evidence tending to
support the requisite findings for the conviction.’”
|l def onso, 72 Haw. at 576-77, 827 P.2d at 651 (quoting
Tamura, 63 Haw. at 637, 633 P.2d at 1117).
“‘Substantial evidence’ . . . is credible evidence
which is of sufficient quality and probative value to
enabl e a man of reasonable caution to reach a
conclusion." See id. at 577, 827 P.2d at 651 (quoting
State v. Naeole, 62 Haw. 563, 565, 617 P.2d 820, 823
(1980)).

State v. Matias, 74 Haw. 197, 207, 840 P.2d 374, 379 (1992).

“Furthernore, it is well-settled that an appellate court wll not
pass upon issues dependent upon the credibility of w tnesses

and the weight of the evidence.” Tachibana v. State, 79 Hawai ‘i

226, 239, 900 P.2d 1293, 1306 (1995) (brackets, internal
guotation marks and citation omtted).

On this point, Rodriguez reasons as foll ows:

In the present case, the only evidence of [Rodriguez’s] guilt was
supplied by a w tness whose conpetency was, at best, in question. That
evi dence took on the appearance of substance only because it was
repeated over and over again by the State’'s witnesses. However, on
closer exam nation, it is clear that the testinony is effectively
i ndi stinguishable fromthe allegations against Uncle Joey. CWtestified
that the offenses were all conmitted at Grandma Donna’s house, where
[Joseph] lived. [Rodriguez] and [ Donna] had been divorced for ten years
and there is no evidence that [Rodriguez] spent tine or stayed at
[Donna’s] home. If Dr. Schneider is correct that children CWs age are
reliable in recalling places, if not times or sequences, then CWs
testinmony suggests that it was Uncle Joey, not [Rodriguez], who
assaulted her. As for her description of the alleged offenses, CW never
defined “boto.” Although she testified that [Rodriguez] touched her
where she nakes “doo-doo” with his boto, she adnmitted that she doesn’t
know where she makes doo-doo and that she was sleeping at the tine.
Absent the prejudicial statement by Dr. Schneider that made it clear she
believed CW there was not substantial evidence to enable a person of
reasonabl e caution to fairly conclude that [Rodriguez], as opposed to
Uncl e Joey, was guilty beyond a reasonabl e doubt.

Opening Brief at 20-21. W disagree. First, we put to one side
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Rodri guez’ s conpl ai nt about “the prejudicial statenment by Dr.
Schneider[.]” See discussion, supra. Second, we notice that the
word “boto” is patois for “penis.” And we have al so di scussed,
supra, the issue of the CWs conpetence to testify. Wat we are
left with, in distillate, is an argunent that the jury should not
have believed the CW

On direct exam nation, the CWtestified that “G andpa
Ray” touched her “punani” -- “where you go shi-shi fronf -- with
his hand, and did not stop when she told himto stop. The CW
remenbered that “G andpa Ray” put his “boto” inside her “punani,”
that it hurt, and that, “The thing was bleeding and | started to
go to doctors.” Further, the CWsaid that “G andpa Ray” touched
her “butt” with his hand. The CWal so recalled that “G andpa
Ray” touched her on the inside of her “okole” — “where you nmake
doo-doo” -- with his “boto,” and that it hurt and nmade her feel
sad and cry. The CWtestified that “Gandpa Ray” did these
things to her at “Gandna Donna’s house[.]” The CWnade siml ar
al | egations against “Uncle Joey.” When asked why she told
“Grandma Donna” about these things, the CWresponded, “‘ Cause ny
private parts was hurting.” On cross-exam nation, the CW
confirmed her testinony on direct that the sexual abuse by
“Grandpa Ray” happened while she was staying at Donna’ s house.

At that tine, her brother and sister, her cousins, and her “Uncle
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Joey” were also living there. The CWrenenbered that she told
“Cat hy” about the abuse before she told Donna.

Taking the evidence in the Iight nost favorable to the
State, the foregoing testinony of the CWwas, in and of itself,
substantial evidence sufficient to support Rodriguez’s
convictions. Matias, 74 Haw. at 207, 840 P.2d at 379. As for
Rodriguez’s contention that the jury should not have believed it,
that was a matter of credibility for the jury, and not one within
our purview. Tachi bana, 79 Hawai‘i at 239, 900 P.2d at 1306.

III. Conclusion.

The March 13, 2000 anmended judgnment of the court is

affirned.

DATED: Honol ul u, Hawaii, March 6, 2003.
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