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In this nedical mal practice action, Defendants-
Appel | ants George S. Boren, MD. (Dr. Boren), George S. Boren
M D., Inc. and Maui Radi ol ogy Consultants (collectively, the
Boren Defendants) appeal , by | eave of court to take an
interlocutory appeal , the March 15, 2000 order of the circuit
court of the first circuit that granted a new trial after the
jury found in their favor. Because the court abused its
discretion in granting the notion for newtrial, we reverse the

March 15, 2000 order.



I. Background.

Christian Stallworth (Christian) grew up on the island
of Maui with his nother, Christine Stallworth (Christine), two
ol der brothers, ljon and Issac, and grandparents. He was an
active child, basketball being his favorite sport.

On June 11, 1988, when he was six years old, Christian
tripped and hit his head while playing at home with his brothers.
When Christine returned hone, Christian was “throw ng up and
sick,” so she took himto the hospital. The hospital gave him an
X-ray in the energency room The result was negative. Christian
stayed overnight, and the hospital discharged himthe foll ow ng
day.

On June 20, 1988, Christine took Christian to see a
neurol ogist, Dr. Loren Direnfeld (Dr. Direnfeld), because
Christian was having difficulty in school with | earning and
information retention. Christine was concerned that Christian's
difficulties were related to oxygen deprivation at birth. The
unbi lical cord had been wapped around Christian’s neck tw ce.
Dr. Direnfeld s exam nation of Christian did not reveal any
neurol ogi cal defect. There was no sign of any brain injury
related to Christian’s June 11 fall.

On March 23, 1989, Dr. Direnfeld re-examned Christian
“because of concerns for problenms with dyslexia or a reading

problemor a learning problem” Dr. Direnfeld arranged for
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Christian to undergo both a CT (or CAT) scan' of the brain and an
el ectroencephal ogram (EEG, a brain wave test. Dr. Direnfeld
made the decision to order a non-contrast CT scan, as opposed to
a contrast CT scan. He explained that a contrast CT scan
requires sedating the patient and injecting the patient with an
x-ray dye known to cause allergic reactions in sonme patients.
Further, according to Dr. Direnfeld, Christian s el enental

neurol ogic examwas normal, “[s]o there wasn’'t a clear — there
wasn’t an indication to use contrast in the CAT scan in
Christian’s case at that tine. Like — if | may say, like with
the EEG | expected the result would be normal or negative.”

On March 31, 1989, Maui Radi ol ogy Consultants
adm ni stered Christian’s CT scan without contrast. Dr. Boren, a
general diagnostic radiologist, interpreted the CT scan and
dictated a report detailing the results. The report listed Dr.
Direnfeld as the referring physician, and the section calling for
“pertinent clinical history” noted post traumatic headache and

dyslexia. Dr. Boren reported:

CT SCAN OF THE HEAD W THOUT CONTRAST.

Procedure: Mul ti ple contiguous thin section CT cuts
are taken through the brain without IV contrast

adm ni stration. No conplications were encountered

! A CT scan involves a specialized, conputerized x-ray which permts

exam nation of parts of the body by means of multiple “slices,” which may be
of varying thickness, across the body. The “slices” cut parallel to the
ground and, in a CT scan of the brain, move successively upward from the base
of the brain towards the top. These “slices” are then exam ned and
reconstituted by the conputer before being read and interpreted by a
radi ol ogist. A contrast CT scan is a CT or CAT scan performed after the
intravenous adm nistration of iodine-based contrast materi al
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Fi ndings: The frontal sinuses are undevel oped. The

sphenoi d sinus appears normal. The mastoid air cells
appear normal. The ventricular systemis normal in
size and shape, is symmetric bilaterally, and reveals
no evidence of mdline shift. | see no evidence of

either high or low density lesions within the brain
substance, and there is no evidence of sub or epidura
fluid collections.

CONCLUSI ON: Nor mal CT scan of the brain wthout
contrast.

Dr. Direnfeld did not see Christian again after the March 1989
visit, as both the CT scan and the EEG were normnmal .

In 1992, Christian and his famly noved to Georgi a.
Prior to Cctober 1996, Christian did not experience any
significant health problens and, in fact, excelled at athletics.
He played both football and basketball for his school. His
not her pointed out that he was his school’s “star player” in both
sports. He also played basketball extra-scholastically on a
state team and was ranked nationally.

Christian’s health problem surfaced on Cctober 10,
1996, when he was in the ninth grade. Christian was attending a
Christian canping retreat in Clayton, Georgia, over two hours
fromhis home. Apparently, Christian went sw mmng and was
attenpting a somewhat difficult dive when his neck jerked and he
heard a pop. Twenty mnutes |ater, he had the worst headache of
his life. Christian was al so experienci ng somre weakness, so his
coach took himto the energency roomof a |ocal hospital that
night. Imrediately after speaking with Christian’s coach,

Christine called Dr. Patricia Aenn (Dr. denn), the famly
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doctor. Dr. G enn recalled being concerned about Christian's
head. Later, the school’s principal called Christine to inform
her that the hospital had released Christian and prescribed him
Tyl enol, apparently attributing his synptons to a viral
infection. Christian went back to canp.

The next day, Christine picked Christian up at his
school as he returned fromhis retreat. Christine testified that
“he didn’t look Iike ny Christian. He was kind of dragging his,
um right leg, and he was, um conpl ai ni ng about his head. And
the first thing he said was ‘ Take ne to Egleston.’” Christine
took himto see Dr. denn. Dr. Genn directed Christine to
i medi ately take Christian to Crawford Long Hospital for a CT
scan. The results revealed that Christian had a blood clot in
hi s brain.

On Cctober 14, 1996, Christian was transferred from
Crawford Long, a general comunity hospital, to Egleston, a
pedi atric hospital affiliated wwth Enory University. At
Egl eston, Christian was placed in the care of Dr. Joseph Petronio
(Dr. Petronio), a pediatric neurosurgeon. Dr. Petronio
determned that Christian's brain harbored an arterio-venous

mal formation, or “AVYM” He explained that an AVYM i s:

an abnormal connection between arteries which carry

bl ood fromthe heart to the brain and veins that carry
bl ood from the brain back to the heart. And typically
the classical arterio-venous malformati on has what we
call a nidus. It has a small tangle of blood vessels
and, you know, you can use various terms to describe

t his. Peopl e have tal ked about bow s of spaghetti or
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mal formation that’s had 14 years to mature[.]

tangl es of spaghetti or balls of yarn. And what this
is is an abnormal ball of blood vessels. It’s not a
normal structure. And because of that it is prone to
henorr hage. So —-

[Stallworths’ attorney]: So a nidus again,
Doctor, is what?
[Dr. Petronio]: A nidus is a small tangle of

abnormal bl ood vessels that are typically part of an
arterio-venous mal formati on. The funny thing about
arterio-venous mal formations in children is that they
can have several different forms and they can be quite
dynam c. They're actually quite different than
adul ts. In children this nidus can be quite small and
can be very difficult to visualize sometimes at all
And AVMs in children can have a big fistulas [(sic)]
conmponent where arteries shunt blood directly to veins
and not all of the arteries feed into a nidus. There
are several -— those are the main anatom c differences
in children.

Sometimes in children AVMs expand or grow
t hroughout chil dhood so that they can start as a
relatively small |esion and enlarge, but the major
risk . . . is that it can act as a mass. It can act
as a structure pushing on a normal brain and therefore
it can cause headaches than [(sic)] can cause
neurol ogic synmptons |i ke weakness, sensory
di sturbances. And one of the catastrophic problens
that can occur with an AVMis that it can henorrhage.
And, you know, over the years we know that that’'s the
devastating thing that can happen with AVMs. It
happens at a rate of somewhere between one and a half
and two percent per year so that it’'s a cunulative
life expectancy. The |onger someone is going to live
with an AVM, the greater their cumul ative risk of
henmorrhage is. If I saw a patient who was 85 and had
an AVM, | mi ght not recommend that we treat it at all
because the life expectancy of the patient would be
relatively short whereas a younger child with an AVM
who woul d be expected to live 70 years would have a
much greater cumul ative risk of hemorrhage

Having said that, in children AVMs tend to

henorrhage nore than in adults. So when | see an
incidental AVYMin a child, it’s something that we
typically strongly recommend be treated. It’s not an

emergency to treat it because the risk of hemorrhage
is only one and a half percent per year.

Petroni o opined that Christian’s AVM was “a congenital

in nost patients . . . these are congenital nalformations that

can mature, grow, or change over tinme[.]”

We believe



Dr. Petronio formulated a plan for Christian’s
treatment. Christian’s henorrhage “was in a very inportant area
of his brain. It was in the parietal |obe which is just behind
the ear of the brain. That’'s inportant for novenent, for control
of the opposite side of the body as well as for sensation. Lower
down in the parietal |obe |anguage function is served and things
i ke mat hematical function[.]” Dr. Petronio testified that, with

a henorrhage in a crucial area of a child s brain,

we tend to try to treat it medicinally first unti

some of the swelling and inflammtion around the
henorrhage resolves. To try to remove the clot in
somebody who's relatively stable [(sic)] | think would
not be a wi se maneuver.

So in addition to formulating a plan to renmove
the mal formation electively we put them on medicines
to reduce likelihood of having seizures and to reduce
the swelling around the clot and the mal formati on

Dr. Petronio estimated that he operates “between 10 and
20 tinmes per year on arterio-venous malformations in children.”
Dr. Petronio planned to wait approximtely four to six weeks
before operating on Christian. “W like to wait until the
chil dren have pl ateaued and that typically takes anywhere from4
to 6 weeks after an acute henorrhage.” Some of Christian’s
synptonms were inproving due to the nedications, but were “still
present.”

Dr. Petronio noted that the risk of rebleeding in a
child who has had an AVM henorrhage is six percent per year
during the first year after the henorrhage, as opposed to the

standard risk of one and a half to two percent per year
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thereafter. Dr. Petronio explained that he bal ances the risk of
spont aneous rebl eedi ng agai nst the risk of disastrous
consequences to critical areas of the brain attendant upon an

i mredi at e operati on.

Unfortunately, a few days later, Christian suffered a
rebleed. Up until that point, Christian had been awake and had
shown i nprovenent. However, on COctober 17, 1996, Christian
“deteriorated acutely” when he had a seizure which catal yzed the
rebl eed.

Dr. Petroni o happened to be in the hospital at the tine
maki ng his | ate-evening rounds. He performed i mredi ate energency
surgery on Christian. Dr. Petronio surm sed that Christian
“probably woul d not have survived” had Christian not already been
in the hospital. The energency surgery essentially becane “a
sal vage operation, an operation to take out the majority of the
blood clot.” After the operation, a pathology report confirned
that Christian had a “classic [AVM with a nidus.” Follow ng the
energency operation, Christian underwent a nunber of other
surgeries as a result of what Dr. Petronio referred to as
Christian’s “catastrophi c henorrhage.”

Christine remenbered that Dr. Petroni o asked her after
t he emergency surgery whether Christian had ever had a CT scan of
his brain. Christine said no, but her son Ijon, who was al so

present, rem nded her of the CT scan taken nore than seven years
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earlier by Maui Radi ol ogy Consultants. Dr. Petronio asked
Christine to get that CT scan. Dr. Petronio testified that when
he viewed the March 31, 1989 CT scan provided by Christine, he
recogni zed “sone abnormalities in the sane area of this
mal formati on that were consistent with an arterio-venous
mal formation.” Dr. Petronio maintained that the abnormalities
were “pretty apparent. | nmean it was very easy to see.”
Unfortunately, Christian did not significantly inprove
after the rebleed and remains in a “sem -vegetative state.”
According to Dr. Petronio, although Christian has “nmade smal |
i nprovenents to the point where he does open his eyes and he is
abl e to perhaps recognize his famly[,]” he “has no neani ngf ul
function . . . . doesn’'t do anything purposefully.” He is unable
to talk or care for hinmself. Conplicating Christian’s care is
his size. He is between 6' 7" and 6'9" in height and wei ghs over

two hundred pounds, which makes him*“very hard to care for[.]”

Dr. Petronio predicted that Christian should have “a
very normal |ife expectancy into his *60s or early *70s.”
However, Dr. Petroni o nade a sonber observation: “Wll, at this

point it’s been three and a half years since his henorrhage, and
| don’t hold out nmuch optimsmat all that he’s ever going to
I nprove significantly froma neurol ogi c standpoint.”

On February 12, 1999, Christine initiated a | awsuit,

I ndividually and as Christian’s prochein ami (collectively, the
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Stal lworths), against the Boren Defendants. The conpl ai nt

all eged, in pertinent part:

9. On or about March 31, 1989, Christian Wesley
Koa- Ki ai Stallworth became a patient of defendants Dr
Boren, Dr. Boren, Inc. and Maui Radi ol ogy, and
defendants Dr. Boren, Dr. Boren, Inc. and Mau
Radi ol ogy undertook to interpret a radiologic study
for Christian Wesley Koa-Kiai Stallworth by neans of a
non-contrast CT scan of his brain.

10. Def endants carel essly and negligently
interpreted the March 31, 1989 non-contrast CT scan of
Christian Wesl ey Koa-Kiai Stallworth’s brain, and/or
carel essly and negligently exam ned, monitored,

di agnosed, prescribed, cared for and treated Christian
Wesl ey Koa-Kiai Stallworth, causing Christian Wesley
Koa- Ki ai Stallworth severe injuries, including a
ruptured arteriovenous malformation in Christian’'s
brain, resulting in permanent and irreversible brain
damage for which Christian requires conmplete care and
total assistance with all activities of daily |iving,
mental and enotional distress and other disabilities.

WHEREFORE, plaintiffs demand judgment agai nst
defendants, jointly and severally, for general and
speci al damages in ampunts that will be proven at
trial, and for their costs, pre- and post-judgment
interest fromthe date of the incident, reasonable
attorneys’ fees, and such other and further relief as
the Court deems just and proper[.]

On March 8, 1999, the Boren Defendants filed an answer to the
Stal l worths’ conpl ai nt.

Jury trial began on January 10, 2000. The trial was
part of a “jury innovations project[,]” which allowed the jurors
to take notes, submt witten questions to be asked of w tnesses,
and receive partial jury instructions just before closing
argunents. The parties agreed that there were two primary issues
at trial: what was the applicable standard of care in this case,
and did Dr. Boren breach that standard?

Dr. Boren testified initially as an adverse wi tness for

the Stallwort hs. He confirnmed that the March 31, 1989 CT scan of
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Christian’s brain utilized the standard distribution of inmages --
successive slices four millimeters thick nmoving upward through
the base of the brain, then switching to cuts eight mllinmeters
thick through the rest of the brain. For sone reason no | onger
in menory, a fewre-cuts two millineters thick and a few four
mllimeters thick were taken in the central area of the brain,
starting about five slices above the |ocation of the AYM The

foll owi ng exchanges took place during direct exam nation:

[Stall worths’' attorney]: You in fact, sir, were
the radiologist that read the CT performed on
Christian Stallworth at Maui Menorial [Hospital] on
March 31, 1989; is that correct?

[Dr. Boren]: Yes, sir.

[Stall worths’ attorney]: And that CT was what’'s
referred to as a CT of the brain without contrast; is
that correct?

[Dr. Boren]: Correct, sir.

[Stal lworths’ attorney]: And as | understand it
you have no particular — you have no independent

recoll ection of doing this particular CAT scan sone
ten years or so ago; correct?

[Dr. Boren]: That is correct. I do not
remenber .
[Stall worths’' attorney]: And that history -- so

it’s fair to say that you knew of the history of post-
traumati ¢ headaches and dyslexia at sometime [(sic)]
before reading, interpreting, and reporting your
findings on the CT?

[Dr. Boren]: Yes, sir.

[Stallworths’ attorney]: And it was your
conclusion after reading and interpreting this CT that
it was a normal CT of the brain without contrast;

correct?

[Dr. Boren]: Yes, sir.

[Stal |l worths’ attorney]: You don't have any
recoll ection whether Dr. Direnfeld actually revi ewed
this filmor not; is that correct?

[Dr. Boren]: No, | don’'t.

[Stallworths’ attorney]: And as | understand it

you don’'t recall any conversation with Dr. Direnfeld
either back in 1989 about Christian or your
interpretation of the CT; is that correct?

[Dr. Boren]: That is correct.

[Stal |l worths’ attorney]: You' ve |ooked at the
1989 scan of Christian for March on several occasions
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more recently; isn't that true?

[Dr. Boren]: Yes, sir.

[Stall worths’ attorney]: And you |ooked at them
again both before and at your deposition back in Apri
of this year in Reno?

[Dr. Boren]: Yes.

[Dr. Boren's attorney]: Actually |ast year

[Stal l worths’ attorney]: I"m sorry. It is |ast
year. Thank you

[Stall worths’ attorney]: And | think at that
time it was your testimony that you still believe that
you read this CAT scan correctly when you reported it
as normal, and you still believe it does not show any
abnormality; is that correct?

[Dr. Boren]: In April 1999 at that deposition
that’ s correct.

[Stall worths’ attorney]: And you agree at the
time of your depo and | assunme now that with all the
informati on that we presently have that that higher

density, lighter spot on imge 21 could have been an
AVM back in 1989; correct?
[Dr. Boren]: Could have been, yes.

[Stal l worths’ attorney]: Okay. But at the time
of your deposition you expl ained that the higher
density, lighter spot on Image 21 was due to vol une
averaging? it with the structure you see on the next
slice here meaning Imge 22? 1Isn’'t that what you
sai d?

[Dr. Boren]: I —- | said at the deposition that
I didn’t have any particular recollection of reading
that scan in 1989, but by way of explaining it to you
I thought that was a plausible explanation

[Stal l worths’ attorney]: Didn’t you say you
were sure you interpreted at that time and that Slice
21 is part of volume averaging with a structure you
see on the next slice here neaning 227

[Dr. Boren]: | said “I am sure”?

[Stal |l worths’ attorney]: Yes. Wuld you like
your deposition?

[Dr. Boren]: No. That's —- | believe you
[Stal l worths’ attorney]: Okay.
[Dr. Boren]: I, uh —- | know that you and

di scussed this at deposition.
[Stal |l worths’ attorney]: Okay.
[Dr. Boren]: And | said this is probably or

what | felt was that this was probably how I expl ai ned
that to myself as | | ooked at the scan.
[Stall worths’' attorney]: Okay. ‘Cause you saw

2

Vol ume averaging, also referred to as partial volum ng,

occurs

when only part of a structure is transected by one slice of the CT scan. The

adj acent
di fferent

slice or

the course of computer reconstitution of the images, an inaccurate
representation of the structure may result.
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somet hing and you explained it in all probability you
beli eve back in 1989 is volume averagi ng?
[Dr. Boren]: Yes.

[Stal l worths’ attorney]: Doctor, this isn't an
easy question, but you’'re under oath. As you | ook
back at it now in ‘89, putting yourself back there,
would it be fair to say that really what happened is
—- and |’ m not picking at you as an individual, as a
radi ol ogi st —- that you just made a m stake on this
filmand should have read it as abnormal but in fact
called it volunme averagi ng?

[Dr. Boren]: Well, | —- the bottomline here is
that | don’t think that | felt the scan was abnor mal
which is why | called it normal.

Well, in retrospect — in retrospect now having
seen the films of Christian, the CT filnms, the MRI,
and the angiogram it is clear to me as a radiol ogist
that there was a vascul ar abnormality in that region.

[Stal l worths’ attorney]: And do you believe
that you should have reported it back in 1989 with you
havi ng read thousands of brain CTs and knowi ng that
there are areas there that are abnormal that cannot be
expl ai ned by volunme averagi ng?

[Dr. Boren]: | think the non-contrast head CT
which |I read on Christian in 1989, the findings that
you're tal king about were too subtle for me to pick up

ot herwi se | would have —- had | noted anything
abnormal, | would of said so.

[Stal | worths' attorney]: Well, but you did pick
something up. |It’s not as though you saw nothing

You picked something up and called it volume
averaging; isn't that true?

[Dr. Boren]: I did not dictate anything in mny
report about a structure that | believe is volume
averaging. You had asked me what | thought, what

coul d explain that.

[Stal l worths’ attorney]: Ri ght .

[Dr. Boren]: And | —- and this was in 1999

[Stal l worths’ attorney]: Right. And you said
that you had seen the higher density back in 1989;
correct?

[Dr. Boren]: Yes.

[Stal l worths’ attorney]: Okay. And you gave an
expl anation as to why you saw that higher density as
vol ume averagi ng; correct?

[Dr. Boren]: Yes.

[Stall worths’' attorney]: All right. All right.
Let’s nove on then

Just a nmonent. Let nme just clear a couple of
poi nts because -- clarify a couple of points that may
be i mportant.

You will agree that when you initially saw these

films in 89 you would have seen the higher density we
di scussed on | mage 21; correct?
[Dr. Boren]: Yes.
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[Stal |l worths’ attorney]: And that you would
have seen that bright area, the punctate |esion, on
Picture 20, just that dot?

[Dr. Boren]: In all likelihood

(Foot note supplied.)

Dr. Boren also testified in his own defense. The
foll ow ng exchanges occurred during the course of this later
testinony:

[Dr. Boren's attorney (on direct)]: Now as you
sit here today, Doctor, do you remember nearly eleven
years ago actually reviewing the CT scan of Christian
Stal |l worth?

[Dr. Boren]: No, | don’'t.

[Dr. Boren’'s attorney]: Do you have an
i ndependent recollection as you stand here today in
this courtroom knowi ng you're under oath, of actually
dictating, of the tinme you had sat down and dictated
this [March 31, 1989] report?

[Dr. Boren]: No, | don’t remember this report
specifically.

[Stal | worths’ attorney (on cross)]: \hen
something is reported as a lesion, is that a density
whi ch can be either normal or abnormal ?

[Dr. Boren]: In general a lesion inplies
abnormal, but it does not necessarily mean — and
there are degrees of abnormal.

[Stal l worths’ attorney]: Okay. So it could
really be either normal or abnormal depending on the
way it’s written?

[Dr. Boren]: The way it’'s written and what
you're tal king about, yes.

[Stall worths' attorney]: Okay. Isn't it true,
sir, that as you're sitting here today knowi ng normal
brain anatonmy as you do that Section 20 of the 3-31-89
CT, that punctate |esion, that dot, you now recognize
as an abnormality?

[Dr. Boren]: I recognize, yes, in retrospect
after seeing further studies.

[Dr. Boren's attorney (on redirect)]: Dr .
Boren, just to follow-up briefly. |If in interpreting
back in 1989 you were unsure of something on a CT
scan, would you have dictated a report calling it
nor mal ?

[Dr. Boren]: No. No, | would not have.

THE COURT: Thank you
Dr. Boren, these are | abeled as questions from
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the jury panel

Do you agree with Dr. Hesselink's testinony that
I mges 19, 20, 21, have abnormalities on it?

[Dr. Boren]: In retrospect, yes, | do.

[Dr. Boren’'s attorney]: You indicated in
response to one of the jurors’ questions that you
agree in retrospect with the abnormalities that Dr

Hessel i nk saw and descri bed. Do you recall that?

[Dr. Boren]: Yes, | do.

[Dr. Boren’s attorney]: You said “in
retrospect.[” ]Can you explain what you meant by that

to the |l adies and gentlemen of the jury[?]

[Dr. Boren]: What | meant by that was that
after seeing the exam nations which were performed at
the time that Christian had his bleed in 1996, the CT

scans, the MRlI, and the angiogram | could go back to
that region where that occurred, where the abnormality
occurred, and | ook at the described —- the, uh —- the

things that Dr. Hesselink describes as abnormal |
believe are part of that abnormality which was shown

in 1996.
[Dr. Boren's attorney]: And did you — you
| ooked at those same scans back in 1989; correct?
[Dr. Boren]: I what ?

[Dr. Boren's attorney]: You |ooked at the 1989
CT of Christian Stallworth in 1989; correct?

[Dr. Boren]: In 1989 in reviewi ng that scan
— if | had seen something that | thought was
abnormal, | would have said so in nmy report. |

honestly did not see an abnormality at that tine.

The Stallworths called two expert witnesses to address
whet her Dr. Boren had neasured up to the applicable standard of
care.

Dr. John Hesselink (Dr. Hesselink), a neuroradiologist,
testified just before Dr. Boren in the Stallworths’ case-in-
chief. He identified an abnormality on inmages 19, 20 and 21 of
the March 31, 1989 CT scan. He recognized an “abnormal high
density” on imge 21 which was “whiter than the other areas of
the brain” and had “an el ongated configuration.” The follow ng

di al ogue ensued:

[Stall worths’' attorney]: Was it at al
difficult in your looking at . . . the scan of March
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31, 1989, that has sections 19, 20 and 21 on it, for
you to observe the abnormality?
[Dr. Hesselink]: No.

[Stall worths’ attorney]: There are |esions as
take it that are subtle in radiology; is that correct?

[Dr. Hesselink]: Yes.

[Stal l worths’ attorney]: How woul d you
characterize this one?

[Dr. Hesselink]: Uh, this one certainly — |
mean it’s not subtle. It’s —- you |l ook at the scan

and it’'s clearly higher density than the other part of
the brain. And | think froma distance away you can
see it. You don't have to get close up to the film
It's clearly an abnormality.

[Stall worths’ attorney]: In your opinion, Dr.
Hesselink, to a reasonable medical probability knowi ng
everything you know about this case do you believe
that Dr. Boren breached the standard of radiol ogic
care in not reporting the March 31, 1989 scan as
having some abnormality on it?

[Dr. Hesselink]: Yes, | do

Dr. Hesselink discounted Dr. Boren's specul ati on, nade
in his 1999 deposition, in which he hypothesized he m ght have
t hought the imge was the result of partial volum ng. Dr.
Hessel i nk expl ained: “Partial volumng is where you have a
| esion and only part of the lesion is included in the slice so
you don’'t get a full thickness slice of the lesion.” Dr.
Hessel ink opined it was not reasonable to attribute the inmage on

the slices to partial volum ng, because “it’s not parti al

volum ng.” Dr. Hesselink further observed:

Again in my opinion a radiologist who is |ooking
at these images — first of all in my opinion he
shoul d recognize that it’s abnormal. There’s
somet hing funny on the i mges but you can’t see on the
ot her side. I”m not saying that a general radiologist

shoul d be able to say, oh, this is obviously a
vascul ar mal formati on, but whenever you see something
that | ooks suspicious you have other options. You can
do additional studies, and in this case the easi est
thing to do would be to do a contrast CT.
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The Stallworths also called Dr. Stephen Hol nes (Dr.
Hol mes), a neuroradiol ogist, to address the applicabl e standard
of care. Dr. Holnes, like Dr. Hesselink, opined that Dr. Boren

had breached the standard of care:

[Stal l worths’ attorney]: Do you believe, sir,

t hat Doctor Boren breached the standard of care
when he reported the filmwe' re |ooking at as normal ?

[Dr. Hol mes]: I believe there should have been
a di scussion about the area of increased density and
perhaps further discussion whether or not it was
obvious as to what type of abnormality it was, but
think it perhaps should have been seen.

[Stal l worths’ attorney]: And so just for
| egal ese, you believe there was a breach of the
standard of care by Doctor Boren when he read those as
nor mal ?

[Dr. Hol mes]: I believe so.

Dr. Hol nes al so discounted the notion that volunme averaging could
explain the structure on slices 19, 20 and 21. He acknow edged
on cross-exam nation, however, the rarity of Christian’s
affliction:

[Dr. Boren's attorney]: Okay. Now, the
t housands of head CT scans that you see every year, if
we just do the math from 1980 forward and, you know,

average it, it comes out to quite a few head scans,
including MRIs and CT scans; correct?

[Dr. Holmes]: Yes.

[Dr. Boren's attorney]: And based upon what you

were able to determine in this case |ooking at the
angi ogram the intracranial angiogramin a pediatric
patient, there have only been several times in your

career when you've seen anything like that; isn't that
true?

[Dr. Holnmes]: You mean a fistula?

[Dr. Boren’'s attorney]: Li ke the one in this
case.

[Dr. Holnmes]: Yes. After | saw the
arteriogram | nmean, based on the arteriogramit would

be a fistula, and fistula[s] are uncommon,
arteriovenous mal formati ons are much nmore common and
AV fistula is a subtype, if you will. [S]o the
arteriograms, as far as |I’m concerned, allowed us to
subcategorize it as a little nore uncommon
abnormality. However, apparently at surgery they
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found an AVM so they found nmore than we could see
on the film

In their case, the Boren Defendants called two expert
Wi tnesses to address the applicable standard of care.

First, the Boren Defendants called Dr. John Cieply (Dr.
Ceply), the only general diagnostic radiologist anong the four
princi pal expert witnesses who testified at trial. Dr. GCeply
expl ained that radiologists “are, in a sense, consultants to the
ot her physicians[,]” because what they do is “take x-rays,
interpret x-rays to give findings to the physicians.” He further
expl ained that radiology is not pure science, but “sort of a
conbi nati on of science and an art. The science part is the
generation of the x-ray. The art part conmes in interpreting it.”
Dr. C eply anal ogi zed the general diagnostic radiologist to the
“old fashion [general practitioner,]” in that they are
“consultants to everybody across the board.” The practice of
general diagnostic radiol ogy, he expl ai ned, concerns the entire
body, as opposed to the various radiol ogy sub-specialties, such
as neuror adi ol ogy.

Dr. Ceply described how radiol ogi sts work:

[Dr. Boren’s attorney]: MWhat is it that you do

in general in making your -- how do radiologists such
as yourself go about their work?
[Dr. Cieply]: In a way, it's a little harder to

descri be. But effectively, you start off in radiology
in your residency, and you start |ooking at fil ns.
Essentially, you look at films for years. And that’s
where the three-year or the four-year residency woul d
enconmpass. And you look at films in every different

secti on.
You rotate from gastroenterology —- that's the
stomach and the colon —- to chest radiol ogy, we' ve
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tal ked about, to neuroradiology. And you just keep
l ooking at filnms and | ooking at films with professors
with you. And you build up a font of know edge. And
I sort of think of it as sort of a tenmplate in your
brain that this is a nornmal.

And that’s where we’'re learning. W' re |earning
the abnormal because we're going to spend our life
|l ooking for the abnormal. So what you do is you set a
whol e series. You get a library in your head of
normal tenplates of each thing. And we're talking
about hands and fingers and feet and knees and chest
and the brain. And then we’'re tal king about the brain
in children and the brain in adults and the heart and
the chest of a young person, an old person

So anyway, your mnd has all these tenplates.
And each time we look at a film we throw one of these
tenpl ates on there. And the things that are abnormal
stand out to us. And then once they stand out to us,
then we know it’'s abnormal and then we have to make
our decisions of is this abnormal bad or is this
abnormal not too bad or is this an abnormal meaning
there's a disease or is this an abnormal. . . . So
that’ s basically how we operate each and every time we
see a film

We’'re al ways comparing what we’'ve seen in the
past to what we have now. Because if you don’t have
any basis to conpare, you wouldn’'t have any idea
what’s normal or abnormal.

[Dr. Boren’'s attorney]: I'n your opinion, do
general diagnostic radiologists have the same |evel of
skill as a neuroradiologist in detecting, identifying
subtl e abnormalities on head CT scans?

[Dr. Cieply]: No, [neuroradiol ogists are]

definitely nmuch better.

[Dr. Boren's attorney]: \Why is that?

[Dr. Cieply]: Because they’ve had additiona
training. And they have -- [a]gain, the only way I
can explain it, they just have more of these tenplates
in their mnd. They have seen nore abnormalities.

The abnormalities that they see and their know edge of
the disease in the brain is just -- far surpasses the
general radiologist. And that’'s why they spend two
addi ti onal years

If a regular residency is four years, they, in
general, spend 50 percent more time -- half again the
same time they spend in |earning everything about al
of radiology just becom ng an expert in one of those
lines that we saw. So their know edge is extrenely
deep conmpared to the general radiologist.
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Dr. Ceply testified about his review of Christian’s

March 31, 1989 CT scan:

[Dr. Boren’'s attorney]: Now, Doctor, you
indicated that your interpretations of that CT scan —-
that if you' d been doing it as part of the scan
rotation in March of 1989 —- would have been normal ?

[Dr. Cieply]l: If that had come through in a
stack of films with that history, | think |I would have
called it normal.

[Dr. Boren's attorney]: And would you have
dictated a report?

[Dr. Cieply]: Yes.

[Dr. Boren's attorney]: And what would your
report have said?

[Dr. Cieply]: It would have been pretty much
identical to what Dr. Boren said.

[Dr. Boren’s attorney]: Wuld your fornmal

report have indicated it was a normal exan?

[Dr. Cieply]: Yes.

[Dr. Boren’'s attorney]: If the referring
neur ol ogi st had called you back in 1989 and asked you
what the scan showed, what would you have told hin

[Dr. Cieply]l: | would have told himit’'s
nor mal .

[Dr. Boren’s attorney]: And would that
interpretation that you made have been as accurate and
as correct as you could have made at that point?

[Dr. Cieplyl: Well, for me at that time, that
was what | would have done
[Dr. Boren’s attorney]: And before concl uding

your report, would you have shown the report to a
neur ol ogi st ?

[Dr. Cieply]: No.

[Dr. Boren's attorney]: \Why not?

[Dr. Cieply]: Well, because it |ooked normal.

I — [flromthe history, the odds on finding a
subdural in this kind of a situation are extremely
smal | because people who have had brain trauma and
have blood in their brain, usually it occurs quickly.
And it very very very unconmmon in a pediatric case to
have a chronic subdural, which is that blood over the
brain, and have it show up in a scan somewhere down
the line.

So | would expect it to be normal. We were just
maki ng sure there was nothing. And | wouldn’'t have
t hought anything more about it.

[Dr. Boren’s attorney]: Now, if you had
dictated a report, would that report have ended up in
the patient’s medical records?

[Dr. Cieply]: Yes.

[Dr. Boren’s attorney]: And based upon your
experience as a general diagnostic radiologist, do you
have an opinion as to whether Dr. Boren’s
interpretation, as reflected on [Dr. Boren’'s March 31
1989 report], met the standard of care which applied
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as a general diagnostic radiologist?

[Dr. Cieply]: I think as a general diagnostic
radi ol ogi st, that would be the standard of care.

[Dr. Boren's attorney]: MWhat do you base that
on?

[Dr. Cieply]l: Well, the fact that when | | ooked
at it, | thought it was normal, So |I'm part of the
standard. And, you know, there are —-

[Dr. Boren’s attorney]: Back in 1989, do you
believe that the standard of care which applied to a
general diagnostic radiologist in interpreting a CT
scan of the head was the same as that which applies to
neur or adi ol ogi sts?

[Dr. Cieply]: ©Oh, not at all.

[Dr. Boren's attorney]: Why?

[Dr. Cieply]: Well, they should be better. W
hold themto a higher standard. So there is a certain
difference in the standard of care, | think that -—-
You can’'t expect a general radiologist to have all the
knowl edge and vi sual acuity of somebody who has spent
a considerable extra time training for that and al so
doing it on a regular basis. Just doesn’'t happen

[Dr. Boren’'s attorney]: Now, you spoke to a Dr.
St ephen Hol mes. And he’'s already been in this
courtroom

You know Dr. Hol mes?

[Dr. Cieply]l: Yes, | do.

[Dr. Boren’s attorney]: How do you know hi n?

[Dr. Cieply]: He’'s one of my partners.

[Dr. Boren's attorney]: And does he have a
specialty?

[Dr. Cieply]: He’'s a neuroradi ol ogi st.

[Dr. Boren’s attorney]: After you had concl uded

your initial evaluation of the film in 1998, did you
show them to Dr. Hol mes?

[Dr. Cieply]: I did.

[Dr. Boren's attorney]: And what did Dr. Hol nes
tell you?

[Dr. Cieply]: He t hought that there was an
abnormality in the film

[Dr. Boren’'s attorney]: How Il ong did it take
himto pick it out?

[Dr. Cieply]: Very quickly.

[Dr. Boren’s attorney]: Now, when Dr. Hol mes
picked it up quickly, did that in any way, shape or
form change your opinion that Dr. Boren, as a genera
di agnostic radiologist, met the standard of care?

[Dr. Cieply]: No.

[Dr. Boren's attorney]: \Why not?

[Dr. Cieply]: Well, because standard of care
Again, Dr. Boren is a general radiologist. The
general radiologist is not going to be able to make
every diagnosis that a specialist in any of the
radi ol ogy field would, whether it be neuroradiology of
chest radiology or any of those. And Dr. Holmes is a
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sub-specialist.

[Dr. Boren’'s attorney]: How about in detecting
just detecting a subtle abnormality? Do you believe a
general diagnostic radiologist is as skillful as a
neurol ogi st in detecting subtle abnormalities on CT
scans?

[Dr. Cieply]l: If they were, we wouldn't need
sub-specialists, and we woul dn't need
neur or adi ol ogi sts. But they clearly are not.

[Dr. Boren's attorney]: Doct or, can you recal
any case in your experience like this where you were
asked to do only a non-contrast CT scan on a pediatric
patient and on reviewing the scan you found an
abnormality which led to a diagnosis of an AVM?

[Dr. Cieply]: First of all, this genera
radi ol ogi st could go through his entire career and
never see a case like this. So it's very very
unconmon. And to see one would be, maybe, all you'd
ever see. If I'"d ever seen one, | do not renmenber
it.

Dr. Cieply anal ogi zed | ooking at radiology filns to a
popul ar children’s book series entitled, “Were' s Waldo.” Dr.
Cieply referred to this analogy as the “Wal do concept ”:

Well, again, it’s an attempt to visually explain
somet hing to somebody that you know is going to be
real hard to put into words. And the reason | brought
up the Wal do concept is because | think it’'s fairly
obvi ous now that there’'s an abnormality on the CAT
scan that all of us can see. | mean, | saw, al so.

I"m sure you can appreciate it, and you're not a
trained radiol ogist.

So how do | explain to you that to not see this
on the original filmis perfectly understandable. And
one of the things that |I think sort of explains it to
a certain extent is the Wal do concept. | suppose nost
of you are famliar with Waldo. You know, Waldo is a
character. And he’'s put in a picture with a

“gazillon” other characters, and you're supposed to
find him

Now, your three-year-old probably finds him and
you're still looking all over the place and you can’t

find him But the inportant thing is, once you see
Wal do, if you put that same picture up, which just

| ooked to you like a sea of people before . . . your
eyes are i mediately drawn to where Waldo is because
you know where Wal do is.

And once you | ook at that picture, every tinme
you | ook at that picture, you see Wal do because he’'s
been pointed out to you. And that, to me, is the
easi est way to explain how we have a CAT scan now
where we can point to some little densities on a

-22-



series of CAT [s]cans and say “That's an abnormality;
that’s abnormal.” But it wasn’'t seen originally and
nobody —- [w]ell, some people are not terribly
surprised that it wasn't seen because it's very
subtle. But once you know it’'s there, now, every tine
you | ook at it, your eyes are drawn to it; and it
seenms obvi ous.

Dr. Ceply also added that, unlike in the Wal do book series,
radi ol ogi sts do not assume there is a Waldo in every film

“because nost x-rays in general tend to be normal, you’ re kind of

bias[ed] that this is going to be normal. And you feel rel axed
al nost when you find the abnormality because, you know, well, we
found sonething abnormal.” *“There’'s no Waldo in every x-ray,” he

summari zed. The jury asked Dr. Cieply about the “Wal do concept,”

stinmulating the follow ng dial ogue:

THE COURT: Thank you.

“Q. G ven Christian's history of headaches and
dysl exia, wouldn’t you | ook harder for a “Waldo” I|ine
for all of Waldo versus assum ng the x-rays were
normal during your first |ook?

[Dr. Cieply]: Let me clarify one thing

When | said we assumed the x-rays are nornmal,
I"m just saying that’s a personal bias you can’'t get

away from If you read a hundred films a day and 99
of them are normal, you just know films are going to
be normal .

What we do is, we put that normal tenplate over
every filmto find the abnormality. The fact that he
had head trauma makes you | ook very closely for blood
But what I'mtrying to get across with the tenplate
idea is once you | ook at something and it’'s normal, do
you keep looking at it and | ooking at it and | ooking
at it to see if there's some abnormality.

Since it’'s very uncommon to have bl ood be the
source of a headache in a young child with head trauma
wi t hout seeing blood there, you would not | ook and
Il ook and | ook for some other abnormality because

you' ve already |ooked at it and it’'s normal. And
guess that’'s the hardest thing for me to get across to
you.

Are there subtle abnormalities that could be on
that scan and someone el se mi ght pick up? That is
true, and that is what Dr. Hol nes did. He could | ook
at what | would call a normal scan, and he' d see
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somet hing that his eye catches it, and he thinks it’'s

abnormal. And maybe that’'s the basis for all of this.
I think no one would disagree that a

neur or adi ol ogi st | ooking at this filmwould find it to

be abnormal. And | contend that | and other genera

radi ol ogi sts would very likely read this film as

nor mal . I mean, | know | did and Dr. Boren did. And

maybe we could find 20 others that would come in and

tell you that. And there’'s going to be one or two |I'm

sure would have seen it. But we don’t know.
Dr. Boren’s second expert witness was Dr. WIlliam
Dillon (Dr. Dillon), a neuroradiologist. Dr. Dillon s opinions

about the case were simlar to those of Dr. Cieply:

[Dr. Boren's attorney]: | asked -- Doctor, did
you -- were you asked -- did you form an opinion as to
whet her or not Dr. Boren's interpretation of the film
met the standard of care as it applies to a genera
di agnosti c radiol ogist?

[Dr. Dillon]: | believe it did meet the
standard of care for a general radiologist.

[Dr. Boren's attorney]: And what was the basis
of that opinion?

[Dr. Dillon]: Well, |I believe that the case and

the CT findings were extrenmely rare. They are
extremely rare and a very subtle abnormality, one that
a general radiologist may never see in his or her
practice; findings that |, as a neuroradiologist, am
able to detect because | have a wealth of information
just sinply based on experience and in seeing these
cases, many cases over the course of many years
exclusively in this field. So I would not expect, in
my opinion, a general radiologist, who probably would
never see such a case, to be able to make a di agnosis
based on those kinds of subtle findings, particularly
in that area of the brain.

[Dr. Boren's attorney]: Now, you have just
descri bed these abnormalities. Doctor, in your
opi nion, do you believe that the standard of care
whi ch applies to the general diagnostic radiologist
woul d require themto be able to identify the
abnormalities you have identified on scans 19, 20, and
211 ?]

[Dr. Dillon]: Well, I mean, that question
really is the meat of this whole controversy. And
really don't believe that we should hold a genera
radi ol ogi st practicing in all of the specialities that
we’ ve shown here on the screen to a standard that
someone |ike myself or a well-trained neuroradiol ogi st
shoul d be held to.

And the reason is that his is a very subtle
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lesion. As | pointed out, it’'s adjacent to a
structure that looks quite simlar to it but is not

abnormal. It’'s a rare lesion. Very rare. And
woul d not expect a general radiologist to probably
ever see a lesion like this in their practice — or if

they did, one, at the nmost two, during their entire
practice would be a very high number.

So | think because it is subtle and because it
is arare lesion, | think it’s unfair and, personally,
impractical to hold that general radiologist, that
general practitioner, to the same standard that
shoul d be held to as a neuroradiol ogist.

[Dr. Boren's attorney]: The findings that you
have just described to the Ladies and Gentlenmen of the
Jury, the CT scan of Christian Stallworth, in your
opi nion, are those common or rare findings?

[Dr. Dillon]: Those are rare findings.

[Dr. Boren's attorney]: And why is that?

[Dr. Dillon]: Well, the problemwith this
patient is a very rare disorder. It’s seen very

infrequently, even in our hospital where we see many
patients fromall over the United States and indeed
the world being sent for treatnment being of this
| esion, for these kinds of lesions. And it’s rare to
see a child with a vascular lesion like this, arterio-
venous fistula malformation |ike this.

And it’'s certainly not something you would
expect to see in a patient referred with no foca

findings —- no focal neurologic findings and with a
hi story of dyslexia and post-traumati c headache. So
it’'s rare. It is certainly an incidental finding nost

likely unrelated to his presenting conplaints that he
had to the neurologist. And it is a finding that is
extremely subtle, certainly on a non-contrast CT scan

[Dr. Boren’s attorney]: Doct or, you have
indicated that this is a rare subtle |esion. Do you
recall that?

[Dr. Dillon]: Yes.

[Dr. Boren's attorney]: You' re also aware,
there’ s nothing subtle about Christian Stallworth’s
condition today; correct?

[Dr. Dillon]: Correct.

[Dr. Boren's attorney]: \Why shouldn’'t a genera
di agnostic radiologist be required to pick up such
subtl e |l esions when failure to do so can lead to such
a permanent condition?

[Dr. Dillon]: Well, |I mean this is a tragedy.
No question. And if one could turn back the clock
I"m sure many in this roomwould like to do so. But
the fact of the matter is that there are many di seases
and many patients that we are incapable of recognizing
on scans by virtue of the |lack of our experience or
the lack of understandi ng about the appearance of a
di sease, or just the inability of the technol ogy,
itself, to see a di sease.
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And | know this is a very difficult case for the
famly, and my heart goes out to them But the fact
of the matter is that this was a very rare condition.
The findings on this film in ny view, are subtle and
not within the reach of the majority of general
di agnostic radiol ogists to diagnose.

I would, of course, hope that they would and
hope that my own trainees would. And if you did,
you'd hit a home run. And you may save sonmeone from a
devastating illness. But it is, I think — | truly
believe it’s too high a standard to hold someone of
t he background of a radiologist, general diagnostic
radi ol ogi st. It’s too high of a standard. It’s not
fair to expect themto detect and di agnose such a
Il esion that they may never see in their practice.

Dr. Dllon also explained that, with respect to the CT scan of a
patient with a history of dyslexia and post-traumatic headache,
like Christian, “before even |ooking at the scan, | woul d expect
that scan to be normal in 99.9 percent of the patients that |
woul d see.”

The parties delivered closing argunents on January 19,
2000. The crux of the argunment for the Stallwrths was their
assertion that Dr. Boren saw the abnormalities when he exam ned
Christian’s CT scan on March 31, 1989. The Boren Defendants
di sagreed, and argued that the abnormalities on Christian’s CT
scan were too subtle and rare to be recogni zed by a general
di agnostic radiol ogi st operating wthin the applicable standard
of care.

The jurors began their deliberations the next day,
January 20, 2000, at 8:50 a.m Anpbngst the exhibits they took
with theminto the jury roomwere copies of Christian’s March 31,
1989 CT scan. A few hours into its deliberations, at 12:57 p.m,

the jury issued its first comunication: “W would |like to see
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Deposition of Dr. Boren's [(sic)].” At about 1:45 p.m, after
t el ephone consultation with counsel, the court responded: *“You
must only consider the evidence, and the deposition is not in
evi dence. Therefore, you may not see it.” Later the sane day,
at 4:00 p.m, the jury issued its second comruni cation: “W
woul d i ke to hear the testinony of Dr. Boren when he was on the
wi t ness stand both tines.”

At 8:40 a.m the next norning, January 21, 2000, the
court held a hearing to discuss the second jury comruni cati on.

The court ultimately reasoned:

At this time the record shall reflect that the cases
are quite clear in this jurisdiction that the deci sion
to permit the readback is within the discretion of the
Trial Court. MWthin the context of this particular
case the record should reflect that over two cal endar
weeks we have had eight days of trial testinony with
fourteen live witnesses in addition to various
deposition testinonies. The Court has further, as
part of its innovations project, permtted jury

not et aki ng, and further indicates that for the record
the particular witness in question, Dr. Boren, had

testified, | believe, more than a week and a half ago
Gi ven that framework, the Court at this time
will not be permtting the readback and will be

directing the jury to continue their deliberations
relying on their respective individual and collective
recoll ections of the testinmony.

However, at this point | am placing the
attorneys on notice that if there is a further request
by the jury panel that given the state of the record
may be persuaded to release and permt the readback
I am al so suggesting to the defense that what you are
arguing is a doubl e-edged sword, that if in fact the
jury is able to further specify a particular area that
is of concern, that is basically meeting your
objection as to the current ambiguity of their
question

Shortly thereafter, at 9:00 a.m, the court instructed the jury:
“Pl ease continue your deliberations wthout hearing the read back

of Dr. Boren [(sic)] and rely on your individual and collective
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recollection of the testinony.” At 3:10 p.m the sane day, the
court addressed the Stallworths’ request to reconsider its
response to the second jury communi cation. As one alternative,
counsel for the Stallwrths suggested the court tell the jury
that “if Dr. Boren's testinony or any part of it is crucial to

your deliberations, and you cannot solve your factual findings

wi thout it, please advise the Court, and I will reconsider your
request.” After anple discussion, the court ruled that “at this
juncture I will be conpelled to deny the request for

reconsi deration absent a further conmunication fromthe jury.”
Wthin the hour, at 3:50 p.m, the jury returned its verdict.
The jury found, by a ten-to-two majority, that Dr. Boren did not
breach the standard of care. On January 31, 2000, the court
entered judgnent in favor of the Boren Defendants.

On February 7, 2000, the Stallworths filed a notion for

new trial, asserting the follow ng grounds:

(1) the verdict is against the mani fest weight of the
evidence; (2) the jury's request for a read-back of
Def endant George S. Boren, M D.'s entire tria
testimony should have been granted; and/or (3) when
the jury's second request to review testimony by Dr
Boren was deni ed, they should have been instructed
that the Court would reconsider its ruling if the jury
continued to believe that the read-back was necessary.

The substantive argunents for and against the notion for new
trial mrrored those made during closing argunents. The
Stallworths led off their menorandumin support of the notion for

new trial, thus:

The undi sputed evidence in this medical
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mal practice case is that the standard of care for a
general radiologist like [Dr. Boren] requires himto
di stinguish between normal and abnormal anatonmy. By
his own adm ssion, Dr. Boren observed an abnormality
on [Christian’s] March 31, 1989 brain CT scan but

m sinterpreted it a normal anatony. Not only did this
adm ssion by Dr. Boren establish his breach of the
standard of care, it annihilated his experts’ efforts
to excul pate himby claimng that the defect was “too
subtle” to be detected. Thus, the clear and manifest
wei ght of the evidence was in [the Stallworths’]

favor, and absent m sunderstanding or confusion by the
jury about this testimny the verdict should have been
for [the Stallworths]. The fact that the jury found
for the defense clearly indicates that there was in
fact grave m sunderstandi ng about the testinony,
particularly Dr. Boren’s testinony.

During deliberations, the jury asked twice to
review testinony by Dr. Boren. \When the requests were
deni ed, they returned a 10-to-2 verdict in favor of
the defense. The multiple requests to review Dr.
Boren’'s testimony, coupled with their ultimate 10-to-2
verdict when the requests were denied, clearly
indicate that there was conflict among the jurors
about Dr. Boren’s testinony, and serious concern by at
| east some of the jurors about this critical witness's
credibility. For that reason, the juror’'s [(sic)]
request for a read-back of Dr. Boren's testinmony
shoul d have been granted.

(Enmphasis in the original.) The Boren Defendants, on the other
hand, maintained in their menorandumin opposition that the
evi dence showed that Dr. Boren had not recogni zed the
abnormalities on March 31, 1989, and that they were too subtle
and rare for a general diagnostic radiologist to detect.

The court held a hearing on February 28, 2000 to
address the notion for newtrial. After argunent from both sides
consonant with their respective witten submttals, the court

observed:

One of the troubling issues that the court has
further reflected on as part of the jury innovations
project, the court elected to abide by the current
directive which was to permt note-taking. And I will
state for the record that | believe that that one
requi rement has caused this court to further reflect
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carefully on what transpired in this trial proceeding

In addition, | have read carefully both [the
Stallworths’ and the Boren Defendants’] submttals,
both in support of, in opposition to, and in reply to
the request for a newtrial. Clearly [the
Stallworths], in the court’s view, [have] identified
the i ssue on standard of care, and that is, in fact,
that Dr. Boren did note something, and it did obviate
or, | would say, dimnish the inmpact of the experts’

opi nions of Dr. Cieply and Dr. Dillon. That said, for
the reasons stated by [the Stallworths’ attorney] in
his submttal to the court, | amgranting the request
for a new trial based on my careful review of the
arguments raised by [the Stallworths].

On March 15, 2000, the court® filed its witten order granting

the notion for newtrial:

1. Jury trial of this case began on January 10,
2000. On January 12, 2000, [the Stallworths] called
def endant Dr. George S. Boren, who testified as an

adverse witness. Dr. Boren testified again on January
14, 2000, as part of [the Boren Defendants’] case-in-
chi ef.

4. Pursuant to the jury’'s verdict, Judgment was
entered for [the Boren Defendants] on January 31,
2000. [The Stallworths] timely filed their Motion for
New Trial on February 7, 2000.

5. Trial of this case was conducted in
accordance with portions of the Order Authorizing
I npl enentati on of the Pilot Project in [Jury]
I nnovations issued by the Supreme Court of the State
of Hawaii on June 25, 1998. Pursuant to that Order
the Court permtted juror note taking during trial and
gave the court’s standard introductory instruction 1.2
on juror note taking to the jury. The Court’'s
deci sion to abide by the current directive, which was
to permt note taking, has caused this Court to
further reflect carefully on what transpired in this
trial proceeding

6. Def endant Dr. Boren expressly testified that
he saw the areas of higher density on i mges 20 and 21
of the March 31, 1989 non-contrast CT scan performed
on Christian Stallworth and interpreted by Dr. Boren
Dr. Boren testified that he interpreted those
densities to be normal findings. Dr. Boren's
adm ssion that he saw these densities on the March 31
1989 CT scan at the time he interpreted the film on
March 31, 1989, dim nishes the foundation for the
opi nions of [the Boren Defendants’] standard of care
experts that Dr. Boren conplied with the standard of

3 The Honorable Linda K.C. Luke, judge presiding
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care because the abnormalities that appeared on the CT
filmwere too subtle for a general radiologist to detect.

7. During Dr. Boren's trial testinony,
references were made to Dr. Boren’s deposition. The
jury's request in commnication no. 1 fromthe jury to
see Dr. Boren's deposition evidences the jury’'s
concern about Dr. Boren’'s credibility and/or his
testimony about whether he in fact saw and identified
areas of higher density on imges 20 and 21 of the
March 31, 1989 CT scan. The jury’'s later request, in
communi cation no. 2 fromthe jury, to hear the
entirety of Dr. Boren’s trial testimony indicates
there were unresol ved questions about exactly what Dr.
Boren had said in his testimony and/or a need to
evaluate Dr. Boren’'s credibility in light of his
entire testinony. The repeated requests regarding Dr.
Boren’'s testimony indicated that significant factua
i ssues needed to be resolved by the jury regarding Dr.
Boren’s testinony. Dr. Boren’'s testimny was critica
to the issue of whether he in fact saw and identified
areas of higher density on imges 20 and 21 of the
March 31, 1989 CT scan

8. In addition, the Court has carefully read
both the [the Stallworths’ and the Boren Defendants’]
subm ttals, both in support of, in opposition to, and
inreply to the request for a newtrial. The Court
finds that [the Stallworths] have clearly identified
the issue on standard of care, and that Dr. Boren did
note sonething on the March 31, 1989 non-contrast CT
scan performed on Christian Stallworth, and that, that
in the Court’s view, obviated or dimnished the inpact
of the opinion testimony given by [the Boren
Def endants’] experts, Dr. Cieply and Dr. Dillon. In
the Court’s view, there was sufficient evidence by
which the jury could have found that Dr. Boren
breached the standard of care.

9. Therefore, the Court is persuaded and
concl udes that:

a. The jury’'s verdict was against the
mani f est wei ght of the evidence and that [the
Stallworths’] evidence regarding Dr. Boren's
breach of the standard of care clearly outweighs
the evidence that Dr. Boren conplied with the
standard of care.

b. Dr. Boren’'s testimony was critical to
the issue of whether he in fact saw and
identified areas of higher density on imges 20
and 21 of the March 31, 1989 CT scan; the jury
had unresol ved questi ons about exactly what Dr.
Boren said in his testimony and/or a need to
eval uate Dr. Boren’'s credibility in light of his
entire testinmony; and thus a read back of Dr.
Boren’s testimony to the jury was appropriate
and critical to the jury's determ nation as to
whet her Dr. Boren breached the standard of care.

c. The Plaintiffs presented sufficient
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evidence to support a finding that Dr. Boren

breached the standard of care, notwi thstanding

the contrary testimny of Dr. Boren, Dr. Cieply

and Dr. Dillon.

10. Therefore, [the Stallworths’'] Motion for
New Trial is hereby granted, the Judgment entered
herein on January 31, 2000 is hereby set aside and the
case shall be scheduled for a new trial

On March 22, 2000, the Boren Defendants filed a notion
for reconsideration of the March 15, 2000 order or,
alternatively, for leave to take an interlocutory appeal of that

order. The Boren Defendants argued t hat

the trial Court applied the wong standard for
determ ning “mani fest wei ght” of evidence and

di sregarded [the Boren Defendants’] constitutiona
right to a jury (not judge) trial when it granted a
new trial. The trial judge is not authorized to act
as a thirteenth juror. This Court’s ruling

di sregarded rules and principles of |law and thereby
deprived [the Boren Defendants of their]
constitutional rights.

(Enmphasis in the original.) On June 6, 2000, the court denied
the notion for reconsideration, but granted the notion for |eave
to take an interlocutory appeal of the order. The Boren
Def endants filed notice of this interlocutory appeal on June 9,
2000.

Issues Presented on Appeal.

On appeal, the Boren Defendants argue that:

1. The court abused its discretion, invaded the
provi nce of the jury and viol ated the Boren Defendants’
constitutional right to a jury trial when it granted the
Stallworths’ notion for newtrial on the foll ow ng erroneous

grounds: (a) that the jury's verdict was agai nst the nmanifest
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wei ght of the evidence, and (b) that Dr. Boren’s trial testinony
shoul d have been read to the jury.

2. In granting the Stallwrths’ notion for newtrial,
the court invaded the province of the jury and violated the Boren
Def endants’ constitutional right to a jury trial by making the
foll ow ng unsupported and clearly erroneous findings of fact:

(a) that Dr. Boren admtted he saw the abnormalities when he
viewed Christian’s CT scan on March 31, 1989, (b) that Dr. Boren
in fact saw the abnormalities at that tine, (c) that the
foregoi ng undercut the foundation for the opinions of the Boren
Def endants’ expert w tnesses, and (d) that the two jury

comruni cations evinced the jury's serious concerns about Dr.
Boren’s testinony and credibility.

3. The court invaded the province of the jury when it
hel d that the Stallworths’ evidence regarding the applicable
standard of care clearly outweighed that adduced by the Boren
Def endant s.

IT. Discussion.

There was only one genuine issue in the jury trial
below. Did Dr. Boren breach the applicable standard of care when
he failed to detect the abnormalities on Christian’s March 31,
1989 CT scan? After the jury answered this question in the
negative, the court set aside the jury' s verdict and ordered a

new trial. The question on appeal is whether the court erred in
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granting the notion for new trial.

Hawai i Revi sed Statutes (HRS) § 635-56 (1993) provides:

In any civil case or in any crimnal case
wherein a verdict of guilty has been rendered, the
court may set aside the verdict when it appears to be
so mani festly against the weight of the evidence as to
indicate bias, prejudice, passion, or m sunderstanding
of the charge of the court on the part of the jury; or
the court may in any civil or crimnal case grant a
new trial for any |egal cause.

Hawai ‘i Rul es of Cvil Procedure (HRCP) Rule 59(a) (2000)

provides, in pertinent part:

A new trial may be granted to all or any of the
parties and on all or part of the issues . . . in an
action in which there has been a trial by jury, for
any of the reasons for which new trials have
heret of ore been granted in actions at law in the
courts of the State[.]

W review a trial court’s grant or denial of a notion

for new trial under the foll ow ng standards:

Bot h the grant and the denial of a motion for
new trial is within the trial court’s discretion, and
we will not reverse that decision absent a clear abuse
of discretion. An abuse of discretion occurs where
the trial court has clearly exceeded the bounds of
reason or disregarded rules or principles of |aw or
practice to the substantial detriment of a party
litigant. Unli ke notions for a directed verdict or a
[judgnment notwithstanding the verdict], the novant
need not, on a motion for new trial, convince the
court to rule that no substantial evidence supports
its opponent’s case, but only that the verdict
rendered for its opponent is against the manifest
wei ght of the evidence

Carr_v. Strode, 79 Hawai‘i 475, 488, 904 P.2d 489, 502 (1995)

(citations and internal quotation marks omtted).
In addition, it is our |ongstanding understanding that
“a stronger case nust be nade for interfering with the exercise

of [the trial court’s] discretion where a new trial has been
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granted than where it has been refused[.]” Ahm v. Cornwell, 14

Haw. 301, 302-3 (1902) (citation and internal quotation marks
omtted). Al the sane, although Hawai‘i courts have not
expressly defined the term“manifest weight,” it appears to be a
demandi ng standard upon which to grant a notion for new tri al

prem sed on the wei ght of evidence:

A trial court may set aside a jury verdict when
it appears to be “so manifestly against the weight of
the evidence as to indicate bias, prejudice, passion
or m sunderstanding of the charge . . . on the part of
the jury; or . . . for any legal cause.” HRS § 635-
56; Rule 59, HRCP. But it must be remenbered that
respect for the jury’'s assessment of the evidence is
constitutionally mandated.

Harkins v. |keda, 57 Haw. 378, 381, 557 P.2d 788, 791 (1976)

(footnote* omtted; ellipses in the original). Cf. Peterson v.

Cty and County of Honol ulu, 53 Haw. 440, 442, 496 P.2d 4, 7

(1972) (affirmng the trial court’s denial of a notion for new
trial where the evidence was “evenly balanced[,]” and noting in
passing that a notion for newtrial “could be granted” where “one
party’ s evidence clearly outweighs the other party’s evidence”);

Stewart v. Brennan, 7 Haw. App. 136, 147, 748 P.2d 816, 824

(1988) (in the course of holding that the trial court abused its
discretion in granting a newtrial, noting that “there was
substantial evidence presented at trial to support the verdict”).

See al so Duncan v. Duncan, 377 F.2d 49, 52 (6th Cr. 1967)

4 “U.S. Constitution, Amendment VII; Hawaii Constitution, Article |

Section 10.” Harkins v. |keda, 57 Haw. 378, 381 n.4, 557 P.2d 788, 791 n.4
(1976)
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(“while the district judge has a duty to intervene [to grant a
new trial where the verdict is against the clear weight of the
evi dence], the jury' s verdict should be accepted if it is one

whi ch coul d reasonably have been reached”); Carter v. Johnson,

617 N. E. 2d 260, 266-67 (Il1. App. C. 1993) (“A court should set
aside a jury verdict and grant a new trial only where the verdict
is contrary to the manifest weight of the evidence. A verdict
wi |l be deened against the manifest weight of the evidence only
if it is palpably erroneous and wholly unwarranted, clearly the
result of passion or prejudice, or appears to be arbitrary,

unr easonabl e, and not based on the evidence.” (G tations

omtted.)); Knuth v. Energency Care Consultants, 644 N W2d 106,

113 (M nn. C. App. 2002) (“Anewtrial my be granted by a
district court only if the verdict is so contrary to the
preponderance of the evidence as to inply that the jury failed to
consider all the evidence or acted under sone m stake or from
some i nproper notive, bias, feeling or caprice, instead of
honestly and di spassionately exercising its judgnent.” (Citation
and internal block quote format omtted.)).

Mor eover, as our suprene court has recogni zed, the
grant of a new trial after a jury verdict is of constitutional
nonent. Harkins, 57 Haw. at 381, 557 P.2d at 791. The United
States Suprene Court has el aborated this point, in the context of

a judgnent notw thstanding the verdict:

In holding that there was no evidence upon
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which to base the jury's inference as to causation,
the court bel ow enmphasi zed ot her inferences which are
suggested by the conflicting evidence

It is not the function of a court to search the
record for conflicting circumstantial evidence in
order to take the case away fromthe jury on a theory
that the proof gives equal support to inconsistent and
uncertain inferences. The focal point of judicial
review is the reasonabl eness of the particular
inference or conclusion drawn by the jury. It is the
jury, not the court, which is the fact-finding body.

It weighs the contradictory evidence and inferences,
judges the credibility of witnesses, receives expert
instructions, and draws the ultimate conclusion as to
the facts. The very essence of its function is to
sel ect from anmong conflicting inferences and

concl usions that which it considers most reasonable.
That conclusion, whether it relates to [negligence],
causation or any other factual matter, cannot be
ignored. Courts are not free to reweigh the evidence
and set aside the jury verdict merely because the jury
could have drawn different inferences or conclusions
or because judges feel that other results are nore
reasonabl e.

Upon an exam nation of the record we cannot say
that the inference drawn by this jury that
respondent’s negligence caused the fatal accident is
wi t hout support in the evidence. Thus to enter a
judgment for respondent notwithstanding the verdict is
to deprive petitioner of the right to a jury trial
No reason is apparent why we shoul d abdicate our duty
to protect and guard that right in this case.

Tennant v. Peoria & P.U_ Ry. Co., 321 U S. 29, 34-36 (1944)

(internal citations omtted). Thus, “in reviewing a trial
court’s decision [to grant a new trial because the jury's verdict
was agai nst the weight of the evidence,] we nust closely
scrutinize the trial court’s justifications in order to protect

the litigant’s right to a jury trial.” Holnes v. Gty of

Massillon, GChio, 78 F.3d 1041, 1047 (6th Cr. 1996) (citation

omtted).
It follows fromthe foregoing that on a notion for new

trial after a jury verdict, it is ordinarily not the province of
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the trial court to decide disputed issues of credibility,
determ ne what inferences may reasonably be drawn fromthe
evi dence or otherw se resolve conflicts in the evidence. See,

e.g., Carter, 617 N E. 2d at 267 (“Although this court is required

to scrutinize the evidence in a nedical malpractice action when
reviewing a notion for [judgnment notw thstanding the verdict] or
a newtrial, we will not sit as a second jury and rewei gh the
evi dence or reevaluate the credibility of the w tnesses.”

(Citations omtted.)); Smith v. Shaffer, 515 A 2d 527, 529 (Pa.

1986) (the trial court’s grant of a new trial was an abuse of

di scretion because its conclusion that the jury verdict was

agai nst the weight of the evidence “was based on its reassessnent
of the credibility of the wtnesses, a matter exclusively within
the province of the jury” (enphasis in the original)); Shiel v.
Ryu, 506 S.E.2d 77, 83 (W Va. 1998) (in a nedical nalpractice
case, clarifying that although the trial court is authorized “to
wei gh the evidence in the context of granting a new trial, such
aut hori zati on does not obviate the essential role of the jury in

resolving conflicting evidence”). Cf. Linhquist v. Mran, 662

P.2d 281, 284 (Mont. 1983) (“In considering a notion for a new
trial, the trial court is not to weigh the evidence where
conflicting evidence is presented. Rather, the trial court’s

discretion to grant a new trial for insufficiency of the evidence
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i s exhausted when it finds substantial evidence to support the
verdict.” (Citations omtted.)).

The invol verent of expert wi tnesses does not dimnish
our respect for the exclusive province of the jury in the context

of a motion for newtrial. See, e.q., Bevevino v. Saydjari, 574

F.2d 676, 687 n.31 (2d Cr. 1978) (in denying appellant’s notion
for newtrial in a nedical mal practice action, the trial court
“certainly was correct in holding that notw thstanding his
preference for appellant’s expert ophthal nol ogi sts over
plaintiff’s, the appraisal of expert testinony is a matter within
the jury’s province” (ellipsis, citations and internal quotation
marks omtted)); Carter, 617 N E. 2d at 267 (“The well-established
principle is that where conflicting expert testinony is
introduced at trial, it is the province of the jury as the trier

of fact to resolve the conflict.” (Brackets, citations and
internal quotation marks and bl ock quote fornmat omtted.));
Knuth, 644 N.W2d at 113 (on a notion for newtrial in a nedical
mal practice action, the trial court “inproperly made credibility
determ nations about Dr. Pfortmller’s testinony when it found
that his testinony is unreliable. The [trial] court failed to
recogni ze that it is the jury and not the [trial] court that mnust
pass on the expert’s credibility.” (Gtation omtted.)).

After reviewing the record of this case inits

entirety, we agree with the Boren Defendants that the court

abused its discretion in granting the Stallwrths’ notion for new
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trial. The court usurped the rightful role and constitutional
prerogative of the jury in “[t]he very essence of its function[,]
to select fromanong conflicting inferences and concl usi ons that
which it considers nost reasonable.” Tennant, 321 U S. at 35.
This case was “a cl assic exanpl e of what has becone by
this time the ubiquitous ‘battle of the experts.’”” Carter, 617
N.E. 2d at 267 (citation omtted) (affirmng the trial court’s
denial of a notion for newtrial in a nedical mal practice action
in which the parties presented opposing nedical experts and the
jury resolved the conflict in favor of the defendant doctor).
Both the Stallworths and the Boren Defendants presented
substantial and conpetent, albeit conflicting, evidence and
expert testinony regarding the applicable standard of care and
whet her Dr. Boren breached that standard. Neither party objected
to the conpetency or expertise of the other’s expert w tnesses,
or to the giving of the opinions they expressed at trial. The
respective expert witnesses sinply disagreed, and we do not
believe the jury’s ultimate resolution of the conpeting evidence
was “agai nst the nani fest weight of the evidence.” Carr, 79
Hawai ‘i at 488, 904 P.2d at 502 (citation omtted). Nothing in
the record indicates, in any event, that the jury failed to
evaluate all of the evidence or was |led astray by “bi as,
prej udi ce, passion, or msunderstanding of the charge of the

court[.]” HRS 8§ 635-56. See also Harkins, 57 Haw. at 381, 557

P.2d at 791. The jury’ s verdict was pal pably “one which coul d
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reasonably have been reached[,]” and hence, shoul d have been
accepted, Duncan, 377 F.2d at 52, as “[i]t is the jury, not the
court, which is the fact-finding body. It weighs the
contradi ctory evidence and inferences, judges the credibility of
W t nesses, receives expert instructions, and draws the ultinate
conclusion as to the facts.” Tennant, 321 U S. at 35 (citations
omtted).

In granting the Stallworths’ notion for newtrial, the

court put great store by its factual finding, that

Dr. Boren expressly testified that he saw the areas of
hi gher density on i mges 20 and 21 of the March 31
1989 non-contrast CT scan performed on [Christian] and
interpreted by Dr. Boren.

That finding led directly to the court’s concl usion, that

Dr. Boren's adm ssion that he saw t hese densities on
the March 31, 1989 CT scan at the time he interpreted
the filmon March 31, 1989, di m nishes the foundation
for the opinions of [the Boren Defendants’] standard
of care experts that Dr. Boren conplied with the
standard of care because the abnormalities that
appeared on the CT film were too subtle for a genera
radi ol ogi st to detect.

That conclusion, in turn, was a nmgjor factor in the court’s
decision to grant a new trial.

Al t hough the court nmade its fulcrumfinding of fact in
the face of Dr. Boren's vigilant insistence that he had no nenory
of reviewing Christian’s March 31, 1989 CT scan or detecting any
abnormalities therein, and in spite of Dr. Boren's
cont enporaneous witten report stating, “l see no evidence of
either high or low density | esions wthin the brain substance,”

it was neverthel ess a reasonable inference fromDr. Boren's

-41-



surmse at trial and in his 1999 deposition that he m ght have,
or probably did, see sonething in the area of the AVM on the 1989
CT scan. As such, it was based upon substantial evidence and
therefore not clearly erroneous,® contrary to what the Boren
Def endants argue on appeal. However, it did not, as the
Stal lworths contend and the court concluded, render nugatory the
opi nions of the expert w tnesses for the Boren Defendants that
the abnormality in Christian’s brain was “very very uncomon” and
too subtle to be appreciated by a general diagnostic radiol ogi st
like Dr. Boren. Nor did it negate Dr. C eply’'s opinion that the
CT scan “looked normal[,]” or Dr. Dillon’s explanation that the
AVM was “adjacent to a structure that | ooks quite simlar to it
but is not abnormal.” And it did not, in any event, obviate the
subst anti al evidence supporting opposing factual findings adduced
by the Boren Defendants at trial.

But all of this debate between the parties on appeal
about whether the court’s linchpin finding of fact was clearly

erroneous is sinply beside the point. This was not a bench

5 “A finding of fact is clearly erroneous when (1) the record | acks

substantial evidence to support the finding, or (2) despite substantia
evidence in support of the finding, the appellate court is nonetheless |eft
with a definite and firmconviction that a m stake has been made.” State v.
Okumura, 78 Hawai ‘i 383, 392, 894 P.2d 80,89 (1995) (citation and interna
quotation marks omtted). “We have defined ‘substantial evidence' as credible
evidence which is of sufficient quality and probative value to enable a person
or reasonable caution to support a conclusion.” State v. Kotis, 91 Hawai ‘i
319, 328, 984 P.2d 78, 87 (1999) (citation and some internal quotation marks
omtted).
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trial.® It was a jury trial. Therein

[i]t is the jury, not the court, which is the
fact-finding body. It weighs the contradictory
evidence and inferences, judges the credibility of

wi t nesses, receives expert instructions, and draws the
ultimte conclusion as to the facts. The very essence
of its function is to select from among conflicting

i nferences and concl usions that which it considers
nost reasonable. That conclusion, whether it relates
to [negligence], causation or any other factua

matter, cannot be ignored. Courts are not free to
rewei gh the evidence and set aside the jury verdict
merely because the jury could have drawn different

i nferences or conclusions or because judges feel that
other results are nore reasonabl e

Tennant, 321 U.S. at 35 (citations omtted). Although a trial
court nust necessarily “weigh the evidence in the context of

granting a new trial, such authorization does not obviate the
essential role of the jury in resolving conflicting evidence.”

Shiel, 506 S.E.2d at 83. See also Carter, 617 N. E 2d at 267

(“Al'though this court is required to scrutinize the evidence in a
medi cal mal practice action when review ng a notion for [judgnent
notw t hstanding the verdict] or a newtrial, we will not sit as a
second jury and rewei gh the evidence or reeval uate the
credibility of the witnesses.” (Gtations omtted.)). |In naking
its pivotal factual finding, the court supplanted the jury in an

area that is “peculiarly one for the determ nation of the

6 The test on an appeal arising out of a bench trial is “whether

there was substantial evidence to support the conclusion of the trier of fact.
I ndeed, even if it could be said in a bench trial that the conviction is

agai nst the weight of the evidence, as long as there is substantial evidence
to support the requisite findings for conviction, the trial court will be
affirmed.” State v. Eastman, 81 Hawai‘i 131, 135, 913 P.2d 57, 61 (1996)
(citations and internal quotation marks and bl ock quote format om tted).
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jury[,]” Ahm, 14 Haw. at 303, and in doing so determ ned the
direction in which it would ultimately err.

The court also based its grant of a newtrial upon its
m sgiving that Dr. Boren’s testinony was not but shoul d have been
read back to the jury. This conviction stemmed fromthe court’s
determ nation that the two jury conmunications evinced,
respectively, “the jury’s concern about Dr. Boren's credibility
and/ or his testinony about whether he in fact saw and identified
areas of higher density on imges 20 and 21 of the March 31, 1989
CT scan[,]” and its “unresol ved questions about exactly what Dr.
Boren had said in his testinony and/or a need to evaluate Dr.
Boren’s credibility in light of his entire testinony.”

About this justification, suffice it to say that there
is absolutely no indication in the record what the jury was
thinking in this respect. The court’s findings and m sgi Vi ngs
about the jury’s concerns were pure specul ation. |ndeed, the
jury was nonet hel ess able to reach a verdict the day after its
second -- and only legitinmate -- request to the court was deni ed.

Cf. Medeiros. v. Udell, 34 Haw. 632, 637-38 (1938) (where the

jury returned a verdict despite the fact that its earlier request
for a read back of certain testinony could not be fulfilled,
deciding that “the jury concluded that a verdict could be fairly
reached without it”).

In this case, as has been the case for over a century,

“[1]t may be that the trial judge thought that the verdict should
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have been for the plaintiff, and it may also be that that view
woul d find support in the evidence. The natter, however, was
peculiarly one for the determ nation of the jury and, clearly, no
sufficient cause appeared for disturbing its finding or verdict.”
Ahm , 14 Haw. at 303.

IV. Conclusion.

We therefore reverse the court’s March 15, 2000 order.
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