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Def endant - Appel | ant Carl son S. Yanmanoto, Jr. (Yananoto)
appeal s the June 7, 2000 judgnent of the circuit court of the
first circuit that convicted himof kidnapping and terroristic
threatening in the first degree. The ki dnapping charge accused
Yamanoto of intentionally or know ngly restraining the
conplaining witness, with intent to terrorize her. Because the
court commtted prejudicial error in instructing the jury that,
“Terrorize means the risk of causing another person serious alarm
for his or her personal safety[,]” we vacate Yamanoto’' s
ki dnappi ng convi ction and sentence and remand that charge for a

newtrial. W affirm Yananbto’s conviction and sentence for
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terroristic threatening in the first degree.
I.
On Cctober 31, 1997, the State filed the foll ow ng
conpl ai nt :

COUNT I: On or about the 24th day of October
1997, in the City and County of Honol ulu, State of
Hawai i, CARLSON YAMAMOTO JR. did intentionally or
knowi ngly restrain Lisa Ebata, with intent to
terrorize her, thereby commtting the offense of
Ki dnapping in violation of Section 707-720(1)(e) of
the Hawaii Revised Statutes.!?

COUNT 11: On or about the 24th day of October
1997, in the City and County of Honolulu, State of
Hawai i, CARLSON YAMAMOTO JR. threatened, by word or
conduct to cause bodily injury to Lisa Ebata, with the
use of a dangerous instrunment, to wit a knife in
reckl ess disregard of the risk of terrorizing said
Li sa Ebata, thereby commtting the offense of
Terroristic Threatening in the First Degree in
viol ation of Section 707-716(1)(d) of the Hawai
Revi sed Statutes.?

COUNT 111: On or about the 24th day of October
1997, in the City and County of Honolulu, State of

! Hawai i Revised Statutes (HRS) § 707-720(1)(e) (1993) provides that
“la] person commts the offense of kidnapping if the person intentionally or
knowi ngly restrains another person with intent to: . . . . Terrorize that
person or a third person[.]” HRS § 707-700 (1993) provides, in pertinent
part, that, “‘Restrain’ means to restrict a person’s movenment in such a manner
as to interfere substantially with the person’s liberty: . . . By means of
force, threat, or deception[.]” HRS § 707-720(2) (1993) provides that
“[e] xcept as provided in subsection (3), kidnapping is a class A felony.” HRS
§ 707-720(3) (1993) provides that“[i]n a prosecution for kidnapping it is a
defense which reduces the offense to a class B felony that the defendant
voluntarily released the victim alive and not suffering from serious or
substantial bodily injury, in a safe place prior to trial.”

2 HRS § 707-716(1)(d) (1993) provides that “[a] person commts the
of fense of terroristic threatening in the first degree if the person commts

terroristic threatening: . . . . Wth the use of a dangerous instrument.” HRS
§ 707-716(2) (1993) provides that “[t]erroristic threatening in the first
degree is a class C felony.” HRS § 707-715(1) (1993) provides that “[a]

person commts the offense of terroristic threatening if the person threatens,
by word or conduct, to cause bodily injury to another person or serious damage
to property of another or to conmit a felony: . . . Wth the intent to
terrorize, or in reckless disregard of the risk or terrorizing, another
person[.]"”
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Hawai i, CARLSON YAMAMOTO JR. threatened, by word or
conduct to cause bodily injury to Nelson Hamlton,
with the use of a dangerous instrument, to wit a knife
in reckless disregard of the risk of terrorizing said
Nel son Ham | ton, thereby commtting the offense of
Terroristic Threatening in the First Degree in

vi ol ati on of Section 707-716(1)(d) of the Hawaili

Revi sed Statutes.

(Foot not es added.)

Yamanoto’s jury trial commenced on June 3, 1999. Lisa
Ebata (Ebata) testified that Yamanoto had been her boyfriend for
four-and-a-half years. They had a son fromthat relationship.
Their union ended in or around August 1997. After the split,
their son stayed with Ebata. They did not work out any kind of
visitation arrangenent, but Ebata maintained that she did not
prevent Yamanoto from seeing his son

Ebata rel ated that on Cctober 24, 1997, at around 8: 00
a.m, she drove her son, then two-and-a-half years old, to his
babysitter’s house in Hawai‘i Kai. As she pulled into the
dri veway of the house, she noticed Yamanoto pull his car up
behind hers. Ebata allowed Yamanoto to visit with his son for a
m nute or so. Yamanoto “gave [the boy] a hug, told himto be a
good boy.” His deneanor at that tinme appeared normal. Ebata
then took the toddler in to the babysitter. Ebata canme out of
t he house after a couple of mnutes and, w thout approaching him
told Yamanoto, in her words, “that | could not talk at that tinme
and that | would call him” She was on her way to school.
Yamanot o repeatedly expressed his desire to talk to her then and

there, but Ebata each tinme responded that she could not and woul d
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call himlater.

Ebata testified that as she was getting into her car,
Yamanot o grabbed her around her waist. At the sane tine,
Yamanoto pulled a knife out of his jacket and held it to her
stomach. Ebata recogni zed the knife as one of Yanmanoto's kitchen
kni ves. Ebata demanded that he rel ease her. Yamanoto denurred,
insisting that she would “listen to himthis one tine, hear what
he had to say.” Ebata was shocked at the turn of events and
tried to break free, but could not. She feared for her life.
Yamanot o dragged her to his car, put her in through the passenger
door, followed her in, closed the door and drove off.
Thr oughout, he was hol ding the knife pointed towards her.

According to Ebata, Yamanoto told her, as he drove,
“that | would listen to himto what he had to say and he
threatened that if | didn't that he had someone outside of ny
house watching nmy famly and that if | didn't cooperate that he
woul d give word to whonever and hurt ny famly.” And, “that he
had a gun with himand that if he were to hurt anyone, it would
be the two of us.” Further, “[h]e did nmention a rope, but as to
what he was going to do with it, I was not sure.” Yamanoto told
her he was doi ng what he was doing “because | wouldn't listen to
him | didn't give hima chance to explain hinmself. . . . He said
that he didn't care any nore and that he was going to go to jail
anyway.” Ebata was “[a]fraid and scared.” She had been crying

fromthe nonment Yamanoto first grabbed her.
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Yamanot o drove to his apartnent buil ding, about a five-
m nute drive, and parked in his parking stall. He pulled Ebata
out of the car. When she refused to go with him he pulled out
the knife, pointed it at her stomach and dragged her through the
parking lot towards his apartnent. Ebata kept resisting and
telling Yananpoto to |l et her go. As Yamanoto dragged Ebata down
the stairs fromthe parking structure, a man wal ked by and
noti ced the conmoti on, whereupon Yamanoto put the knife back in
hi s pocket. Ebata took the opportunity to break free. She ran
to the guard house at the entrance to the driveway of the
apartnment buil di ng.

I nside the guard house, Ebata told the security guard
there that she needed help and that he should call the police.
She expl ai ned that her ex-boyfriend was chasing her and that he
had a knife. By then, Yanmanoto had caught up with Ebata. Ebata
told the security guard to keep Yanmanoto away from her and to
surmon hel p. Standi ng outside the open door to the guard house,
Yamanoto tried to tell the security guard not to listen to Ebata
because she was crazy and did not know what she was saying. At
about this point, a second security guard arrived outside the
guard house. The second security guard told Yanmanoto to go to
his apartnent to cal mdown. But Yamanoto did not |eave. He
instead told the security guards to go and get his grandfather,
who was upstairs in the apartnent.

Ebata recounted that, as the security guard inside the
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guard house picked up the phone to call the police, Yamanoto
“stepped into the guard house, pushed his body against mne and
pulled the knife out.” The second security guard foll owed and
tried to get Yamanoto to put the knife away. But Yanmanoto pl aced
the tip of his knife at Ebata’ s throat, touching the skin. By
the tine Ebata was able to push Yamanoto's hand and the knife
some di stance away from her throat, two police officers had
arrived. The police officers drew their guns and told Yamanoto
to drop the knife. A second and then a third police command were
necessary before Yamanoto conplied. He was handcuffed by the
pol i ce.

On cross-exam nation, Ebata admtted that in August
1997, Yamanoto told her that an attorney he had hired at one
time, denn Kobayashi (Kobayashi), “had done himwong in several
ways[,]” and had threatened him |In the next day or two after
this revelation, she had a neeting with Kobayashi, her parents
and anot her couple, at which Yamanoto was di scussed. Three days
after Yamanoto had told her about the threat, she called himand
ended their relationship. Ebata admtted that she did not talk
to Yamanoto after that except to put himoff in those instances
in which he was able to speak to her. She was living with her
famly at the time and had told themthat she did not want to
talk to him She refused to take his calls at work. She did not
respond to the nunerous gifts of flowers and ball oons he sent

her, or to the cards and letters saying that he was bereft and
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heart br oken and that he | oved her and just wanted her and his son
back in his life. Ebata recalled that Yamanoto’ s tel ephone calls
to her home and workpl ace were constant, sonetinmes “every couple
mnutes[,]” and that she “could not handl e” the stress thereby
engendered. Ebata filed a “custody suit” agai nst Yamanoto for
“full custody” of their son. She never initiated discussions

wi th himabout visits with the boy because she was afraid
Yamanot o woul d abscond with him but she did allow himone visit
before the Cctober 24 incident. At the tine of the incident, she
was “seeing soneone else.” In md-Cctober 1997, Ebata received a
letter from Yamanoto in which he expressed his |ove and best

w shes for her and their son, begged her forgiveness and said
goodbye.

Kevin Ham I ton (Kevin), the first security guard Ebata
appealed to for help during the incident, testified after Ebata
and essentially corroborated her testinony about the events at
t he guard shack. Kevin also recalled that “[Yamanoto] canme down
to the guard shack wanting her to go with himback up to the

apartnment because he wanted to talk to her and she didn't want to

go.” At that point, Yamanoto was “a little agitated, but he
seenmed fine.” But when Yamanoto pulled the knife on Ebata in the
guard shack, “he was upset and he was shaking.” He was al so

sayi ng “sonet hi ng about how she’s been nessing with himfor a
coupl e of years and things about their son.” Kevin admtted on

cross-exam nation that, follow ng the incident, he had never been
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told by the second security guard, his brother Nelson Ham |ton
(Nel son), that Nel son had been threatened by Yananoto.

Nel son testified next. He, too, generally corroborated
Ebata’ s account of what happened at the guard shack. But in
addi tion, Nelson renenbered that when he approached Yamanoto and
told Yamanoto several tinmes to | eave the guard shack, Yananoto
pul l ed a kitchen knife, pointed it at himand demanded that he
| eave the guard shack. Nelson “was a little bit scared” and
“[flelt threatened.” Yamanoto then proceeded to turn the knife
on Ebata. As he held the knife to her throat, then to her chest
and then to her stomach, and back up again, Yamanoto conpl ai ned
that he “hadn’t seen the child for sone tinme.” He also said
“t hat sonet hi ng about his business was failing.”

Ji m Yasue (Yasue), one of the two police officers who
responded to Kevin’s call for assistance, also essentially
confirmed Ebata’ s recall of what transpired at the guard shack
Yasue mai ntai ned that when Yananoto was directed to drop the
knife, “[h]e stated sonething to the effect that, See what you
are doing, you are making nme do this[.]” Yasue recovered the
knife that Yamanoto relinquished, as well as a rope, inits
original packaging, fromone of Yamanoto's shorts pockets. The
ot her police officer, Nathan Baysa (Baysa), al so gave consi stent
testi nony about the events at the guard shack. Baysa recalled
heari ng Yamanoto say in a | oud voice, as Yamanoto was hol di ng

Ebata under the knife, “tell him tell himwhy I'’mdoing this.”
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Baysa added, “And | think he also said sonething to the effect
where she no |l et ne see ny son, sonething.”

After Baysa's testinony, the State rested. Yananpto
tendered a notion for judgnent of acquittal, “based upon the
failure of the evidence to reflect, nunber one, an intent to
terrorize, nunber two, that there was ever a threat nade agai nst
[ Nel son].” The court denied the notion.

In his defense, Yamanoto first called his maternal
grandnot her, Dorothy Lee (Lee). She testified that after
Yamanoto’ s rel ationship wth Ebata ended, he was “very upset
about the situation, not being able to see [Ebata] or his son,
and he seened depressed.” Lee also nentioned that Yamanoto was
under “pressure or stress” due the role Kobayashi had played in
t he breakup. Lee renenbered that Yamanoto was havi ng busi ness
probl ens before the COctober 24 incident.

Yamanoto testified next. He related that he owned a
smal | busi ness, an auto detailing conpany. |In June 1997, he was
| ooking to expand his business. People had told himthat he
needed an attorney for that, so he engaged Kobayashi, who had
been referred by one of Yamanoto' s enpl oyees. There cane a tine,
in July 1997, when Yamanoto could not nmake his payroll. The
enpl oyees banded together in protest, which apparently garnered
sonme negative television coverage. Yamanoto alleged that, at
Kobayashi’s urgi ng, he gave Kobayashi noney to make the payroll,

but Kobayashi never applied the noney as intended and Yamanoto
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never saw that noney again. The night of the tel evision
exposure, Ebata called Yananoto and broke up with him As a
result of the breakup, Yamanoto suffered a nunber of physi cal
probl ens and had to be hospitalized: “I — | — | just couldn’t
live without my famly.” However, a week and a half |ater,
Kobayashi arranged a neeting for Yananoto with Ebata and her
parents. There, Kobayashi apparently placed the blanme for the
nmoney troubl es upon the enpl oyee who had referred Kobayashi to
Yamanot o, and assured Yamanoto that there was noney to neet the
payroll. Kobayashi also “tried to help to nend the so-called
rel ationship together.” Qut of that neeting cane a
reconciliation between Yamanoto and Ebat a.

Yamanot o renenbered that he was in such a state of
bliss over the return of Ebata and their son that he acceded to
Kobayashi’s suggestion that Kobayashi’s friends be brought in to
run the business and sell it for Yamanoto. As a result, Yamanoto
started spending nost of his time with Ebata and their son.
However, in August 1997, Yamanoto received a call fromthe State
attorney general’s office that his enpl oyees were not being paid.
He al so di scovered “a whol e stack” of customer conplaints in the
busi ness office. Yamanoto cal |l ed Kobayashi for an expl anation
and was told not to worry about it. Yamanoto persisted, however,
and after a neeting wi th Kobayashi in |ate August 1997, phoned
Kobayashi and told himthat he wanted all of his noney back.

Kobayashi responded with profanity and threats. Yamanoto
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recalled, “He told ne, do you know who the F I anf? You know. Do
you know who the F I anP” Yamanoto said that the threats were
“about hurting ny famly, about raping [Ebata], and about killing
my son, and killing her and killing nme.” Yanmanoto felt afraid
and threatened. He told Ebata about the threats and to be
careful. He sought help from another attorney, Steven Geshel
(CGeshell). He called the police and made a police report.

Ebata did not contact Yamanoto for three days after he
informed her of the threat. However, on the third day, Ebata
call ed Yamanoto and told him “I don’t think this is going to

work out[,]” and then hung up. Asked about how he felt at that

monment, Yamanoto responded: “I — couldn't believe it. | — |
couldn’'t believe that — that — that ny — ny business was
falling apart. | couldn’t — | couldn’t believe — | couldn’'t
believe that | — I'mgetting threat to — ny famly's getting
threatened, and | lost ny son and [Ebata] again. | couldn’t
believe it.” In order to find out what had happened, Yamanoto
had Geshell investigate. For his part, Yananoto nounted a

frenetic canpaign of tel ephone calls and letters to Ebata, spiced
wi th bouquets of flowers, with no response and all to no avail.
He even resorted to paradi ng another woman through Ebata’'s

wor kpl ace, in a futile attenpt to provoke sone response from her.
“I just — 1 just wanted — | just wanted to understand. | — |
just wanted to understand. Nobody explained to ne nothing.”

Meanwhi | e, Yamanot o’ s busi ness, apparently still under
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Kobayashi’s control, continued its dowward spiral. Al so during
that time, Kobayashi allegedly threatened Yamanoto yet agai n.
Kobayashi told Yamanoto that if Yamanoto woul d give himcertain
exorbitant gifts, he could get Ebata to reconcile w th Yamanoto.
Kobayashi added that if Yamanoto did not cooperate, he would hurt
Yamanot o, Ebata and their son. Yamanoto i medi ately contacted
CGeshell. Geshell went over to Yamanoto' s apartnent and the
police were called. A police report was nmade, but no official
action was taken. Yamanoto also testified that he called the FB
and the O fice of Disciplinary Counsel. Yanmanoto mai ntai ned that
hi s apprehension was justified because Kobayashi was sonehow
privy to personal information about Ebata that “nobody knew
about.” Also, people were saying that Kobayashi had the ability
to carry out his threats. And Yamanoto had heard that Kobayash
had been taking Ebata around to “different neetings[.]” At about
the tinme all of this was happening, Ebata filed her paternity
action, asking for “full custody,” child support and supervised
visitation. Al of this, Yamanoto clained, was on his mnd on
Oct ober 24, 1997.

Yamanoto admtted that on Cctober 24, 1997, he brought

a knife and a rope with him He took the knife because “I wanted
totalk to [Ebata] and | couldn't. And I, um— | — | wanted —-
| wanted — | wanted her to know the truth. | wanted her to know
how much I love her.” He took the rope because “I didn't want
anyone to — to stop — to stop ne from um— fromkilling
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nmyself and the truth comng out. And | was gonna — | was gonna
tie the door in my apartment so that, um | could — | could save
nmy famly, and if not | could just die.”

Yamanot o’ s account of what happened at the babysitter’s
house that day essentially paralleled Ebata’s, with the foll ow ng
significant divergences. Yamanoto admitted taking Ebata into his
grasp near his car, but maintained that the knife was pointed
towards hinself. He had earlier inplored Ebata to talk to him
and in doing so had said, “I’mgonna kill myself, you know.”
Yamanoto told Ebata that he wanted themto go back to his
apartnent because “lI wanted to show her all the proof that | had
about [ Kobayashi] and | wanted her to see the truth.” Ebata kept
telling himto put the knife away, but Yamanoto maintained that
she never said anything el se. Yamanoto renenbered that Ebata got
into his car, but when asked whether he waved the knife at her to
get her in the car, responded, “I don’'t renmenber that part.”
Yamanoto claimed a simlar |ack of menory of succeedi ng events,
up until he was driving with Ebata past a fire station. At that
time, he had the knife in his right hand but was not pointing it
at anyone in particular: “It was pointing in all directions

| talk with ny hands, you know.” During the drive,
Yamanoto finally acceded to Ebata s repeated requests, and put
the knife in his pocket. Yamanoto made no nention of the threats
he all egedly made to Ebata during the drive to his apartnent
bui | di ng.
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Yamanot o’ s testi nony about events at the apartnent
conplex also mrrored Ebata's, but again with some significant
differences. Yananoto testified that after he parked his car at
t he apartnment conpl ex, he and Ebata tal ked for awhile. The next
thing he renmenbered was being in the guard shack. He told Ebata,
“you gotta talk to ne[,]” but she refused. He renenbered hearing
the security guards talking and he renenbered telling themthat
Ebata was crazy, but he professed not to care at that tine
whet her the security guards stayed or left. He renmenbered that
at sone point “the knife canme out[,]” but he could not renenber
his state of mind at that point. He acknow edged telling the
security guards to | eave at that point, but clainmed that he
wanted themto call the police, “[b]ecause | wanted the police
and everybody to know what — what was going on.” Yamanoto nade
no nention of restraining Ebata, but he admtted that the knife
was pointed “towards her throat and then it went down and up and
down and up.” He explained, however, that, “I — | talk with ny
hands. That’'s how | talk.” He clainmed that he did not want to
hurt Ebata, that he “just wanted the truth.” Failing that, *“I
just wanted to die.” Yamanoto said that Ebata was hol ding onto
his knife hand, but not to force it away fromher. He
acknow edged that she told himto put the knife down. The direct
exam nation of Yamanoto ended with this exchange:

Q. Did you ever intend to terrorize [Ebata]?

A. No. | did not.
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On cross-exam nation, Yamanoto admtted that Kobayashi
confronted hi mabout the police report he had made about the
threat, and that he first denied making the report, then told
Kobayashi that it was all a m sunderstanding. But he clainmed he

said that only because he was afraid Kobayashi would hurt “nmny
famly” if he admtted nmaking the report in earnest. The State
t ook Yamanoto over the various letters, phone calls and other
contacts he had with Ebata and her parents in the nonths before
the incident. He could not specify any in which he had warned
Ebata or her famly of the threat Kobayashi posed. Excerpts from
a nunber of letters Yamanoto wote to Ebata were read, all of
whi ch were apol ogies tinged with the resolve to change. In one,
Yamanot o | anented “how bad of a boyfriend and father 1’ve
been[,]” and begged her forgiveness. |In another, Yananoto
resolved, “I would like to set some things straight, though
people feel that |1’ve screwed over your fam |y and other people.”
The State queried, rhetorically, “So was there any question in
your mnd why [Ebata] had broken up with you?” The State then
| ed Yamanoto through a | ong i npeachnment about the events of
Cctober 24, 1997. In the main, but not w thout claimng nunmerous
| acunae in his nmenory, Yamanoto stuck with the testinony he had
gi ven on direct exam nation.

Redi rect and re-cross exam nation revealed that in
August 1998, Yamanoto filed a | awsuit agai nst Kobayashi, “to get

back my noney.” Yamanoto further inforned the jury that
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Kobayashi had defaulted and filed for bankruptcy. Yamanoto al so
nmenti oned that Kobayashi “was forced to resign [fromthe practice
of |aw] August of 1998, finally one year after.” Yamanoto
admtted that his lawsuit sought relief in the inordinate anount
of $305, 000, and there was nention that he was owed in excess of
$1 million, but he denied that he filed the lawsuit in order to
get out of trouble with his creditors.

Yamanot o rounded out his defense with the testinony of
Geshell. Geshell remenbered that a “very upset” and perspiring
Yamanoto called himto the apartnent on the night of August 30,
1997. Though reluctant to answer questions about what he had
di scussed with his client that night, Geshell did reveal that
Yamanot o was prevented from |l eaving to neet Kobayashi that night.
I nstead, a police officer was summoned to the apartnent. Geshel
recalled that the police officer left a report formfor Yanmanoto,
but admtted that he could not say whether Yamanoto conpleted it.
After reading a stipulation that Yamanoto had “made [an August
30, 1997] police report [at his apartnment] that [Kobayashi] had
t hreat ened Yamanoto and his famly[,]” the defense rested and
evi dence was cl osed.

After the close of evidence, Yamanoto renewed his
notion for judgnent of acquittal, based upon his assertions “that
the State has failed to prove intent to terrorize and that there
is insufficient evidence to showterroristic threatening as to

Nel son Hamlton.” The court again denied the notion.
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During cl osing argunents,

Yanmanpt o’ s defense that he did not

rather to talk to her in order to explain,

expl anation for, al
before the incident:

Now, [ Yamanot 0]
That’'s true. He want ed her

for doing this particular act,
particul ar act.

But how,
terrorizing her with this knife.
keep her from escaping, keep her

control her
could talk,

movement s,
he could make her

She wasn’t
there because she didn’'t
kni fe. She did not want

When he restrained her
the intent to terrorize her
life and her safety so that
make her |isten.

Yanmanot o’ s counse

This was a —- that
[ Yamanot o’ s]
built up to October 24th
and worse. In his work,
couldn’t do anyt hing.
see no way out but
‘cause he couldn’'t

He wanted to say goodbye to his son.
so he could die knowi ng those

Because who knows what
you take with you when you die
want

an answer
t hi ngs.
or what
those things.

from [ Ebat a]

He di d not
Was he foolish?
Was he m st aken?

Yes.

in their normal right
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that had transpired in the several

how he was accomplishing the act

he could talk to her

He clearly did scare [Ebata].
m nd would be scared.

the State sought to counter
intend to terrorize Ebata, but
and to get an

nmont hs

wanted to talk to [Ebata].
to listen.
Hi m wanting those things shows us what

That’'s true.
his motive was
why he was doi ng that

was by
So long as he would
t here, where he could

so long as he could do that, he
listen.
there because she chose to. She was
want to get stuck with this
to be harmed or killed
he restrained her with
pl ace her in fear for her

or

argued the point as foll ows:

was basically a period where
state of mnd grew,
1997.
His inability to function as a human bei ng got
in his relationships,
And as that
to take his own |life if he had to,
stand how it

over the weeks, that
Hi s depression grew.
wor se
he

happened he coul d

was goi ng.
He want ed
you know when you die

He want ed
to terrorize [Ebata].

Any person



But did he intend it?

The answer i s no. Therefore, it’'s not
ki dnappi ng. It’s unlawful restraint. He intended to
restrain her. He intended it under those
circunstances. And he intended that she would be
restrained so she would listen to him But he did not
intend to terrorize her.

Wth respect to the charge of kidnapping, the court

instructed the jury, in pertinent part, as foll ows:

In Count 1 of the conplaint the defendant is
charged with the offense of Kidnapping.

A person commts the offense of Kidnapping if
the person intentionally or knowi ngly restrains
anot her person with intent to terrorize that person or
a third person.

There are two material elements to this offense,
each of which the prosecution nmust prove beyond a
reasonabl e doubt. These el ements are:

1. That on or about the 24th day of October
1997, in the City and County of Honol ulu, the
defendant intentionally or knowi ngly restrained Lisa
Ebat a;

2. Def endant did so with the intent to
terrorize that person or third person.

Restrain means to restrict a person’s nmovement
in such a manner as to interfere substantially with
his or her liberty by means of force, threat, or
decepti on.

Terrorize means the risk of causing another
person serious alarmfor his or her personal safety.?3

In a prosecution for Kidnapping it is a defense
whi ch reduces the offense that the defendant
voluntarily released the victimalive and not
suffering from serious or substantial bodily injury in
a safe place prior to trial.

(Footnote and enphasis added.) The court also instructed the

jury on the included offense of unlawful inprisonment in the

Thi s paragraph was submtted to the court as State’s Instruction
No. 3. The court gave it to the jury over Yamanoto’'s objection: “We would
object in that this definition is fromcase law, but it is not statutory, and
it is a common everyday thing that the jury can define for thenselves.”
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second degree:*

Yamanot o had tendered Defendant’s Proposed Instruction

It is a defense to the offenses charged that the
defendant’s conduct was legally justified. The |aw
recogni zes the “choice of evils defense, also referred
to as the “necessity” defense.?®

The “choice of evils” defense justifies the
defendant’s conduct if the defendant reasonably
beli eved that his conduct was necessary to avoid an
i mm nent harm or evil to himself or another and the
harm sought to be avoi ded by such conduct is greater
than that sought to be prevented by the | aw defining
the offense charged.

4

commts the offense of unlawful imprisonment in the second degree if

HRS 8§ 707-722 (1993) provides, in relevant part, that “[a] perso

t he

person knowi ngly restrains another person. . . . Unlawful inprisonnment in th
second degree is a m sdenmeanor.”

5

HRS § 703-301(1) (1993) provides that “[i]n any prosecution for

of fense, justification, as defined in sections 703-302 through 703-309, is a
defense.” HRS 88 703-302(1) & (2) (1993) provide:

(1) Conduct which the actor believes to be
necessary to avoid an imm nent harmor evil to the
actor or to another is justifiable provided that:

(a) The harm or evil sought to be avoided by such
conduct is greater than that sought to be
prevented by the | aw defining the offense
charged; and

(b) Nei t her the Code nor other |aw defining the
of fense provides exceptions or defenses dealing
with the specific situation involved; and

(c) A |l egislative purpose to exclude the
justification claimd does not otherwi se plainly
appear.

(2) MWhen the actor was reckless or negligent in
bringing about the situation requiring a choice of
harms or evils or in appraising the necessity for the
actor’s conduct, the justification afforded by this
section is unavailable in a prosecution for any
of fense for which reckl essness or negligence, as the
case may be, suffices to establish cul pability.

HRS § 703-300 (1993) provides, in pertinent part, that, “‘Believes’

reasonably believes.”
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The burden is upon the prosecution to prove
beyond a reasonabl e doubt that:

1) Carl son Yamanoto, Jr. did not reasonably
bel i eve that his conduct was necessary in
order to avoid an imm nent harmor evil to
hi msel f or another; or

2) the harm sought to be prevented by the | aw
defining the offense charged is greater
than the harm or evil sought to be avoided
by the Defendant’s conduct.

Accordingly, if the prosecution has not proved
either of the above requirements beyond a reasonable
doubt, then you nust find Carlson Yamanoto, Jr. not
guilty of Kidnapping. If the prosecution has done so
then you nmust find that the “choice of evils” defense
does not apply.

(Footnote added.) During settlenment of jury instructions, this
proposed instruction was “refused over objection by the defense.”

Yamanot o’ s counsel placed her objection on the record, thus:

Your Honor, Instruction No. 1 is our choice of
evils instruction. It is one of two defenses that
[ Yamanot o] is relying upon. It is a —- an argunment by

[ Yamanot o] that he reasonably believed his conduct was
necessary to avoid an imm nent harm that is the risk
of death that was being threatened by [Kobayashi] to
his son and to [Ebata] and to hinmself and that the
harm sought to be prevented by the |aw defining the
offense is — is less serious than what was —- what
woul d happen if he did not have his conduct, that is
the — their death is nore serious than her restraint,
even if she's terrorized

The State responded:

Your Honor, my concern is although the burden is

very slight there’'d just be a scintilla of evidence to
support the instruction. It appears fromthe record
there is not even a scintilla of support there. There

is no evidence of inmmediacy or harm

There is an alleged threat of August 30th, 1997,
some two nmonths prior to the incidence [(sic)]. As
wel |, the harm sought to be prevented, allegedly
[ Yamanot o] wi shed to advise of a threat, a threat of
harm he wi shed to warn [Ebata] of some threat.

The harm he inflicted was a conpleted offense

was an actual, physical, conpleted offense of
ki dnapping and terroristic threatening. By no stretch
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of the imagination could that be called a |esser evil.
So it just doesn’t appear that this instruction’'s
appropriate in this case.

The court concluded: “Since there’s not any evidence to support
the giving of this instruction, the Court is refusing.”

It took the jury sixty-two mnutes to return verdicts
of guilty of kidnapping and guilty of one count of terroristic
threatening in the first degree (of Ebata). Wth respect to its
ki dnappi ng verdict, the jury found that the State had proved
beyond a reasonabl e doubt that Yamanoto did not voluntarily
rel ease Ebata, thereby enabling the court to convict him of
ki dnapping as a class A felony. The jury found Yamanoto not
guilty of the other count of terroristic threatening in the first
degree (of Nelson), and the court entered a judgnent of acquittal
as to that count. On June 7, 2000, the court entered its
j udgnment, convicting Yamanoto of ki dnapping and terroristic
threatening in the first degree, and sentencing himto a twenty-
year indeterm nate termof inprisonnent on the former conviction
and a five-year indeterm nate termof inprisonnent on the latter
conviction, the ternms to run concurrently. On June 13, 2000,
Yamanoto noticed this tinely appeal.

II.
Yamanot o presents three issues on appeal. First,

Yamanot o contends the court® erred when it instructed the jury,

%The Honorable Sandra A. Si nms, judge presiding.
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in connection with the kidnapping charge, that, “Terrorize neans
the risk of causing another person serious alarmfor his or her
personal safety.” Second, Yananoto asserts there was
i nsufficient evidence to support the jury's finding that he did
not rel ease Ebata voluntarily. Third, Yamanoto argues that the
court erred in not giving his proffered jury instruction on the
choi ce of evils defense.

III.

It is well-settled that “[w]hen jury instructions or
the om ssion thereof are at issue on appeal, the standard of
review i s whether, when read and considered as a whole, the
instructions given are prejudicially insufficient, erroneous,

i nconsistent, or msleading.” State v. Kelekolio, 74 Haw. 479,

514-515, 849 P.2d 58, 74 (1993) (citation omtted).

Hawai i Revi sed Statutes (HRS) 8§ 707-720(1)(e) (1993)
provi des that “[a] person commts the offense of kidnapping if
the person intentionally or knowi ngly restrains another person
with intent to: . . . . Terrorize that person or a third
person[.]” The court correctly instructed the jury as to the
mens rea of the offense: “Defendant did so with the intent to
terrorize that person or third person.” However, the court also
instructed the jury that, “Terrorize nmeans the risk of causing
anot her person serious alarmfor his or her personal safety.”

(Enmphasi s added.) This was error. The latter instruction has no

-22-



basis in our crimnal statutes, and by inplying that a person is
guilty of kidnapping if he or she intends the nmere risk of
causi ng anot her person serious alarmfor his or her personal
safety, derogates the cul pable state of mnd, required for
conviction by HRS § 707-720(1)(e). See HRS § 701-102(1) (1993)
(“No behavior constitutes an offense unless it is a crine or
viol ation under this Code or another statute of this State.”).
See also Comrentary on 8 701-102 (“There are no comon-| aw
offenses in Hawaii[.] . . . . That all offenses should be
adequately proscribed by statute seens at this point of |egal
devel opnent a dictate of fundanmental fairness.”).

In proffering the erroneous instruction below, the
State cited In re Doe, 3 Haw. App. 325, 650 P.2d 603 (1982),
whi ch defined “terrorize” as “conduct causing serious alarmfor
personal safety,” id. at 331, 650 P.2d at 608 (italics, citation
and internal block quote format omtted), and which identified
“the precise issue [as] whether the record contains sufficient
evi dence of juvenile-appellant’s intent to cause or of his
reckl ess disregard of the risk of causing Child 1 serious alarm
for his personal safety.” 1d. at 332, 650 P.2d at 608. However,
that case is inapposite here, because it involved the charge of
terroristic threatening, commtted if a person “threatens, by
word or conduct, to cause bodily injury to another person or
serious danage to property of another or to commt a

felony: . . . Wth the intent to terrorize, or in reckless

-23-



disregard of the risk of terrorizing, another person[.]” HRS 8§

707-715(1) (1993) (enphasis added).
On appeal, the State again references the mens rea of
the crime of terroristic threatening, and in doing so argues

t hat ,

[a]llthough the State agrees with [Yamampto] that the
word “risk” in the instruction is nore akin to a
reckless state of mind than to an intentional state of
m nd, the instruction did not specifically include the
words “recklessly disregard.” Thus, the word “risk”
in the instruction at issue appears to be superfluous,
and i ndeed, has little meaning at all.

Answering Brief at 21. The jury is presuned, however, to have

followed the court’s instructions, State v. Amorin, 58 Haw. 623,

629, 574 P.2d 895, 899 (1978), and each of them and in the

conpl ete absence of indication to the contrary in the record, we
cannot conclude that the jury ignored the particular instruction
sub judice. It was erroneous, and “[i]t is grave error to submt
a crimnal case to a jury without accurately defining the offense

charged and its elenments.” State v. Pinero, 70 Haw. 509, 527,

778 P.2d 704, 715 (1989) (citation, internal quotation marks and
brackets omtted).

“Still, erroneous instructions are presunptively
harnful and are a ground for reversal unless it affirmtively
appears fromthe record as a whole that the error was not
prejudicial.” 1d. at 527, 778 P.2d at 716 (citation, internal
gquot ati on marks and brackets omtted; enphasis added). See also

State v. Hol bron, 80 Hawai‘ 27, 32, 904 P.2d 912, 917 (1995)
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(“the real question beconmes whether there is a reasonable
possibility that error mght have contributed to

conviction. . . . [If so], then the error is not harm ess beyond
a reasonabl e doubt, and the judgnent of conviction on which it
may have been based nust be set aside” (internal block quote
format and citations omtted)). |In this respect, the State

argues t hat

[the] evidence evincing [Yamanmoto's] intent to both
restrain and terrorize [Ebata] was overwhel m ng. I'n
addition to three i ndependent witnesses’ testinony,
[ Yamanot o] himself adm tted hol ding [ Ebata] agai nst
her will and to pointing a knife at her. The State
subm ts that [Yamampto’'s] conduct, under the
circumstances of this case was clearly intended to
cause [Ebata] alarm that she could be hurt or even
kill ed. In sum the court’s instruction which
included the word “risk” would have had no inpact on
the jury’'s kidnapping verdict at all, for the evidence
illustrated only that [Yamanmoto’s] conscious object
was to cause [Ebata] to fear for her life.

Answering Brief at 22 (citation omtted).

We acknow edge that sone m ght consider the State's
evi dence conpl ete and conpelling, and Yamanoto' s al |l egati ons,
assertions and argunents in his own defense far-fetched and
sketchy. However, his defense — that his intent in restraining
Ebata was not to terrorize her, but to get her to listen and to
explain — was his only remaining defense after the court refused
his jury instruction on choice of evils. It was a defense he had
presented with dogged consistency, frompretrial notions through
closing argunents to the jury. And it was a defense that was
whol | y negated by the court’s erroneous jury instruction.

Once it was established that Yamanoto restrai ned Ebata
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and wi el ded the knife in close and anbi guous proximty, it was
ipso facto al so established that Yamanoto intended at |east “the
ri sk of causing another person serious alarmfor his or her
personal safety.” (Enphasis added.) The latter established, and
hence the crinme conplete under the court’s erroneous jury
instructions, it was, for the jury, neither here nor there
whet her Yamanoto pointed the knife purposively or, as he clained,
innmere willy-nilly gesticulation. It was |ikew se
i nconsequential what had happened during the several nonths
| eading up to the incident and whether, as a result, Yananoto had
i ndeed intended to terrorize Ebata as he restrai ned her, as
required for a kidnapping conviction, properly understood. In
essence, the court’s erroneous jury instruction deprived Yamanoto
of his only defense to the kidnapping charge.

And presum ng, as we nust, that the jury followed the
court’s instructions, Anorin, 58 Haw. at 629, 574 P.2d at 899,
there is a reasonable possibility the jury found that Yananoto
restrained Ebata while intending the nmere risk of terrorizing
her, and thereupon, w thout nore, convicted himof kidnapping.
But that is not the statutory crine, and hence, no crine at all.
HRS § 701-102(1).

Gven all this, we cannot agree with the State that the
error was harml ess beyond a reasonabl e doubt, no nmatter how

cogent the State’s evidence. W discern a distinctly reasonable
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possibility that the error m ght have contributed to Yamanoto’' s
ki dnappi ng conviction, and it cannot stand. Holbron, 80 Hawai i
at 32, 904 P.2d at 917.

In considering whether to reverse or renmand for a new
trial on the kidnapping charge on account of the court’s
erroneous jury instruction, we must inquire whether there was

sufficient evidence to support the charge. State v. Ml ufau, 80

Hawai i 126, 132, 906 P.2d 612, 618 (1995). The test on appea
for sufficiency of the evidence is “whether, view ng the evidence
in the light nost favorable to the State, there is substanti al
evi dence to support the conclusion of the trier of fact.” State

v. Ildefonso, 72 Haw. 573, 576, 827 P.2d 648, 651 (1992)

(citations omtted). See also State v. Tanura, 63 Haw. 636, 637,

633 P.2d 1115, 1117 (1981). “Substantial evidence is credible
evi dence which is of sufficient quality and probative value to
enabl e a man of reasonable caution to reach a conclusion.”
| | def onso, 72 Haw. at 577, 827 P.2d at 651 (citation, internal
guotations marks and ellipsis omtted). “The jury, as the trier
of fact, is the sole judge of the credibility of witnesses or the
wei ght of the evidence.” Tamura, 63 Haw. at 637-38, 633 P.2d at
1117 (citations omtted).

Viewi ng the evidence below in the Iight nost favorable
to the State, and respecting the prerogatives of the jury in
matters of credibility and weight of the evidence, there was

clearly substantial evidence that Yamanoto intentionally or
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knowi ngly restrained Ebata with the intent to terrorize her. HRS
§ 707-720(1)(e). However, with respect to the sufficiency of the
evi dence, we take note of Yamanoto’s second point on appeal, that
there was insufficient evidence to support the jury's finding
that he did not voluntarily rel ease Ebata, a finding that enabled
the court to convict himof kidnapping as a class A fel ony,
instead of a class B felony. HRS 8§ 707-720(3). 1In this

connection, Yamanoto argues t hat

the State fails to address the statutory intent behind
the | anguage [of HRS 8§ 707-720(3)] wherein the statute
specifically mandates that a kidnapper must receive a
|l esser sentence if the victimis released “prior to
trial.” By legislating that the rel ease may occur
prior to trial and not arrest, the statute coerces a
ki dnapper to release a victim

It may seemridicul ous that a person could be
considered to have acted “voluntarily” after being
ordered with guns pointed at him however, even with a
gun pointed at one’'s head, a person can still refuse
to release the victim

Therefore, the concept of “voluntariness” in
regards to [HRS 8§ 707-720] is to be interpreted

broadly and [ Yamanoto’s] rel ease of the victim should
be consi dered “voluntary” as a matter of |aw.

Reply Brief at 5 (bold enphasis in the original).

Yamanoto cites no authority for his contentions about
“statutory intent” and the broad interpretation of the term
“voluntary” thereby mandated. |ndeed, w thout passing upon what
the legislature did intend in enacting the HRS § 707-720(3)
mtigation defense, we observe that the Conmentary on 88 707-720

to 722 explains, instead, that

[t]he statutory provision for mtigation, in cases
where the victimis released unharmed, is intended (1)
to differentiate according to the severity of the
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actual harminvolved, and (2) to encourage the actor
to proceed | ess dangerously once the crimnal course
of conduct has begun.

On Yananot o’ s second point on appeal, suffice it to say that,
viewi ng the evidence in the light nost favorable to the State,
t here was substantial evidence that Yamanoto did not rel ease
Ebata voluntarily, where he did so only after the police trained
t heir weapons upon him and only after they ordered himto do so
no |l ess than three tines.

Accordingly, we vacate the Yamanoto’s conviction and
sentence for kidnapping and remand for a new trial on that
char ge.

W are left, finally, with Yamanoto’ s conviction for
terroristic threatening in the first degree, and his | ast issue
on appeal, concerning the court’s refusal to give his jury

instruction on the conpl ete defense of choice of evils.

Our cases have firnmly established that a defendant is
entitled to an instruction on every defense or theory
of defense having any support in the evidence

provi ded such evidence would support the consideration
of that issue by the jury, no matter how weak,
inconclusive, or unsatisfactory the evidence may be
However, this court has al so noted that where
evidentiary support for an asserted defense, or for
any of its essential conponents, is clearly |acking

it would not be error for the trial court to refuse to
charge on the issue or to instruct the jury not to
consider it.

State v. Sawyer, 88 Hawai‘i 325, 333, 966 P.2d 637, 645 (1998)

(citations, internal quotation marks and brackets omtted,;
enphasis in the original). Because we agree with the argunent

made below by the State, supra, that there was not a scintilla of

-29-



evi dence adduced at trial of the “immnent harmor evil”
expressed in Kobayashi’s threats, an essential conponent of the
choice of evils defense, HRS § 703-302(1) (1993), we concl ude
that the court properly refused Yamanoto's jury instruction on
choi ce of evils.

Accordingly, we affirm Yamanoto’ s conviction and
sentence for terroristic threatening in the first degree.

Iv.

The June 7, 2000 judgnment is affirmed in part and
vacated in part. W affirmthe conviction and sentence for
terroristic threatening in the first degree. W vacate the
conviction and sentence for kidnapping and renmand for a new tri al

on that charge.
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