NO. 23541

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘I

TERRI SPRAGUE, Individually and as Conservator of the
Estate of WIlliamS. Adans and Grace P. Adans,
Deceased; DANA ADAMS; and BRI AN ADANMS,

Pl aintiffs/Appell ants/ Cross- Appel | ees, v.

CALI FORNI A PACI FI C BANKERS & | NSURANCE LTD., a
Texas corporation also known as California Pacific
Casualty; ANN N. NOTTAGE;, | VAN W C. KAM LQOUAN B.
CHANDLER, and DCES 1-50, inclusive,

Def endant s/ Appel | ees/ Cr oss- Appel | ees, and JI M
NOTTAGE | NSURANCE, | NC.; | NSURANCE RESOURCES,

| NC., AVI ATI ON | NSURANCE ASSCCI ATES, | NC.;

JAMES T. NOTTAGE; SALLY JO NOTTAGE; and ALLEN M
TOKUNAGA, Def endant s/ Appel | ees/ Cross- Appel | ant s

APPEAL FROM THE THI RD Cl RCUI T COURT
(CIV. NO. 95-291K)

MEMORANDUM OPI NI ON
(By: Burns, C.J., Limand Foley, JJ.)

Pl aintiffs/Appell ants/ Cross- Appel | ees Terri Sprague,
i ndividual ly and as Conservator of the Estate of WIlliam S. Adans
and Grace P. Adans, Deceased; Dana Adans; and Brian Adans
(collectively Plaintiffs) appeal fromthe foll ow ng judgnent and
orders entered by Third Circuit Court Judge Ronald Ibarra:
(1) the May 30, 2000 Second Anended Judgnent; (2) the July 29,
1999 Order Denying Plaintiffs Terri Sprague, Individually and as
Conservator of the Estates of WIlliamS. Adans and G ace P.
Adans, Deceased; Dana Adans and Brian Adans' Mdtion to Amend

Judgnent, Dated June 16, 1999; (3) the August 17, 1999 O der



Awar di ng Attorneys Fees and Costs to Defendant Tokunaga, and
Costs to Sally Jo Nottage and | nsurance Resources, Inc. and
James T. Nottage and Ji m Nottage |Insurance, Inc.; and (4) the
August 17, 1999 Order Awarding Costs to Plaintiff Terri Sprague,
I ndi vidual ly and as Conservator of the Estates of WIIiam Adans
and Grace P. Adanms, Deceased, et al.

Def endant s/ Appel | ees/ Cr oss- Appel | ants Ji m Nott age
| nsurance, Inc. (Nottage |nsurance), |Insurance Resources, Inc.
(I'nsurance Resources), Aviation |Insurance Associates, |nc.
(Avi ation Insurance), Janmes T. Nottage (Janes Nottage), Sally Jo
Nottage (Sally Nottage), and Al l en Tokunaga (Tokunaga)
(col l ectively Defendants/Cross-Appel | ants) cross-appeal (1), (3),
and (4) above.

Def endant s/ Appel | ees/ Cross- Appel l ees California Pacific
Bankers & Insurance Ltd. (California Pacific)!, Ann N. Nottage,
Ivan W C. Kam (Kanm), Louan B. Chandler (Chandler), and Jeff H
Reynol ds? (Reynol ds) (collectively Defendants/ Cross-Appel |l ees)

did not appeal .

1 Def endant / Appel | ee/ Cross- Appel l ee California Pacific Bankers &

I nsurance Ltd. (California Pacific) is a Texas corporation. On September 27,
1996, Plaintiffs/Appellants/Cross-Appellees Terri Sprague, individually and as
Conservator of the Estate of WIlliam S. Adanms and Grace P. Adams, Deceased,
Dana Adans, and Brian Adanms (collectively Plaintiffs) amended their Conpl aint
by adding the name of Jeff H. Reynolds (Reynolds), the President and Chief
Executive Officer of California Pacific, because California Pacific allegedly
was no | onger in good standing as a corporation. Nevert hel ess, California
Pacific continued in the case to judgment and, ultimately, Reynolds was

di sm ssed fromthe case.

2 See footnote 1 above.



In this opinion, Defendants/Cross-Appellants and
Def endant s/ Cr oss- Appel | ees, collectively, are "the Defendants.”

W affirm (1), (2), and (4). W vacate (3) and renand
for reconsideration in [ight of this opinion.

l.
BACKGROUND

Doris MIlard (Doris) testified, in relevant part, as
follows: In August 1992, Doris and her husband, Maydwell M| ard
(Maydwel 1) 3, were doi ng busi ness as Kona Aviation and renting
aircraft to others at Keahole Airport (now known as Kona
International Airport). Janmes Nottage was their insurance agent
in Kona, Hawai‘i. Seeking to obtain aviation liability insurance
for their Gumman aircraft, Maydwell and Doris contacted Janes

Nottage.* James Nottage enlisted the help of Chandl er and Kam

3 A November 13, 1995 letter froma medical doctor states that
"Maydwel | M Ilard [(Maydwell)] is a 79-year old Caucasian patient of mne with
progressive Al zheinmer's dementia, hypertension and di abetes."

4 In their answering brief, Defendants/ Appell ees/ Cross-Appell ants

Jim Nottage Insurance, Inc. (Nottage Insurance), |Insurance Resources, Inc
(I nsurance Resources), James T. Nottage (James Nottage), Sally Jo Nottage
(Sally Nottage), and Allen Tokunaga (Tokunaga) state, in relevant part, as
foll ows:

Numer ous i naccurate statements of fact exist in the opening
brief that are in need of clarification

1. The Millard's [sic] contacted Lou Ann Chandler for
aviation insurance, not [James Nottage]. Plaintiff turns the
undi sputed evidence on its head by claimng that MIlard
approached [James Nottage] for aviation insurance, and [Janes
Nott age] then "enlisted the help of Louan Chandler." The
undi sputed evidence and testimony by [James Nottage], Ms.
M Il ard, and Lou Ann Chandler is that in fact M|l ard sought
coverage from Defendant Lou Ann Chandler, with whom he worked with
for several years. See, e.g., Testinony of Lou Ann Chandl er

(continued. . .)



The annual premumfor the policy was $1, 150 payable in three
install ments. On August 10, 1992, Maydwell and Doris paid their

first installnment in the amount of $385 to Nottage | nsurance.

4(...continued)

.o Testimony of Doris MIlard on October 23, 1998 at
pp. 38-41.

(Emphasis in original.)

The above allegation m srepresents the record by ignoring the
testimony of Doris MIllard (Doris), in relevant part, as follows:

Q Now, at any time prior to 1992 had you and your husband
ever engaged the services of [James Nottage] to act as an
insurance agent on your behal f?

A Yes. Earlier we had him cover our aircraft for one
year.

Q Were there any other types of insurance that you had
asked [James Nottage] to obtain for you; this is before 19927

A Someti mes we would contact himfor office coverage

Q Now, around August of 1992 were you and Maydwell M Il ard
interested in obtaining a knew [sic] aviation liability policy
specifically for the Grunman airpl ane?

A Yes. My husband had been flying Coast Guard auxiliary
search and rescue. But that stopped and so we decided we would go
back to renting our aircraft. And so we needed coverage
liability coverage

Q And who did you and your husband contact to obtain
liability coverage for that airplane?

A LI oyds of London. We could not pay the bill they said
so we contacted [James Nottage] because we trusted him we knew
that he would search and get us insurance

Q Did [Janes Nottage] ask you to make any tel ephone calls
or to contact anyone so that this type of coverage and the process
to obtain the coverage could get started?

A Well, we talked to [James Nottage] and he said cal
Louan Chandler . . . in Honolulu, maybe she can help you too
Q And so . . . was it [James Nottage's] recommendati on

that you call Louan Chandl er?

A Yes.



On August 24, 1992, Nottage |nsurance issued a
Certificate of Insurance to "Maidwell M| lard" stating that
Not t age | nsurance was the "producer,” California Pacific was the
I nsurer, the coverage was from August 10, 1992, through
August 10, 1993, and the policy was "to issue.” The coverage was
for "$6,000 on hull with $100 deductible not in nmotion/$500
deductible flight or taxiing on 1974 G uman AAI B, $500, 000 each
person passenger bodily injury[.]"

On August 26, 1992, a second Certificate of Insurance
was i ssued by Nottage Insurance "IN LI EU OF CERTI FI CATE DATED
8/24/92[.]" It corrected the spelling of Maydwel|l's name and
added the nane of Aviation Insurance Associates to the nanme of
Not t age | nsurance as producers of the policy. It stated that the
"policy nunber” was "Bl NDER #921008" and the coverage was " CSL
$500, 000 BI&PD I NCL. PASS. LIAB." for a "1974 GRUVAN AAI B,

REG STRATI ON #N9890L, 1 PASSENGER SEAT[.]"

Maydwel | subsequently received a revised invoice
post mar ked Cct ober 29, 1992, regarding "Binder No. - 921008"
stating that the second paynent was due on Novenber 15, 1992, the
third paynent was due on Decenber 1, 1992, and the checks shoul d
be made payable to Nottage | nsurance.

On Novenber 5, 1992, the insured G uman airpl ane was
rented from Kona Aviation by WlliamS. Adans (Wlliam, a

licensed pilot, for the stated purpose of WIlliamflying hinself



and his wife, Grace P. Adans (Grace), fromthe Keahole Airport
over the Vol cano National Park and back to Kona. WIIliam and
Grace departed Kona in the G umman airplane on Novenber 5, 1992.
They and the Grunman airpl ane have not been seen or heard from
agai n.

On Novenber 14, 1992, Maydwell and Doris made their
second prem um paynent of $385.00 to Nottage |nsurance. Janes
Nott age endorsed the check to Aviation Insurance and the |atter
cashed it.

After the di sappearance of the G umman airplane, Janes
Not t age advi sed Maydwel | and Doris that because of the
di sappearance, they could cancel the remaining portion of the
policy and obtain a refund. Janes Nottage provided the form and
Maydwel | signed it. No refund was ever paid.

A letter dated March 1, 1993, from Nottage | nsurance
and signed by Janes Nottage infornmed Maydwel | and Doris about
their insurance. Doris read the letter to the jury, in relevant

part, as follows:

Says re: aviation insurance. It is difficult for m to accept and
under st and why good faith and trust can be abused. When | placed
your insurance on your operations and aircraft, it was with
confidence in the underwriter with whom | had dealt without
probl em for over ten years. It is apparent that this trust and
confidence was in error. I have just been notified that Louan
Chandl er and Ivan Kam the owners of Aviation Insurance

Associ ates, did not place the insurance you paid for. I have
received notice fromthe conmpany that . . . inplicates M. Kam by
his statements, whereby he cancelled and returned all prem uns on
policies witten through the insurance company he was to have
used. Obviously this is in direct contradiction to statenments he
has made up to and including this morning in conversations with
me.



I have contacted the insurance conm ssioner's office and M.
Kam Louan has gone to the Mainland with no forwardi ng address.
I have started a formal investigation with the state.® | have
written and sent a demand letter to Aviation |Insurance Associ ates
for your prem ums which we have paid on your behalf.

I am going to Honolulu on March the 2nd, 1993 to discuss
this situation with other insurance conpanies to see what can be
done. It m ght cost more for your insurance through them but you
will be assured of coverage.

I understand how you must feel under these circumstances.
too place my insurance through Aviation Insurance Associ ates.
Pl ease call me to discussion [sic] options and coverages in the
future. At this point you do not have insurance and | suggest you

take appropriate steps to protect your operation. Sincerely
yours, [James Nottage], sales agent.

(Foot not e added.)
Maydwel | and Doris received, by mail, a letter signed
by Janes Nottage on the |etterhead of |Insurance Resources.?®

Doris read it to the jury as foll ows:

Date is 7/9/93. And the subject is listed surprise, surprise.

And then in the message it says; | was, needless to say, more than
a little surprised to find the policy delivered here day before
yest erday. I thought you m ght |ike a copy.

I have sent in the last’ policy release to cancel the policy
and maybe see if we can get noney, some money back. I will keep
in touch with any new devel opments.

5 This statement was not true. Janes T. Nottage (James Nottage)
testified, in relevant part, as follows:

| called the insurance conmm ssioner's office

. [I'lTt was explained to me that if M. and Ms. MIlard chose
to make a conmplaint, that it would be followed up by the insurance
comm ssioner's office, and that it was not the place of someone
who is not an insured to make that action.

6 Al t hough Jim Nottage | nsurance, Inc., continued to exist, James
Nott age and Allen Tokunaga (Tokunaga) formed |Insurance Resources, Inc. James
Not t age signed the Articles of Incorporation on March 17, 1993, and it was
filed on March 23, 1993. It named Janmes Nottage as president and director
Tokunaga as vice-president and director, and James Nottage's wife, Sally
Nott age, as secretary, treasurer, and director

7 The word "loss" is used in the letter, Exhibit P-1; however, the

October 16, 1998 transcript indicates that Doris used the word "last" during
testimony as she read the letter to the jury.

7



(Footnote added.) The "policy" nmentioned in this letter is
Aircraft Policy 921008 whi ch, on Novenmber 20, 1992, had been
typed by Chandl er and signed by Kam Kamtestified that his
"associ ate Louan Chandl er was very know edgeabl e in aviation
I nsur ance. "

When they rented the G umrman airplane, both WIIliam and
Grace signed an express waiver, release, and assunption of the
ri sk agreement on a form provided them by Maydwel|. The wai ver

par agraph of the Aircraft Rental Contract states as follows:?8

6. WAIVER OF LIABILITY AND ASSUMPTI ON OF RI SK: The Lessee
and any passengers or occupants of the aircraft, release for
themsel ves, their |egal representatives, heirs, and assigns, and
hereby rel eases, Kona Aviation, and the owners of the aircraft and

their agents and each of themfromall liability to the Lessee
their spouse, |egal representatives, heirs and assigns, for any
and all | oss or damage, and any claim or damages resulting

therefrom on account of injury to Lessor or any passengers or
occupants of the aircraft or property, whether caused by the
negligence of Lessor or anyone while the Lessee is renting or
operating the aircraft.

Janmes Nottage testified that Maydwel | contacted
Chandl er, Chandl er contacted Janes Nottage, and James Nottage
"was wor ki ng under the instructions of Louan Chandler.” As his
fee, Janes Nottage kept sone noney fromthe MIlards' first
check. On nore than one occasion, Doris had asked James Nottage
for a copy of the insurance policy. Janes Nottage testified that
"we kept pressing [Chandler] to get the policy and we continually

were assured the policies were comng, the policies were com ng."

8 Paragraph 6 of the Aircraft Rental Contract is m squoted by

Plaintiffs in their answering brief.



Janes Nottage did not understand the delay. Janes Nottage wote
the March 1, 1993 letter to the MIlards after he "received a

| etter saying that there was no coverage, that Kam had not passed
the noney on to the insurance carrier and the insurance carrier
was not about to make paynents or assist.”

Regardi ng the cancell ation of the policy and refund
after the loss of the G unman airplane, Janmes Nottage testified
that "[s]one policies have a fully earned clause in them and sone
policies have a clause that say that after a | oss you can cancel
for a refund.”

Kam and Chandl er are officers and directors of Aviation
| nsurance. The record shows that (1) Aviation Insurance did not
have a Hawai ‘i "insurance |icense as a general agent or surplus
line broker[,]" and (2) California Pacific was not authorized to
be "an insurer in the State of Hawaii."

In a letter dated Novenber 16, 1993, to Maydwell, wth
a "cc" to Janes Nottage, Perry K. Brown (Brown) of Al Cains
Services wote, in relevant part, as follows: "As you can see,
we are either dealing with a non-existent insurance conmpany or
i nsurance agents that have taken your prem um and di sappear ed.

In either case, there is no way that our conpany can provide you

with any refund on your premum™



In a letter dated March 24, 1993, to Maydwell, with a
"cc" to Janes Nottage and Kam Brown wote, in relevant part, as
fol |l ows:

It has conme to our attention that you may not have had a valid
insurance policy at that time. W were recently informed that
California Pacific Bankers & Insurance Limted is a fictitious and
non-exi stent company. |If that is correct, then you were without
any insurance when this | oss occurred.

We have conducted a conplete investigation of this occurrence and

we are maintaining our file in the event of litigation, however,
we will not provide anyone with a report until we receive
instructions fromyou and our service bill is paid

Our bill is enclosed for your own records only. W do not expect

you to pay it unless you need further assistance
(Enmphases in the original.)

On COctober 31, 1994, in Sprague v. Mllard, G vi

No. 94-289K, Third Circuit Court of the State of Hawai‘ (G vi
No. 94-289K), Plaintiffs commenced a wongful death suit agai nst
Maydwel |, Doris, and Kona Aviation.?®

In a letter dated Decenber 29, 1994, and signed by
Reynol ds, California Pacific wote to counsel for Maydwell and

Doris, in relevant part, as foll ows:

It appears that the coverage/s were cancelled by our British
Underwriter, Corporate Ri sk Management, on or about the 27th day
of January, 1993.

The file information indicates that AIA failed to remt due
Premium' s for such coverages and also failed to deliver required
documents and materials to our underwriter for processing.

Furthermore, the file information does not evidence that AlIA ever
advi sed Corporate Ri sk Management or our firm of the concerned
| oss.

9 Kona Avi ation is the name under which Maydwell and Doris M|l ard
did business. It is not a legal entity.

10



We can only presume that Al A rewrote the business with another
carrier.

In light of these circunstances and facts, our firm can not extend
or otherwi se offer your client any form of insurance coverage.

By |letter dated January 5, 1995, counsel for Maydwel |
and Doris tendered the defense to California Pacific. California
Pacific did not provide a defense for Maydwel |l and Dori s.

Maydwel | and Doris filed a counterclaimfor the | oss of
the Grumman air pl ane.

In Cvil No. 94-289K, on March 27, 1995, Maydwell and
Doris noved for sumrmary judgnent on the grounds that: (a) there
was no evidence of (i) death, (ii) negligence by Maydwel | or
Doris, or (iii) breach of warranty by Maydwel | or Doris;

(b) there was no basis for strict liability; (c) res ipsa
logquitur was inapplicable because WIlliamcontrolled the
instrunentality of alleged harm and (d) WIIliamand G ace had
signed an express waiver of their rights.

Before their notion for summary judgnment was deci ded,
Maydwel | and Doris stipulated to the entry of a stipulated order
whi ch included the following: (a) the entry of a $3, 000, 000
judgnment in favor of Plaintiffs; (b) the dism ssal of the
counterclaim (c) the assignment to Plaintiffs of all of the
rights of Maydwell and Doris against the insurance agents,
brokers, carriers, and all other persons or entities who nmay have
been involved in the fruitless attenpt by Maydwell and Doris to

recei ve insurance coverage; and (d) an agreenent that each side

11



woul d bear their own attorney fees and costs. The court ordered
the stipul ated judgnent and, on August 24, 1995, entered it as a
final judgnent agai nst Maydwel | and Doris. 1°

In a separate Agreenent Regarding Stipul ated Judgnent
and Assignnent of Rights that was not presented to or considered
by the court when it ordered the stipulated judgnent, Plaintiffs,
Maydwel | , and Doris agreed that (a) Plaintiffs would never
record, execute, or |evy said judgnment upon Maydwel | and Doris;
(b) Plaintiffs would defend Maydwel | and Doris agai nst any attack
based upon the Assignnment of Rights given by Maydwel|l and Doris
to Plaintiffs; (c) Maydwell and Doris would cooperate fully with
Plaintiffs but wthout financial cost or obligation; (d) if
Plaintiffs, as judgnment creditors, actually receive nore than
$100, 000, Plaintiffs shall pay to Maydwel|l and Doris $15, 000 for
| oss of the airplane and $5, 000 in reinbursenment of attorney
fees; and (e) Maydwell and Doris would advise Plaintiffs of their
wher eabout s.

On Novenber 8, 1995, Plaintiffs comenced the instant
case, CGivil No. 95-291K, against the Defendants. Thus,
Plaintiffs in the instant case and the prior settled case, Cvil

No. 94-289K, are the sane.

10 Eventual ly, the question of whether the settlement is a reasonable

and good faith settlement will have to be answered. In our view, it is nost
appropriately answered and should be answered prior to the entry of the
stipul ated judgment.

12



The conplaint in the instant case asserts three counts.
Count | asserts that Defendants were negligent in failing to
provide aviation liability insurance coverage, were negligent in
failing to provide coverage for the deaths of WIlliamand G ace,
were negligent in failing to provide a defense, and caused
$3, 000, 000 and ot her damages. Count Il asserts that Defendants
intentionally did not provide aviation liability insurance,
intentionally msled WIlliamand Doris into thinking they had
aviation liability coverage, m srepresented the exi stence of
aviation liability coverage, intentionally refused to provide a
defense, and their conduct amounted to bad faith and fraud and
entitled Plaintiffs to punitive and exenpl ary damages. Count ||
asserts the existence of a contract obligating Defendants to
provi de i nsurance coverage and to provide a defense and a breach
of that contract caused $3, 000, 000 damages plus interest and
attorney fees and costs. !

On January 22, 1997, Defendants noved for a sunmary
judgrment that they were not liable for the $3, 000,000 stipul at ed
judgnment in Givil No. 94-289K. On June 23, 1997, the court
partially granted and partially denied this notion when it
entered its order that Defendants "are not bound by the anmount of

the stipulated judgnent in Cvil Nunber 94-289K. The court

1 The grounds for liability asserted in the closing argument to the

jury by the attorney for Plaintiffs differ fromthe grounds for liability
asserted in the Conplaint.
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further finds and concludes that an assignee is allowed to bring
suit even if a covenant not to execute has been agreed to."

The court bifurcated the jury trial into two phases.
Duri ng Phase One, the court entered a directed verdict in favor
of Tokunaga.

On Cctober 29, 1998, at the conclusion of Phase One of
the trial, the jury made its findings on a special verdict form

In response to Question No. 1, the jury found that the

follow ng parties were or were not negligent:

WERE NEGLI GENT VWERE NOT NEGLI GENT
James Nottage Maydwel | and Dori s
Not t age | nsurance Sally Nottage
Chandl er | nsurance Resources
Kam

Avi ation | nsurance
California Pacific

In light of the answers to Questions Nos. 4 and 5, it appears
that the act or acts of negligence related to the placenent of
t he insurance by an unlicensed agent or broker with an
unaut hori zed i nsurer and the insurance by an unauthori zed
i nsurer.
In response to Question No. 2, the jury found that the

following did or did not commt fraud agai nst Maydwel | and Dori s:

DD COW T FRAUD DI D NOT COW T FRAUD
Kam Chandl er
Avi ation | nsurance California Pacific

14



The followi ng part of the closing argunent to the jury by the

attorney for Plaintiffs indicates that the act or acts of fraud

were as foll ows:

It's also very obvious that when the two principals and the
corporate officers of [Aviation Insurance Associates, Inc.] do not
hol d the proper licenses to sell any type of aviation liability
policy, that there's also a m srepresentation of thenselves and a
fraud being commtted

And when they signed these insurance endorsements that |van
Kam signed, . . . , the purpose of that was to cause the M I | ards
to rely upon that information, to cause the MIllards to believe

that in fact they had insurance coverage for which they had paid
And that is fraudul ent conduct.

So | would submit to you that with regard to commtting
fraud, California Pacific Bankers & Insurance also has comm tted
fraud. Why? Because they didn't even respond

And when a conmpany issues a policy and states that they're
going to provide coverage, aviation liability coverage, and then
they take no steps to provide the coverage that has been
purchased, and their agents have been paid for that coverage, that
is fraud.

In response to Question No. 3, the jury found that
California Pacific acted in bad faith.??

In response to Question No. 4, the jury found that
Maydwel | and Doris did enter into a contract for insurance
cover age.

The jury's answer to Question No. 4 determ ned whet her
the jury woul d answer Question No. 5 (regarding the actual

contract) or Question No. 6 (regarding the contract that would

12 Pursuant to Best Place, Inc. v. Penn Anerica Ins. Co., 82 Hawai i
120, 132, 920 P.2d 334, 346 (1996), the court instructed the jury that "[a]n
insurer may face liability under a bad faith tort action if it fails to dea
fairly and in good faith with its insured by refusing, wthout proper cause
to compensate its insured for a |oss covered by the policy."

15



have been entered into had there been one). In light of their
affirmati ve answer to Question No. 4, the jury answered
subsections of Question No. 5 as follows: (a) Maydwell did not
breach a condition of coverage which required a "certified flight
instructor” to conduct a one-hour flight check out of prospective
rental pilots prior to departure; (b) the coverage covered the
hull of the airplane; (c) Doris was covered as an insured;

(d) the coverage required California Pacific to defend Doris in
the prior lawsuit; (e) the coverage required California Pacific
to defend Maydwell in the prior lawsuit; (f) the alleged

di sappearance of WIIliamwas excluded from coverage under the
pil ot exclusion clause; and (g) the all eged di sappearance of

Wl liamand G ace was not excluded under the limtation of
[iability provision.

On Novenber 19, 1998, at the conclusion of Phase Two of
the trial, on a special verdict form the jury found in response
to Questions Nos. 1 and 2 that the negligence of each of
Chandl er, Kam James Nottage, Aviation |Insurance, California
Paci fic, and Nottage |nsurance was a | egal cause of damage to

Plaintiffs and the percentage of negligence of each was as

foll ows:
Chandl er 5%
Kam 25%
Janmes Nottage 15%
Avi ation | nsurance 20%
California Pacific 20%
Nott age | nsurance 15%

16



The jury further decided that special damages for
negli gence was $13,000; general danmages for negligence was
$15, 300; special damages caused by Kamis fraud was $13, 000;
speci al danmages caused by the fraud of Aviation |Insurance was
$13, 000; Kam owed $250, 000 punitive damages; Aviation |nsurance
owed $100, 000 punitive danmages; California Pacific's bad faith
was a | egal cause of damage to Maydwel |l and Doris; speci al
damages caused by bad faith was $13, 000; general damages caused
by bad faith was $15,300; and California Pacific owed $250, 000
puni tive danages.

The Second Anended Judgnent was entered on May 30,

2000. It awarded damages to Plaintiffs as foll ows:
Negl i gence Fraud Punitive Bad Faith

Chandl er $1, 415

Kam $7,075 $13,000  $250, 000

Janes Nottage $4, 245

Not t age
| nsur ance $4, 245

Avi ati on
| nsur ance $5, 660 $13, 000 $100, 000

California
Pacific $5, 660 $ 13,000 (Special)
$ 15,300 (General)
$250, 000 (Punitive)

The Second Anended Judgnent al so ordered as foll ows:
4. Judgment is entered in favor of Insurance Resources,

Inc., Sally Jo Nottage and Allen H. Tokunaga on all clainms and
causes of action.

17



5. The Stipulation and Order for Dism ssal of Defendant
Anne Nottage aka Anne Nottage Ashford having been filed in this
action on April 16, 1997, no Judgment is entered agai nst Defendant
Anne A. Nottage as to any claimor cause of action.

6. The Final Order of Dism ssal (Rule 28) (Amended
Compl aint 9/27/96) as to: Jeff H. Reynolds, having been filed in
this action on April 6, 2000, no Judgment is entered against

Jeff H. Reynolds as to any claimor cause of action.

1.
PRELI M NARY DI SCUSSI ON

The questions in this case could have been the
following: (1) Was California Pacific an unauthorized insurer?
(2) Was California Pacific contractually obligated to defend and
cover? (a) If no, who is liable in negligence for the |ack of
def ense and coverage? (b) If yes, what were the terns of, and
did California Pacific breach the terns of, its contractual duty
to defend and cover? (3) If California Pacific breached its
contractual duty to defend and cover, is it liable for (a) bad
faith damages and (b) punitive damages? (4) If California
Paci fic breached its contractual duty to cover, which defendants,
if any, are liable under Hawaii Revised Statutes (HRS)
§ 431:8-2047

In contrast, it appears that the junction created by
the answer to the question whether unauthorized insurer
California Pacific was contractually obligated to defend and
cover was ignored and this case proceeded on the basis of the
negl i gence and fraud involved in dealing with, or being,

unlicensed and unaut horized. As noted above, it appears that the
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act or acts of negligence were related to (a) the placenent of
t he insurance by an unlicensed agent or broker of the insurance
wi th an unauthorized insurer and (b) the insurance by an

unaut hori zed i nsurer.

At the conclusion of Phase One, the jury decided that
California Pacific was negligent, did not conmt fraud agai nst
the MIlards, commtted bad faith, entered into a contract for
i nsurance coverage with the MIllards that required California
Pacific to defend the MIlards, and the tragedy to WIlIliam and
Grace Adans and the airplane was not excluded fromcoverage. 1In
other words, the jury found that California Pacific was |iable
for negligence, breach of contract, and bad faith.

A transcript of the closing argunents to the jury at
t he concl usion of Phase Two of the trial is not a part of the
record on appeal. A transcript of the court's instructions to

the jury states, in relevant part, as follows:

In this case, the issues of negligence, fraud, and bad faith
have already been decided in favor of the plaintiffs. The burden
is still on the plaintiffs to prove that the negligence, fraud
and bad faith were a | egal cause of damage to the MIlards and to
prove the nature and extent of any damages suffered.

The plaintiffs must prove by a preponderance of the evidence
that the negligence or bad faith was a | egal cause of damage to
the MIllards. The plaintiffs nust prove by clear and convincing
evidence that the fraud was a | egal cause of damage to the
MIlards. An act or om ssion is a |legal cause of damage if it was
a substantial factor in bringing about the damage. One or nore
substantial factors such as the conduct of more than one person
may operate separately or together to cause an injury or damage.
In such a case, each may be a |l egal cause of the damage.

Under California probate |law, a person who has not been seen
or heard from for a continuous period of five years by those who
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are likely to have seen or heard fromthat person and whose
absence is not satisfactorily explained after a diligent search or
inquiry is presunmed to be dead. A person's death is presumed to
have occurred at the end of the period unless there is sufficient
evidence to establish that that occurred earlier

When an insurer breaches its duty to defend, it waives its
right to approve of any settlement and the insured is entitled to
negotiate a reasonable and good faith settlement of the underlying
claim

The stipulated judgment may be consi dered as evidence of the
M1l ards' damages if it resulted froma good faith settlement and
the settlement was reasonable based on all of the circumstances.
You are instructed that although the stipulated judgment is a
final judgment entered against the MIlards, the Court's approva
of the stipulated judgnent is not binding in determ ning whether
the stipulated judgnment is reasonable. The reasonabl eness of the
stipulated judgment is for you, and only you, the jury, to decide

In determ ning the damages, if any, to be awarded to the
plaintiffs in this case, you are to use as a measure of damages
the 1l oss or harm sustained by the MIlards resulting fromthe
negligence, fraud, or bad faith of the defendants in this case

Plaintiffs can recover against the defendants only through
the clainms assigned to them by the MIlards. To recover on the
assigned clainms, plaintiffs must show | osses or damages sust ai ned
by the M Il ards. Fraud and bad faith actions are assignable and
punitive damage cl ai ns which are based on these actions are
assignable as well.

Under the |law, claims which are personal in nature cannot be
assigned from one person to another. This prohibition against
assi gnment of personal claims includes clainms for enotional
suffering and mental distress

Conpensati on nust be reasonable. You may award plaintiffs
only such damages as will fairly and reasonably compensate the
M Ilards for the injuries or damages | egally caused by defendants
negligence, fraud, or bad faith. You are not permtted to award a
party specul ati ve damages, which means conmpensation for |oss or
harm whi ch, al though possible, is conjectural or not reasonably
probabl e. In this case, general damages are those damages which
fairly and adequately conpensate the M|l ards for factors such as
damage to credit, general reputation, and |oss of business
opportunities. Special damages are those damages which can be
cal cul ated precisely or can be determ ned by you with reasonable
certainty fromthe evidence

The purpose of punitive damages is to punish the wrongdoer
and serve as an exanple or warning to the wrongdoer and ot hers not
to engage in such conduct. You may award punitive damages agai nst
these defendants if and only if you find by clear and convincing
evidence that these defendants acted intentionally, wantonly or
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oppressively or with such malice as inplies a spirit of m schief
or crimnal indifference to civil obligations or that defendants
conduct constituted some willful m sconduct or evidences that
entire want of care which would raise a presumption of a conscious
indifference to consequences.

Punitive damages may not be awarded for mere inadvertence
m st ake, or errors of judgment. The proper nmeasurenment of
punitive damages should be the degree of malice, oppression, or
gross negligence which forms the basis for the award and the
amount of nmoney required to punish defendants considering their
financial condition. In determ ning such degree, your analysis
should be Ilimted to an exam nation of defendant's state of m nd
at the time of the particular act involved

As can be seen fromthe above instructions, the only
mention of breach of contract was in the instruction that
menti oned the breach of the duty to defend and that nention
pertained only to the resulting waiver of a right to approve of
any settlenent. Nothing was nmentioned about the breach of the
contract to provide financial coverage.

In their opening brief, Plaintiffs argue that

[e]ven though the jury did not specifically award breach of
contract damages agai nst the Defendants, the jury concluded that
Def endants James T. Nottage and Jim Nottage |Insurance, Inc. were
negligent in failing to provide aviation liability insurance
coverage for the Grunman aircraft |ost on November 5, 1992, and
negligent for their failure to provide coverage for the deaths of
Wlliam$S. Adams and Grace P. Adans.

. There could have been no finding of bad faith against
the out-of-state insurance carrier in the absence of a contract of
insurance and a duty to perform on behalf of the insureds. I'n
gi ving reasonable weight to the evidence presented during trial
that the insurance carrier, [California Pacific], had no direct
contact what soever with Doris and Maydwell Ml ard, but that
procurement of the policy, payment of prem ums, issuance of
Certificates of Insurance, and delivery of the policy were al
handl ed by Defendants, James T. Nottage and Ji m Nottage | nsurance
Inc., and Allen Tokunaga, the trial court, as well as the jury,
coul d reasonably conclude that those Defendants breached their
duties owed to the MIlards in this case

(Record citation omtted.)
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There being a legally enforceabl e i nsurance contract
and no determnation that if California Pacific was legally
obligated to pay, it was not financially able to pay, the record
does not explain how anybody was "negligent in failing to provide
aviation liability insurance coverage[.]"

In their reply brief, Plaintiffs further argue, in

rel evant part, as follows:

In a bifurcated trial, the jury determ ned that Appellees Janes T.
Nott age and Ji m Nottage | nsurance, Inc., and [California Pacific],
t he unaut horized insurer, were negligent, and that [California
Pacific] breached its contract and acted in bad faith. The
[Plaintiffs] thereafter filed a mption to amend the judgnent,
seeking to hold Appellees Janes T. Nottage and Jim Nottage

I nsurance, Inc. liable for the monetary damages inposed agai nst
[California Pacific], as provided in HRS section 431:8-204.
[Plaintiffs'] theory was that [they] had established, through two
trials, the negligence of the persons who ai ded and assisted the
unaut hori zed carrier, the breach of contract and bad faith of the
unaut hori zed insurer, and the fact that the unauthorized insurer
[California Pacific], had not paid the claimand | oss as found by
the jury in the Third Circuit Court trial. This approach was a
reasonabl e attenpt to achieve the statutory remedy as given to
Hawaii consumers in the |Insurance Code.

The instructions to the jury appear to assune that the
nmere placenent of the insurance with an unauthorized insurer who
breached the contract of insurance and who did so in bad faith
was negligence that caused damages to the insured. This
assunption is wong. As will be seen, a contract of insurance
with an unauthorized insurer is enforceable. Therefore, unless
t he person placing the insurance with the unauthorized insurer
knows or should know that the unauthorized insurer cannot or wl|
not defend and cover, placenent of the insurance with the

unaut hori zed insurer is not negligence.
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foll ows:

L1l
DI SCUSSI ON OF PO NTS ON APPEAL
A

HRS § 431-8 (1993) states, in relevant part, as

§ 431:8-102 Definitions. As used in this article:

"Unaut hori zed insurer" means an insurer not holding a valid
certificate of authority to transact an insurance business in this
St at e.

§ 431:8-201 Transacting insurance business without
certificate of authority prohibited. |t shall be unlawful for any
insurer to transact an insurance business in this State, . . . ,
wi thout a certificate of authority, except that this section shall
not apply to:

(1) The lawful transaction of surplus lines insurance

§ 431:8-202 Acting for or aiding unauthorized insurer
prohibited. (a) No person in this State shall directly or
indirectly act as agent for, or otherwi se represent or aid on
behal f of another, any unauthorized insurer on the solicitation
negoti ati on, procurenent, or effectuation of insurance or renewals
t hereof, or forwarding of applications, or delivery of policies or
contracts or inspections of risks, or fixing of rates, or
investigation or adjustment of clains or |osses, or collection or
forwardi ng of prem unms, or in any other manner represent or assist
such insurer in the transaction of an insurance business.

§ 431:8-203 Validity of contracts illegally effectuated. A
contract of insurance effectuated by an unauthorized insurer in
violation of this article shall be voidable except at the instance
of the insurer.

§ 431:8-204 Liability of person assisting unauthorized
insurer. In the event of failure of any such unauthorized insurer
to pay any claimor loss within the provisions of such insurance
contract, any person who assisted or in any manner aided directly
or indirectly in the procurement of such insurance contract and
who knew of should have known the transaction was illegal shall be
liable to the insured for the full amount of the claimor loss in
t he manner provided by the provisions of the insurance contract.
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In their opening brief, Plaintiffs state that
California Pacific "was an out of state unauthorized carrier.”
There appears to be no disagreenent with this statement. 1In
light of HRS 88 431:8-203 and 431:8-204, it appears that the
pl acement of the policy with California Pacific was illegal but
enf orceabl e unl ess voi ded by the insured.

When the jury was instructed at Phase One of the trial,
HRS § 431:8-202(a) was read to the jury. Wen the jury was
instructed at Phase Two of the trial, Plaintiffs requested that
HRS § 431:8-204 be read to the jury. 1In refusing this proposed
instruction, the trial court "concluded that the insurance code
established the standard of care, but not a private cause of
action[.]"

On appeal, Plaintiffs assert that a private cause of
action exists under HRS § 431:8-204 and that "[t]he jury, having
determ ned negligence which legally caused danage to the
Ml lards, [was] then prejudicially denied the instruction under
H RS § 431:8-204 which woul d have advi sed themthat those who
aid and assist the unauthorized carrier 'shall be |iable to the
insured for the full anobunt of the claimor loss[.]""

HRS Article 431:13 (1993) governs "UNFAIR METHODS OF
COVPETI TI ON AND UNFAI R AND DECEPTI VE ACTS AND PRACTI CES I N THE
BUSI NESS OF | NSURANCE[.]" The followi ng three cases concl ude

that HRS Article 431:13 does not authorize a private cause of
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action for persons injured by insurance conpanies who violate it.

Hough v. Pacific Ins. Co., Ltd., 83 Hawai‘i 457, 469-70, 927 P.2d

858, 869-70 (1996); Best Place, Inc. v. Penn Anerica Ins. Co., 82

Hawai ‘i 120, 126, 920 P.2d 334, 340 (1996); Hunt v. First Ins.

Co. of Hawaii, Ltd., 82 Hawai‘i 363, 371-72, 922 P.2d 976, 985

(App. 1996).
In contrast, HRS 88 431:8-202, 431:8-203, and 431:8-204

toget her expressly create a private cause of action based on a
breach of an illegal and voi dabl e i nsurance contract with an
unaut horized insurer. A material elenment of this cause of action
is the "failure of any such unauthorized insurer to pay any claim
or loss within the provisions of such insurance contract[.]"
This cause of action extends liability to "any person who
assisted or in any manner aided directly or indirectly in the
procurenent of such insurance contract and who knew or shoul d
have known the transaction was illegal[.]" The liability is "to
the insured for the full ampunt of the claimor loss in the
manner provided by the provisions of the insurance contract.” An
HRS 88 431:8-202, 431:8-203, and 431:8-204 cause of action does
not pertain to a duty to defend.

In other words, the private cause of action created by
HRS 8§ 431:8-204 has the followng six material elenments: (1) the
unaut hori zed insurer (2) failed to pay (3) any claimor |oss

(4) within the provisions of such insurance contract, (5) the
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def endant (a) assisted or in any manner aided directly or
indirectly in the procurenent of such insurance contract and
(b) knew or shoul d have known the transaction was illegal, and
(6) the defendant is liable for the full amount of the claimor
|l oss in the manner provided by the provisions of the insurance
contract.

For the following two reasons, Plaintiffs' point has no
merit. First, Plaintiffs' argunent that "[t]he jury, having
det erm ned negligence which |egally caused damage to the
Ml lards, [was] then prejudicially denied the instruction under
H R S. 8§ 431:8-204 which would have advised themthat those who
aid and assist the unauthorized carrier 'shall be liable to the
insured for the full amount of the claimor loss[,]'" indicates a
fundanment al m sunderstandi ng of the HRS 8§ 431: 8-202, 431:8-203,
and 431: 8-204 cause of action. Negligence is not a materi al
el ement of it. Moreover, the liability is "for the full amount
of the claimor loss in the manner provided by the provisions of
the insurance contract.” The liability is not "for the ful
amount of the claimor |oss.”

Second, Plaintiffs did not expressly plead an HRS
88 431:8-202, 431:8-203, and 431: 8-204 cause of action and such a
cause of action is not reasonably enconpassed within its

pl eadi ngs.
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B.
Plaintiffs contend that the trial court reversibly
erred when it instructed the jury that "[t]he entry of a final
j udgnent against an insured may constitute damage to himor her."
Def endant s/ Cr oss- Appel | ants contend that, in |ight of the
covenant not to execute, the trial court erred in not elimnating
any damages that were based on the stipul ated judgnent.

In MO ellan v. Atchison, 81 Hawai‘ 62, 68, 912 P.2d

559, 565 (App. 1996), this court concluded that "a covenant not
to execute upon the Stipul ated Judgnent, by itself, did not
elimnate the fact of damages[.]" |In other words, as indicated
by the followi ng quote, Hawai‘i follows the "judgnment rule" which
concl udes that damage to credit and general reputation, |oss of
busi ness opportunities, and the like, may be a basis for
recovery. 1d. at 67, 912 P.2d at 564.

We recognize that the mnority view raises acute concerns with
regard to the likelihood of collusion between the insured and
assi gnee, especially when a stipulated judgment is involved
However, rather than allowi ng a negligent party to escape
liability because of a covenant not to execute, we believe that
the better choice is to hold that a covenant not to execute does
not per se elimnate the fact of damages and then to permt an
injured plaintiff to recover damages from the insurer

Id. at 68, 912 P.2d at 565.
During Phase Two of the trial, Plaintiffs requested
that the court instruct the jury as foll ows:

The fact that an insured makes no out-of-pocket payments and
incurs no personal liability because of the covenant not to
execute, does not necessarily mean that the insured suffers no
damage. The entry of a final judgment against an insured may
constitute damage to him or her. I ntangi bl e harms are remedial in
suits of this kind; factors such as damage to credit and genera
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reputation, if any, loss of business opportunities, if any, are
sufficient in and of thenselves to afford a basis for recovery.

Over Plaintiffs’ objection, the court instructed the

jury, in relevant part, as foll ows:

The fact that an insured makes no out-of-pocket payments and
incurs no personal liability because of a covenant not to
execute[,] does not necessarily mean that the insured suffers no
damage. The entry of a final judgment against the insured may
constitute damage to him or her. I ntangi bl e harms are remedial in
suits of this kind; factors such as damage to credit and genera
reputation, if any, loss of business opportunities, if any, are
sufficient in and of thenmselves to afford a basis for recovery.

Conmpensation nust be reasonable. You may award plaintiffs
only such damages as will fairly and reasonably conmpensate the
M Ilards for the injuries or damages |egally caused by defendants'’
negligence, fraud, or bad faith. You are not permtted to award a
party specul ati ve damages, which means conpensation for |oss or
harm whi ch, although possible, is conjectural or not reasonably
probabl e. In this case, general damages are those damages which
fairly and adequately conpensate the M|l ards for factors such as
damage to credit, general reputation, and |oss of business
opportunities. Special damages are those damages which can be
cal cul ated precisely or can be determ ned by you with reasonable
certainty fromthe evidence

Plaintiffs contend that the trial court was wong when
it stated that "[t]he entry of a final judgnment against an
insured may constitute damage to himor her," rather than that
"mere entry of a final judgnent against the insured constitutes
actual damage to himor her." W agree with the trial court’s
instruction. MOCellan does not elimnate the plaintiffs' burden
of proving actual damage.

C.

Plaintiffs assert that the trial court reversibly erred

when it nodified, over Plaintiffs’ objection, Plaintiffs' special

jury instruction based on the case of Sentinel |Insurance v. First
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| nsurance, 76 Hawaii 277, 875 P.2d 894 (1994). 1In Sentine

| nsurance, the Hawai‘ Suprene Court stated that when an insurer
refuses to performits contractual duty to defend, "the insured
is entitled to negotiate a reasonable and good faith settl enent
of the underlying claimwhich anount may then be utilized as
presunptive evidence of the breaching insurer's liability.

| saacson v. California Ins. @Quar. Ass'n., 44 Cal. 3d 775, 791,

750 P.2d 297, 308, 244 Cal. Rptr. 655, 666 (1988)." 1d. at 296,
875 P.2d at 913. In other words, the anount of a reasonable and
good faith settlenment is presunptive evidence of the breaching
insurer's liability.

In Phase Two of the trial, Plaintiffs requested that

the jury be instructed as foll ows:

When | nsurer breaches its duty to defend, it waives its right to
approve of any settlenment, and the insured is entitled to

negoti ate a reasonable and good faith settlenment of the underlying
claim, which amount may then be utilized as presumptive evidence
of breaching insurer's liability. Where the insured seeks
indemnification after the insurer has breached its duty to defend,
coverage is rebuttably presumed, and the insurer bears the burden
of proof to negate coverage, and where relevant, carries
traditional burden of proof that exclusionary clause applies.

(Enmphasi s added.) The trial court refused to give the part of
the instruction enphasized in bold print above and instructed the

jury, in relevant part, as foll ows:

When an insurer breaches its duty to defend, it waives its
right to approve of any settlenent and the insured is entitled to
negoti ate a reasonable and good faith settlement of the underlying
claim

The stipulated judgment may be considered as evidence of the
M Il ards' damages if it resulted froma good faith settlement and
the settlement was reasonabl e based on all of the circunstances.
You are instructed that although the stipulated judgment is a
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final judgment entered against the MIlards, the Court's approva
of the stipulated judgment is not binding in determ ning whether
the stipulated judgnent is reasonable. The reasonabl eness of the
stipul ated judgment is for you, and only you, the jury, to decide

We conclude that the trial court's instruction is wong
to the extent that it fails to instruct the jury that if and when
the jury decided that the stipulated judgnent resulted froma
good faith settlenment and the settl enent was reasonably based on
all of the circunstances, the stipulated judgnent was then
presunptive evidence of the breaching insurer's liability. 1In
this case, however, we conclude as a matter of |aw that the
anmount of the settlement was not reasonably based on all of the
circunstances and, therefore, the amount of the settlenment was
not presunptive evidence of the anmount of the damages.

D.

Plaintiffs contend that the directed verdict in favor
of Tokunaga in Phase One of the trial was reversible error.
Plaintiffs cite the follow ng evidence in support of their
position that a directed verdict should not have been granted in

Tokunaga's favor.

(1) [I nsurance Resources] delivered by mail the aviation
liability policy to the MIlards on July 9, 1993, sone eight
mont hs after the di sappeared of the Grumman aircraft and M. and
Ms. Adans; Delivery of the policy was prohibited by H R.S.
Section 431:8-202.

(2) At the time [Insurance Resources] delivered the insurance
policy issued by the unauthorized carrier, [Tokunaga] was
corporate vice-president, director, and office and business
manager | .]

(3) [ Tokunaga] was aware of the |egal requirement to perform due
diligence to determ ne the financial condition and integrity of
out of state unauthorized carriers before placement of insurance
pursuant to H. R.S. Section 431:8-302[.]
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(4) [ Tokunaga], as a licenced insurance agent, corporate
officer of [lInsurance Resources] and as officer and business
manager of the company, knew that it did not maintain any
files with regard to the insurance transaction involving the
Mllards, in violation of H R S. Section 431:9-229

(5) [ Tokunaga] knew that [lnsurance Resources] fromits
incorporation, had not held annual meetings, or maintained any
corporate records or files.

(Record citations omtted.)

Considering that WIlliamand G ace di sappeared on
Novenber 5, 1992, we agree with the trial court that Tokunaga's
i nvol venent commrencing July 9, 1993, is insufficient as a matter
of law to subject himto liability in this case.

E.

Plaintiffs contend that the trial court reversibly
erred when it denied Plaintiffs’ notion to amend judgnent, filed
July 29, 1999, whereby Plaintiffs requested that the court amend
the July 12, 1999 judgnent by inposing liability upon Janes
Not t age and Nottage Insurance for all negligence, bad faith, and
punitive danages awarded against California Pacific. Plaintiffs
assert that such a result is required by HRS § 431: 8-204. W
di sagree for the reasons stated in section I11.A above.

F.

Plaintiffs contend that the trial court reversibly
erred when it entered its August 17, 1999 O der Awarding
Attorneys' Fees and Costs to Defendant Tokunaga, and Costs to
Sally Jo Nottage and | nsurance Resources, Inc. and Janes T.

Nott age and Ji m Nottage | nsurance, |nc.
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On July 6, 1999, the court entered its Order Regarding

Attorneys Fees and Costs, in relevant part, as foll ows:

The court is required to identify the principal issues
rai sed by the pleadings and proof in a particular case, and then
determ ne on bal ance, which party prevailed on the issues. Fought
& Co., Inc. v. Steel Eng., 87 Haw. 37 (1998).

In this case, there were three Counts in the Conpl aint.
Count | in negligence; Count Il in contract alleging
m srepresentation, bad faith and fraud; Count IIl in contract
al l eging breach of the insurance contract.®® Prior to trial the
court granted a directed verdict with respect to [Tokunaga]. The
jury's verdict exonerated [Sally Nottage] and [l nsurance
Resources] with respect to Count | in negligence. The Plaintiffs
obt ai ned an award agai nst [James Nottage] and [ Nottage | nsurance]
for $4,245 each on Count | in negligence. The remaining counts |
and IlIl in contract, the jury found for Plaintiffs against Kam
[ Avi ation I nsurance] and [California Pacific].

Therefore, the Plaintiffs, . . . are the prevailing parties
in Count |, negligence against [James Nottage] and [ Nottage
I nsurance].

While at the same time, . . . [Sally Nottage], [l nsurance

Resources] and [ Tokunaga] are the prevailing parties in Count I,
negligence against Plaintiffs, .

I TS [sic] |I'S HEREBY DI RECTED AND DECREED THAT:

Plaintiffs . . . are not entitled to attorneys fees because
[al]ttorneys fees are not recoverable in negligence actions.

[ Tokunaga] is the prevailing party with respect to al
Counts in the Conplaint . . . . [Tokunaga] is allowed attorney
fees for Counts Il and Ill pursuant to Haw. Rev. Stat.

Sec. 607-14. [Sally Nottage] and [l nsurance Resources] are the
prevailing parties in Count | in negligence against Plaintiffs,

Wth respect to costs, [Tokunaga] is entitled to costs
because he is the prevailing party. [Sally Nottage] and
[I nsurance Resources] are the prevailing parties in the negligence
counts, and they are entitled to costs. Plaintiffs prevailed in
the negligence action against [Janes Nottage] and [Nottage
I nsurance] but Plaintiffs' judgment is |less favorable than an
of fer of judgnment by Defendants. Therefore, pursuant to Haw.
Rule of Civ. Proc. 68[,] Plaintiffs are entitled to costs up to
the offer of judgment from [Janmes Nottage] and [Nottage |nsurance]
and [James Nottage] and [ Nottage |Insurance] are entitled to costs
after the offer of judgnent.

13 The statement "Count Il in contract alleging m srepresentation

bad faith and fraud" is wong. Count Il is not "in contract."
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The Plaintiffs and Defendants shall submt not |ater than

July 15, 1999, their attorneys fees and costs apportioning their
attorneys fees and taxable costs as to Counts I, Il and 111, and
apportion their attorneys fees and costs as to each party,
specifically to those where they prevailed. Taxable costs shall
be submtted to the court instead of the clerk. Opposition to
subm tted fees and taxable costs shall be filed not |ater than
July 25, 1999. The Court will then issue an Order determ ning
reasonabl e fees and taxable costs.

"Ordinarily, attorney fees cannot be awarded as damages
or costs unless so provided by statute, stipulation or

agreenent." Weinberg v. Mauch, 78 Hawai‘i 40, 53, 890 P.2d 277,

290 (1995) (citation omtted). Under HRS § 607-14 (2000), 4
attorney fees nay be awarded in three types of cases: (1) in al
actions in the nature of assunpsit; (2) in all actions on a

prom ssory note; and (3) in contracts in witing that provide for

an attorneys' fee. Eastman v. McGowan, 86 Hawai‘i 21, 31, 946

P.2d 1317, 1327 (1997). "Assunpsit" is "a comon |aw form of
action which allows for recovery of danages for the non-

performance of a contract, either express or inplied, witten or

14 HRS § 607-14 (2001) states, in relevant part, as follows:

Attorneys' fees in actions in the nature of assumpsit, etc. In
all the courts, in all actions in the nature of assumpsit and in
all actions on a prom ssory note or other contract in witing that
provi des for an attorney's fee, there shall be taxed as attorneys
fees, to be paid by the losing party and to be included in the sum
for which execution may issue, a fee that the court determnes to
be reasonabl e; provided that the attorney representing the
prevailing party shall submt to the court an affidavit stating
the amount of time the attorney spent on the action and the ampunt
of time the attorney is likely to spend to obtain a final witten
judgnment, or, if the fee is not based on an hourly rate, the
amount of the agreed upon fee. The court shall then tax
attorneys' fees, which the court determ nes to be reasonable, to
be paid by the losing party; provided that this amount shall not
exceed twenty-five per cent of the judgnent.
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verbal, as well as quasi contractual obligations.” 1d. at 31,
946 P.2d at 1327 (citations omtted).

In cases where a plaintiff has filed an action
asserting both assunpsit and non-assunpsit clainms, a court nust
base its award of fees, if practicable, on an apportionnent of
the fees between assunpsit and non-assunpsit clains, TSA

International Ltd., v. Shim zu Corp., 92 Hawai ‘i 243, 264, 990

P.2d 713, 735 (1999), and award attorney fees to the prevailing
party only on the assunpsit clain(s).

In this case, Tokunaga is the prevailing party on al
claims. The trial court decided that both Counts Il and 11
asserted assunpsit clains. W disagree with respect to Count 1|
We disagree with the conclusion that "Count Il [is] in contract
all eging msrepresentation, bad faith and fraud[.]" But that is

not the end of the matter. In Blair v. Ing, 96 Hawai ‘i 327, 31

P.3d 184 (2001), the plaintiffs sued Thayer for professional
negl i gence and breach of inplied contract. The Hawai‘i Suprene
Court concluded that "[b]ecause the negligence claimin this case
was derived fromthe alleged inplied contract and was
inextricably linked to the inplied contract claimby virtue of
the mal practice suit, we hold that it is inpracticable, if not

i npossi ble, to apportion the fees between the assunpsit and non-

assunpsit clains.” 1d. at 333, 31 P.3d at 190.
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Whet her this precedent applies in the instant case shall be
deci ded on renmand.
G
HRS § 431:10-242 (1993) states as foll ows:

Policyholder and other suits against insurer. MWhere an insurer
has contested its liability under a policy and is ordered by the
courts to pay benefits under the policy, the policyhol der, the
beneficiary under a policy, or the person who has acquired the
rights of the policyholder or beneficiary under the policy shall
be awarded reasonable attorney's fees and the costs of suit, in
addition to the benefits under the policy.

The only defendant upon which this statute possibly
imposes liability is California Pacific. Therefore, the
contention by Plaintiffs that the trial court reversibly erred
when it refused to award to Plaintiffs attorney fees and costs
fromCalifornia Pacific, James Nottage, Nottage |Insurance, and
Tokunaga, pursuant to HRS 8§ 431:10-242, is wong wth respect to
al | Defendants named except California Pacific.

| V.

CROSS- APPEAL
A

Def endant s/ Cr oss- Appel | ants contend that the trial
court reversibly erred when it allowed Plaintiffs’ experts to
testify as to matters invol ving questions of domestic |aw and on
matters for which no foundation exi sted.

We agree that it is a general rule "that w tnesses may
not give an opinion on a question of domestic law or on matters

whi ch invol ve questions of law" Create 21 Chuo, Inc. V.
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Sout hwest Sl opes, 81 Hawai ‘i 512, 522, n.4, 918 P.2d 1168, 1178,

n.4 (App. 1996). In this appeal, however, (a) this is not an
i ssue because it has not been properly preserved or presented,
and (b) if it is an issue, it has no nerit.

In relevant part, Hawai‘i Rul es of Appellate Procedure
(HRAP) Rul e 28(b)(4) requires that the opening brief shal

contain the foll ow ng:

A concise statement of the points of error . . . . \here
applicable, each point shall also include the following

(A) when the point involves the adm ssion or rejection of
evidence, a quotation of the grounds urged for the objection and
the full substance of the evidence admtted or rejected

Poi nts not presented in accordance with this section will be
di sregarded[ . ]

Def endant s/ Cr oss- Appel | ants' opening brief seriously
vi ol ates HRAP Rule 28(b)(4). For exanple, their opening brief

states, in relevant part, as foll ows:

For exanple, expert Ching, who is not even a |lawyer (Transcript of
proceedi ngs held on 10/20/98 at 4 (PM session)) repeatedly and
wrongfully stated that Cross-Appellants were "personally |iable"
under the Hawaii Revised Statute [sic]" (page 14 10/20/99) and
that his opinions were based on "Chapter 431 of the Hawaii Revised
Statute [sic]." Ching and Takayama al so repeatedly testified that
Cross- Appellants were "personally |iable" under the insurance code
and "breached duties" owed under the code and "failed to conply"
with the code and that "the breach of this duty as you just

descri bed constituted negligence.” They were also allowed to
testify to such matters as to their opinion "as to whether the
purposes of the insurance code were fulfilled" by Cross-
Appel |l ants. Such opinions were not only a violation of the rule
set forth in Pinero and Create 21, but were also not helpful to
the jury (HRE 703), went to the ultimte issue and were sinmply
flat-out wrong.

Moreover, the only transcript cited above (the

transcript of the afternoon session on October 20, 1998) was of
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Ching' s testinony when Ching was being cross-exam ned by counsel
for the Defendants/Cross-Appel | ants.
B

Def endant s/ Cr oss- Appel | ants contend that the trial
court erred in allow ng expert Linda Chu Takayama (Takayama) to
testify "as the forner insurance comm ssioner of the State of
Hawaii." We affirmthe trial court.

Takayama testified, in relevant part, as follows:

Q. Have you previously served as the Insurance Conm ssioner
for the State of Hawaii?

A. Yes.

Q  And can you please tell us for what period of time you
served as the Insurance Conmm ssioner in this state?

A. From Decenber of 1991 to February of 1994.

Def endant s/ Cross- Appel | ants did not object to this testinony when
it was presented in the circuit court.

Def endant s/ Cr oss- Appel | ants contend that Takayama's
testinmony violated the rule cited in Create 21 that a party
cannot appeal to a jury to decide a |legal question by presenting
t he opinions of public officers. W conclude that the rule cited
above "that w tnesses may not give an opinion on a question of
domestic law or on matters which involve questions of |aw'
applies to all w tnesses, including public officers. W further
conclude that no rule prohibits an expert fromdisclosing to the
jury his or her prior service as a public officer in the field of

his or her expertise.
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C.
Def endant s/ Cr oss- Appel | ants contend that the trial
court erred in not striking experts Ching, Takayama, and Janes

Krueger in accordance with dover v. Grace Pacific Corp., 86

Hawai ‘i 154 (1997), and the trial court's own pretrial ruling. W
di sagr ee.

Accordi ng to Defendants/ Cross-Appellants, "[t]he
Parties in this case were instructed far in advance of the trial
to provide witten opinions of experts before the discovery
cutoff. Plaintiffs failed to conply with this order. As such,
Plaintiffs' experts should have been stricken, especially in
light of [dover]."

Plaintiffs respond, in relevant part, as follows: "It
I's not surprising that no reference to the record on appeal is
made, because no such order was given by the Third Crcuit Court.
Def endants erroneously inply that the Trial Court ordered experts
to prepare and provide witten reports of their opinions. No
such pre-trial order was nade."

The record on appeal supports Plaintiffs in this
regard.

D.

Def endant s/ Cr oss- Appel | ants contend that the trial

court erred in not "elimnating general damages as an item of

damages."” The specific questions presented are (1) whether
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general danmages awarded for a negligence cause of action are
assi gnabl e and (2) whether general damages can be awarded absent
sonme physical injury. The answer to both questions is yes.

Def endant s/ Cr oss- Appel | ants contend that "general
damages are NOT ASSI GNABLE." (Enphasis in original.) The cases

they cite, such as Austin v. Mchiels, 6 Haw. 595 (1885), are

precedent that "injuries which are personal on nature such as

enoti onal distress, cannot be transferred to another," Cuson V.

Maryl and Casualty, 735 F. Supp. 966, 969 (D. Haw. 1990). This

precedent is not relevant in the instant case.

In Forgione v. Dennis Pirtle Agency, Inc., 701 So.2d

557, 559 (1997), the Suprene Court of Florida recognized that
"purely personal tort clainms cannot be assigned.” Although the
negl i gence clains against an attorney in a |legal nalpractice
action are not assignable "because of the personal nature of a
| egal relationship which involve highly confidenti al

rel ationships[,]" id., relationships between an insurance agent
and an insured do not carry the sane "personal nature" as do
attorney-client relationships. [d. at 560. Therefore, "public
policy considerations do not preclude the assignnment of an

insured's claimfor negligence against an insurance agent." 1d.
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Def endant s/ Cr oss- Appel | ants al so contend that "[u]nder
Hawai i | aw, general danages nmay not be awarded in a negligence
action absent physical injury caused by the defendant.” To
support this position, Defendants/Cross-Appellants cite the case

of Ross v. Stouffer Hotel Co. Hawaii Ltd., 76 Hawai ‘i 454, 879

P.2d 1037 (1994). However, Ross is precedent, based on Chedester
v. Stecker, 64 Haw. 464, 468, 643 P.2d 532, 535 (1982), that
"recovery for negligent infliction of enotional distress by one
not physically injured is generally permtted only when there is
"sonme physical injury to property or a person' resulting fromthe
defendant's conduct." Ross, 76 Hawai ‘i at 465-66, 879 P.2d at
1048. Ross is not precedent that general danages nmay not be
awarded to the plaintiff in a negligence action absent physical
I njury caused by the defendant.

E.

Def endant s/ Cr oss- Appel | ants contend that the trial
court erred in not granting summary judgnent to Defendants/ Cross-
Appel | ants because the | oss in gquestion was not covered by the
i nsurance policy. Specifically, Defendants/Cross-Appellants
contend that the evidence is undisputed that: (1) Doris is not
an insured under the policy, (2) WIlliam the pilot, was an
excl uded nmenber of the flight or cabin crew, (3) the policy was

an indemity only policy, (4) coverage was excluded because

40



Maydwel | was a non-certified flight instructor who perforned the
required "checkout,"” (5) Maydwell and Doris had no liability, and
(6) there was no hull coverage.

Upon a review of the record, we disagree with the
position that the evidence of these facts is undisputed and t hat
Def endant s/ Cr oss- Appel | ants were aut hori zed a summary j udgnment
regardi ng them

F.

Def endant s/ Cr oss- Appel | ants contend that the trial
court erred in not awarding the full anobunt of attorney fees and
costs to them In light of our decision, this contention is
wi t hout nmerit.

V.
CONCLUSI ON

I n accordance with the above discussions, we affirmthe
May 30, 2000 Second Anended Judgnent, the July 29, 1999 O der
denying Plaintiffs' Mtion to Arend Judgnent, and the August 17,
1999 Order Awarding Costs to Plaintiff Terri Sprague,
| ndi vidual ly and as Conservator of the Estates of WIIiam Adans
and Grace P. Adanms, Deceased, et al

We vacate the August 17, 1999 Order Awardi ng Attorneys
Fees and Costs to Defendant Tokunaga, and Costs to Sally Jo

Not t age and | nsurance Resources, Inc. and Janes T. Nottage and
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Jim Nottage |Insurance, Inc., and remand for reconsideration of
that order in the light of this opinion.

DATED: Honol ul u, Hawai ‘i, Decenber 27, 2001.
On the briefs:

Maurice A. Priest,
(Priest & Associ ates,
of counsel) for Chi ef Judge
Plaintiffs/Appell ants/
Cr oss- Appel | ees.

M/l es T. Yamanoto and Associ ate Judge
Terrance M Revere
(Love Yamanoto & Mot ooka,
of counsel) for
Def endant s/ Appel | ees/ Associ ate Judge
Cr oss- Appel | ant s.
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