NO. 23600

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

MERRI LL P. GCERS, nka MERRILL P. WEST, C ai mant- Appell ant,
v. DIRTY DAN' S HAWAI I, INC., and FI RST | NSURANCE
COMPANY OF HAWAI I, LTD., Enployer/Insurance
Carrier-Appel |l ee

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS
APPEALS BOARD
(CASE NO. AB- 96- 640 (2-94-21567))

MVEMORANDUM OPI NI ON
(By: Watanabe, Acting C.J., Lim and Foley, JJ.)

Merrill P. Goers, nka Merrill P. West (Appellant),
appeal s the June 20, 2000 decision and order of the Labor and
| ndustrial Relations Appeals Board (the Board) that affirned the
October 4, 1996 decision of the Director of Labor and |Industrial
Rel ations (the Director). The Director’s decision denied the
wor kers’ conpensation claimfiled by Appellant for injuries
sustained in a nmotor vehicle accident fronting Dancers nightcl ub.
We affirm because there is “reliable, probative, and substanti al
evi dence on the whole record”! that Appellant’s injuries were

incurred by Appellant’s wilful intention to injure another.

= See Hawaii Revised Statutes (HRS) 8§ 91-14(g)(5) (1993).

-1-



I. BACKGROUND.
During the night of COctober 19, 1992, Appell ant

sustained nultiple, serious injuries arising out of a notor
vehi cl e accident fronting Dancers nightclub, where Appellant was
enpl oyed as a doorman. Appellant was off duty at the tine. An
altercation involving Appellant, fell ow doornmen and several club
patrons comenced in the club parking |ot and continued onto Sand
| sl and Road, where Appellant and one of the club patrons, Pau
Cobb- Adanms ( Cobb- Adans),? were struck by a tow truck

Two years |later, on Cctober 19, 1994, Appellant filed a
Form WC-5, an enpl oyee’s claimfor workers’ conpensation
benefits. Enployer Dirty Dan’s of Hawaii, Inc. dba Dancers and
i nsurance carrier First Insurance Conpany of Hawaii, Ltd. denied
l[iability. A hearing was held on July 30, 1996 at the Depart nment
of Labor and Industrial Relations Disability Conpensation
Division (DLIR). In an Cctober 4, 1996 decision, the DLIR
Director found that, “pursuant to [Hawaii Revised Statutes (HRS)

§ 386-3 (1993)3%], this claimis not conpensable as [Appellant]

¥ Paul Cobb- Adanms (Cobb-Adans) died as a result of being run over by

the tow truck

¥ At the time Appellant was injured, HRS § 386-3 (1993) provided

If an enpl oyee suffers personal injury either by
accident arising out of and in the course of the
enmpl oyment or by disease proxi mtely caused by or
resulting fromthe nature of the employment, the
enmpl oyee’ s enpl oyer or the special compensation fund
shall pay conpensation to the enployee or the
enpl oyee’' s dependents as hereinafter provided

(continued...)
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wilfully intended to injure another [(Cobb-Adans)] at the tinme he
was injured in the notor vehicle accident.” The Director
reasoned, also, that “this claimis not conpensabl e as

[ Appel lant’ s] injury on Cctober 19, 1992 did not occur in the
course of his enploynent.”

On Cctober 21, 1996, Appellant filed a tinmely notice of
appeal to the Board of the Director’s denial of his claim The
Board held a hearing on January 8, 1998. The sole issue before
the Board was “whether [Appellant] sustained a personal injury on
or about Cctober 19, 1992, arising out of and in the course of
enploynment.” In its June 20, 2000 decision and order, the Board
affirnmed the decision of the Director, finding, “based on the
credible testinonies of [three] by-stander [(sic)] w tnesses,
that [Appellant’s] injuries were incurred by his wilful intention
to injure another[,]” and thereon concluding, “[p]Jursuant to [HRS
§ 386-3 (1993)], . . . that Cainmant did not sustain a persona
injury on October 19, 1992, arising out of and in the course of
his enpl oynent.”

On July 19, 2000, Appellant filed this tinmely appeal.

¥(...continued)

Acci dent arising out of and in the course of the
enmpl oyment includes the wilful act of a third person
di rected agai nst an enpl oyee because of the enployee’'s
empl oyment .

No conpensation shall be allowed for an injury
incurred by an enployee by the empl oyee’ s wilful
intention to injure oneself or another or by the
enmpl oyee’ s intoxication.
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ITI. RELEVANT EVIDENCE.

A. Description of the Premises.

Dancers nightclub is a strip club, located in an
i ndustrial area at 205 Sand Island Access Road. The club
features cocktails and adult entertainnment fromnoon to 4:00 a.m
It is located on the ground floor of a warehouse buil ding, next
to a drive-in eatery. The club’s interior is approximtely forty
feet by sixty feet. The club’s parking lot is approxinmately 150
feet in length and runs along Sand |sland Access Road, a two-way,
four-lane road divided by a center nedian. There is no barrier
or sidewal k separating the parking lot fromthe road, which is
| ocat ed approxinmately 20 feet fromthe entrance to the club. The
club’s patrons are “fairly rough or rugged” types, consisting
primarily of construction workers, bikers* and mlitary
per sonnel .

B. Appellant’s Duties as a Doorman.

As a Dancers doornman, Appellant was responsi ble for the
safety and security of the club’s dancers and custoners, both
inside the club and in its parking lot. He also checked custoner
Identification, collected the cover charge, took inventory,
refilled the bar, stocked supplies and served as a parking | ot

att endant .

y “Bi kers” were described as persons belonging to motorcycle clubs.
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Dancers does not have a witten policy with regard to
doornmen who are off duty but on the prem ses. Appellant
under st ood, however, that it was the club’s unwitten policy that
of f-duty doornmen were to assist those on duty whenever necessary.
According to the general manager of Dancers, Dean Durbin, “[t]o
the extent that the on-duty doornman requested and/or accepted the
reasonabl e and prudent assistance of the off-duty doorman, the
of f-duty doornman was encouraged by Dancers to render such
reasonabl e and prudent assistance.”

Appel I ant estimated that a Dancers doornan intervenes
with unruly custoners “four tinmes or five tinmes a week,” given
the nature of the crowd at the club. Appellant described his
usual manner of dealing with unruly custonmers as “polite[.]” A
sinpl e, courteous request to conformw th the rules of the cl ub,
if heeded, would suffice. However, if a custoner refused to
cooperate, then Appellant would, in his words, “just wap ny arns
around himand carry himout, take himoutside.” Once the
custoner was outside the club, Appellant was to see to it that he
or she left the parking lot. Appellant naintained that the only
time he had to resort to the police on the job was the night of
t he incident.

When asked how nuch force he was authorized to use in
removi ng a custoner fromthe prem ses, Appellant testified that
it would depend upon the situation, that he would “l ook for the

sinpl est way to subdue this guy, just make the incident go pau,

-5-



because you can’t have it carrying on and on and on. People are
going to start getting hurt.” Wen asked whet her he was
“authorized to hit a custoner,” Appellant first indicated that he
was not so authorized. However, Appellant |ater explained, “The
bottomline is my job was to renpbve this guy off the property,
and if that's what it took for me to knock himon his butt and
drag himoff, then that was ny job.”

C. Circumstances Giving Rise to Appellant’s Injuries.

On Cctober 19, 1992, at around 10:00 p.m, Appellant,
who was off duty, arrived with his wife at Dancers nightcl ub
Appel I ant noticed several police officers and two of the club’s
doornmen who were on duty that night handling a “situation” in the
parking lot. Appellant then wal ked into the club with his w fe,
ordered a beer — “a hanakin [(sic; presumably, a Hei neken
beer)]” — at the bar and sat down.®> A few mnutes |ater,
Appel | ant saw one now known to himas Cobb- Adans run toward the
pool table |ocated at the back of the club, strike one of the
patrons there in the face and run back outside. Appellant told
his wife to remain inside the club and went outside, where he
observed “three | ocal boys scream ng and swearing at [the on-duty
doorman and anot her doorman who had al ready gone off duty.]”
Appel | ant did not becone involved at this point, but watched the

altercation froma di stance of about twelve-to-fifteen feet.

¥ Appel |l ant testified that he ordered a beer but did not consume any

of it because “[t]he situation happened.”
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Mat t hew A. Chadwi ck (Chadwi ck) was the doorman on duty
at the time, having begun his shift at approximtely 8:00 p. m
Chadwi ck was standing in the parking lot, near the “back door” to
the club, which is | ocated between the front door and the drive-
in restaurant and which, |like the front door, opens directly onto
the parking lot. Standing with Chadw ck was Ri chard Desa (Desa),
t he doorman whose shift had ended at 8:00 p.m that night.

From hi s vantage point, Appellant heard the three
patrons, one of whom was Cobb- Adans, threatening and swearing at
Chadwi ck and Desa. Appellant later |earned that the same three
patrons had earlier caused consi derabl e danage to a truck® parked
in the club’s parking lot. That had been the reason for the
presence of the police earlier that evening.

Appel lant nonitored the altercation for several
m nutes. Then he went back inside the club and told the
bartender to call the police to cone back to the club. Appellant
went back outside and saw that the situation had become “nore
heated.” The three patrons were maki ng head and arm novenents
that indicated to Appellant they were preparing to act upon their
threats of violence. Appellant also observed several carloads of
potential customers stop in front of the club, notice the

altercation and then | eave.

g The truck belonged to Louis Lei Manmo | mbleau (Inmbleau), the

supervisor, at their place of enployment, of Cobb-Adams and the two other club
patrons involved in the altercation. I mbl eau was al so the patron who was
punched by Cobb-Adans inside the club
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At this point, Appellant wal ked over and stood to
Chadwi ck’s imediate left, while Desa stood to Chadw ck’s
i mredi ate right, their backs to the building, facing the street.
The three patrons stood facing the doornen with their backs to
Sand |Island Access Road. About ten to fifteen m nutes had passed
fromthe tine Cobb-Adans had | eft the club after punching the
patron at the pool table. During this period, Chadw ck said, he
had asked the three patrons to | eave the prem ses approxi mately
“20 or 30 tines[,]” explaining to themthat they could neither
reenter the club nor remain in the parking lot. The three
patrons responded by swearing at the doornmen and threatening to
return to the club to shoot Chadw ck and Appel |l ant and burn down
t he club.

One of the three patrons, who was wearing a cast on his
right hand,” either hit or violently pushed Chadw ck.?® At about
the sane tinme, Cobb-Adans punched Appellant in the face. It is
uncl ear whet her Appellant was struck by Cobb- Adans before or
after Chadw ck was struck by the patron with the cast. At his
July 8, 1996 deposition, Appellant testified that he was punched
bef ore Chadw ck was struck, but he testified at the Board hearing

t hat Chadwi ck had been struck first. The parties do not

v The patron wearing the cast was identified as Averill F. |gafo.
y Door man Matthew A. Chadwi ck (Chadwi ck) testified at his deposition
that the patron “hit [me] with the hand with his cast on[.]” Appell ant

testified at his July 8, 1996 deposition that the patron “threw two hands,
into [ Chadwi ck’s] chest[.]”
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seriously dispute, however, that the first bl ow was thrown by one
of the three patrons and not one of the doornen.?

After the first blow was thrown, the altercation
atom zed. Chadwi ck and the patron with the cast noved fromthe
initial location “towards the restaurant . . . into Sand Island.”
Appel | ant and Cobb- Adans noved at an angle towards the Nimtz
H ghway end of the parking |lot and wound up sonewhere in the
mauka- bound | anes of Sand Island Access Road, where they were
struck by a tow truck, resulting in Cobb-Adans’s dem se and
Appellant’s injuries. The autopsy of Cobb-Adans reveal ed
“[a]cute al cohol intoxication (.249%."
D. Conflicting Eyewitness Testimony.

Accounts of the incident diverge, a la Rashomon, '° as
to what occurred after Cobb-Adanms punched Appellant in the
parking lot. The Board found the testinony of three eyew tnesses

—- Christopher P. Tooney (Tooney), David K Hethcote (Hethcote)

Y Byst ander Christopher P. Toonmey (Toomey) saw no physica
altercation anong the men while they were standing in the parking lot. He
cl ai med, however, that Cobb-Adams had al ready been hit, that “his face was
beat up.” Wtness Richard Martin (Martin) testified that “a fight broke out
bet ween two of the, | guess, patrons that were there and two of the other
guys[,]” but he did not specify whether it was a patron or a doorman who had
initiated physical contact while the group was in the parking lot. According
to witness David K. Hethcote (Hethcote), “punches [were] thrown,” but he, too,
did not specify an initial assailant in the parking lot. According to Kevin

D. Mariner (Mariner), the bartender on duty at the time of the incident, the
patron with the cast hit Chadwi ck in the chest “for no reason[,]” then
Cobb- Adams “tried to throw a punch” at Appellant.

vy Rashomon is a film directed by Akira Kurosawa, that explores the
nature of truth and reality through the skewed prism of several divergent
accounts of a rape and nurder given by the protagonists.
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and Richard Martin (Martin) — to be nore credible than
Appel I ant’ s account of those events.

1. Appellant’s Testi nony.

Accordi ng to Appell ant, Cobb-Adans punched himin the
face twice. After the first punch, Appellant sinply told him
“You know what, you can forget what you just did, junp in your
car and go honme. Tonorrow is another day. Sleep it off.” But
Cobb- Adans “started junping around, swearing, sw nging w ndml |
punches[.]” Then Appellant noticed sonmeone wal ki ng out of the
door, and when he turned to see who it was (it turns out it was
Appel lant’s wife), Cobb-Adans hit himin the face again. This
time, in Appellant’s words, “I turned around. | told him *You
sure you want to do this? | told himgo home, sleep it off,
it’s your |ast chance, and he kept com ng, swinging[.]”

Cobb- Adanms continued to run towards Appellant and throw a punch
whi ch Appel |l ant woul d bl ock, and then back off. As Cobb-Adans
pressed this hit-and-retreat strategy, Appellant kept on bl ocking
Cobb- Adanms’ punches as Cobb- Adans charged, and kept on wal ki ng
t owar ds Cobb- Adans as Cobb- Adans retreated. Appellant expl ai ned
t hat he advanced when Cobb- Adans retreated “[b] ecause
[ Cobb- Adans] wasn’t stopping” and because Appellant believed that
if he were to turn his back and wal k away, Cobb- Adans “woul d have
either assault[ed] ne or [gone] back in the club.”

Appel I ant asserted that he did not “chase” Cobb- Adans

out into the street, but rather, “I walked in an aggressive
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manner, but not run after this guy or — ny speed was j ust
wat chi ng the punches swi nging, waiting till the time so | can
subdue this guy without nme getting hurt.” Appellant opined that,
“To me, ‘chase’ is when you [are] running at sonebody. At no
time did 1 [do] that. | wal ked towards himuntil | got close
enough to subdue this guy fromhurting me or other custoners. |
[was not] out to hurt this guy.”

Appel l ant admtted that at sonme point, he probably
knocked Cobb- Adans down: “Know ng nyself, | probably did.
couldn’t swear that | did, but knowi ng nyself and the chances
that | gave him probably I did.” Al though he was thus rendered
supi ne, Cobb- Adans continued to yell and to flail away with his
arnms and |l egs. At about this point, Appellant realized they were
in the mddle of Sand Island Access Road. Appellant clainmed that
i f he struck Cobb-Adanms whil e Cobb- Adans was down, it was nerely
to subdue him “I’mnot sure if [I] hit himwhile he was down,
but | probably did to subdue this guy. He was out of control,
you know, and then he gave up. Like | guess he had burned out of
energy, and that’s when | went [to] bend over to grab himby his
collar over here.” Appellant picked Cobb-Adans up “a quarter
ways off the ground[,]” but then he heard soneone call his nane
and, thinking Cobb-Adans’s friends were com ng up behind him put
Cobb- Adanms back down on the road. As Appellant turned around to

see who it was, he and Cobb- Adans were struck by the tow truck.
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2. Testinony of Christopher P. Tooney.

Toonmey was a patron of Dancers nightclub who w t nessed
certain of the events in question. Tooney and two “buddi es”
arrived at the club via taxi at approximately 10:00 p.m They
had been drinking beer and pl ayi ng pool at the “base club”!! for
approximately three hours before their arrival at Dancers.
Tooney testified that he and his two conpani ons had consuned two
“big” pitchers of beer during the three-hour course.

Wen the nen arrived at Dancers, Tooney remained in the
taxi while his two conpanions went inside the club to w thdraw
nmoney fromthe ATM machine, in order to pay the fare. At this
time, Tooney saw “three guys beating on this truck”*? in the
parking lot. Toonmey went into the club and told a bouncer what
he had seen. He believed that bouncer was the person who, along
wi th Cobb- Adans, was later hit by the tow truck. Tooney
described himas the “big bl onde bouncer.”*® Tooney was sure®

that the bouncer to whom he had reported the assault on the truck

w Apparently, the “base club” is a drinking spot for Navy personnel

|l ocated at Pearl Harbor.

= Toomey testified that he saw the nen kick the truck in a number of
pl aces and take a “pole or like a rake handl e out of the back” of the truck
and break the driver’s-side wi ndow.

EEd At the Board hearing, Appellant suggested that the enpl oyer’s
wi tnesses were incorrect in their statements, inasmuch as Toomey testified
that the person who allegedly chased Cobb-Adams into the street had bl onde
hair. Appellant pointed out that “they said |I got blond hair. I no nore
blond hair. . . . [Chadwi ck] has long blond hair.”

L “[Unless he has a twin brother or something, you know.”
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and the man he had seen in the street with Cobb- Adans were one
and the sane.

I nside the club, Tooney sat with his buddies and
wat ched the strippers. He then saw three nen, the sane nen who
had damaged the truck, walk into the club and tell a patron at
the pool table to “cone outside.” Tooney testified that there
was no altercation anong the four nmen inside the club. Hi's
observation was, “They were just leaving.” According to Tooney,
the patron at the pool table wal ked out of the club wthout
“bei ng coerced or physically renoved” by the three nen. As they
left, “[t]hey weren't being escorted.”?

At about 11:00 p.m, Tooney wal ked out of the club to
ook for a taxi his friends had called and saw “one of the
bouncers,” and Cobb- Adans'® and two of his conpani ons, “screamn ng
and hollering” and “cursing[.]” Tooney testified that he did not

see any “physical altercation” anong the nmen,'” only a “verbal”

el The testinmonies of two other witnesses conflict with Toomey’s

account . Mariner, the bartender, testified that Chadwi ck escorted Cobb-Adans
and two of his conpanions out of the club because Mariner had seen one of the
three men punch the owner of the damaged truck. Appellant testified that he
saw Cobb- Adams strike the patron at the pool table, who was the owner of the
truck.
& Toomey believed that Cobb- Adans was not one of the men who had
damaged the truck, but rather that he was the owner of the truck who had
remai ned inside the club. Hence, it appears Toomey believed that Cobb-Adans
and the man who was killed by the tow truck were not one and the same person

v On the other hand, Hethcote testified that he watched an argunent
in the parking lot, during which one man punched anot her. Mariner testified
that he saw the patron with the cast hit Chadwi ck and Chadwi ck hit back at the
patron. Mariner also saw Cobb- Adans punch or attempt to punch Appell ant.
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argunment. Then, “not a mnute |later they were out to the street,
and that’ s when the acci dent happened.”

Tooney said that the patron who was later hit by the
tow truck was “wal king, trying to get away from. . . the
bouncer.” Tooney described the pursuit as a “chase.” H's
i npression was that “[i]t | ooked |ike [the patron] was trying to
get away because he was scared.” It is unclear whether Tooney
actually saw the patron nove into the street. Tooney first

testified that “the bouncer” was “joggi ng toward hi m when he was

—- because he was in the street already.” Wen asked for
clarification, Tooney changed his statenment somewhat: “[The
patron] was in the process of getting there, and . . . the

bouncer tried to catch up with him”

Tooney did not see “the bouncer” punch the decedent
while the two were in the street.!® According to Tooney, “They
weren't saying anything. [The bouncer] was just trying to catch
up with himand then that’s when they got hit. | assune that
[the bouncer] was not smling and trying to bring himflowers.”

Toonmey wote a police report after the accident.
According to the report, Tooney did see a physical altercation in

front of the club: “They went outside[,] had a huge fight whith

e In contrast, Hethcote testified that he saw a bigger man punching

a smaller man who was |lying in the street. Martin testified that he saw one
man beating another man who was lying in the m ddle of the road.
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[sic] all four guys. [More of an argunent but [bl ows] were
[thrown] .~

3. Testinmony of David K. Hethcote.

On the evening of October 19, 1992, Hethcote was on his
way honme from his place of business, which is |ocated behind
Dancers nightclub. He witnessed the incident while driving his
truck.'® Hethcote testified that while he was naking a right
turn in the mauka direction past the club, he saw three or four
peopl e argui ng outside. He saw “sonebody hit one of the guys,”
and then “another guy chase this other guy” into the street and
start hitting him

After seeing this, Hethcote turned his truck around and
began driving back towards the club in the makai-bound | ane
farthest fromthe club. Fromthere, he saw Cobb- Adans runni ng
into the street. “Sonmebody was chasing him” Hethcote
remenbered that the pursuer “punched the other guy and then
chased this guy.” The two nen ended up in the mddle of the
roadway, and Adans either fell or was knocked to the ground. On
hi s back, Cobb-Adans attenpted to bl ock the punches thrown by his
pursuer. Hethcote described the altercation as “punches thrown

by the big guy with the little guy on the ground.” The | arger

L Het hcote was able to watch the incident, while driving his
vehicle, in the followi ng fashion: “Well, you glance forward and you | ook
back.”
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man was “hammering on him?”2° Shortly after the nen reached the
street, Hethcote saw the tow truck hit them

4. Testinmony of Richard Martin.

Martin witnessed, fromthe second | evel of the building
t hat houses Dancers nightclub, certain of the events that
occurred on the night in question. Martin heard a commoti on
taking place in the parking | ot bel ow and stepped onto the bunper
of a vehicle in order to | ook over the |l edge. Fromthat vantage
point, Martin saw three patrons of the club and three other nen,
at | east one of whom he knew was a Dancers doornman, arguing in
the parking lot. One of the patrons, Cobb-Adans, was yelling and
“l ooked |i ke he had been drinking a lot[.]” H's two friends
“were trying to cal mhimdown” and “keep himback.” At this
point, Martin stepped down fromthe bunper.

When Martin stepped back up, he saw that the fracas had
fragmented into two separate altercations. Wile Martin was
wat ching the inbroglio to his left, Cobb-Adans and Appellant on
his right had already noved into the street. Martin testified
t hat Appel |l ant “chased [ Cobb- Adans] out to the street.” He
adm tted, however, that he did not see Appellant chase
Cobb- Adans.

Martin then saw Appellant hit Cobb- Adams as Cobb- Adans

lay on the road. Martin was unable to state the exact numnber of

e Appel l ant testified that he is six feet, two inches in height. He

al | owed t hat Cobb- Adans was shorter and thinner.
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t he punches that were thrown, but testified that Appellant *“was
bent over just hitting away.” Martin next saw the tow truck
approaching fromhis left. As he |ooked to his right, he saw the
men in the road. Appellant “started lifting up, and that’s when
the tow truck hit.”

5. Testinony of Kevin D. Mariner.

Kevin D. Mariner (Mriner) was the Dancers manager on
duty the night of October 19, 1992. Mariner recalled that
Chadw ck escorted Cobb-Adanms and two of his friends out of the
club after one of the three punched the owner of the damaged
truck. Appellant followed Chadw ck outside, “to nmake sure there
wasn’t going to be any nore trouble.” Wen Appellant came back
into the club, he told Mariner to call the police because
“[ Cobb- Adans] and his two friends wouldn’t leave, . . . they were
just giving thema hard tine out there[.]” Mariner gave his
cel lul ar phone to soneone else to call the police and went
outside. There he saw Cobb- Adans and his two friends arguing
wi th Chadwi ck, Desa and Appellant. Mariner told the three
patrons that the police had been called and that they had to
| eave the prem ses. Mariner heard both Appellant and Chadw ck
ask themto |l eave “at least nore than five tinmes[.]” Mariner
al so heard Cobb-Adanms and his friend with the cast threaten “to
come down with their brothers, or their famly and . . . destroy
the club” and “shoot us.” At the tinme the threats were nade, the

men were standing “within five or ten feet of [the] back door[.]”
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Mari ner had been standi ng outside for “naybe five
m nutes” before he saw the man with the cast hit Chadwi ck in the
chest and Chadw ck throw a punch back. The man with the cast
then “got in ny [(Mariner’'s)] face” as well. Then Chadw ck and
Mariner and the man with the cast engaged in a running fight that
noved in the makai direction “towards the street near the
al l eyway[.]”

During all of this, Mariner managed to see Cobb- Adans
hit or attenpt to hit Appellant. He did not see Cobb-Adans and
Appel l ant nmove fromthe parking ot out into the street. He did

see the tow truck approaching.

IIT. THE BOARD’S DECISION.

The Board’s June 20, 2000 decision and order found and
concl uded as foll ows:

FI NDI NGS OF FACT

1. [Appellant] was enmployed as a “door man” or
bouncer at Enployer’s club. As a “door man” or
bouncer, [Appellant] was responsible for the club’'s
security, refilling the bar with supplies, and taking
inventory.

2. Enpl oyer’s club was |l ocated in an industria
area on Sand |sland [Access] Road. I mmedi ately
fronting the club was the club’s parking lot. The
parking | ot opened onto Sand |sland [Access] Road.
There was no barrier or sidewal k separating the
parking lot from Sand Island [Access] Road. Sand
Island [ Access] Road is divided into four |anes, two
in each direction.

3. The club’s patrons included construction
workers, mlitary personnel, and bikers. They were
descri bed as a “rough” crowd.

4. It was [Appellant’s] duty as a bouncer to
eject or renove unruly or intoxicated customers from
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the club. [Appellant] has on occasions physically
removed patrons fromthe club

5. Around 10:00 p.m, on the evening of
Oct ober 19, 1992, [Appellant], who was not on duty,
arrived at the club with his wife as a patron. Upon
his arrival, [Appellant] observed a disturbance in the
club’s parking lot. The police and the club’s on-duty
bouncers were in the parking lot. [Appellant] entered
the club and ordered a drink. He did not become
invol ved and decided to | et the on-duty bouncers and
police handle the situation outside.

6. Shortly thereafter, a man by the nanme of
Paul Cobb- Adans (“Cobb-Adans”) entered the club and
struck a club patron in the face. After striking the
patron, Cobb-Adans left the club and went outside

7. [Appellant] foll owed Cobb- Adams outside to
the club’s parking lot. [Appellant] observed
Cobb- Adams and two friends arguing with the club’'s
on-duty bouncer and another off-duty bouncer who al so
happened to be at the club that night. The police,
who were there earlier, had departed the prem ses.
[ Appel l ant], who testified that Enployer expected him
to help out even if he wasn’t on duty, decided to
intervene and assist the other bouncers.

8. [Appellant] confronted Cobb-Adanms and
identified hinself as one of the club’s bouncers.
[ Appel l ant] described Cobb- Adans as belligerent,
out -of-control, and under the influence of drugs.
[ Appel | ant] asked Cobb-Adans to take his friends and
| eave the premi ses. Cobb-Adans continued to yell and
scream and did not heed [Appellant’s] request. Vhile
[ Appel | ant] was not | ooking, Cobb-Adams struck himin
the face with his fist.

9. The evidence conflicts as to what occurred
next. [Appellant] testified that Cobb- Adams retreated
at first and he told Cobb-Adanms at that time to forget
it and just |eave. But Cobb- Adans refused and started
to throw windm ||l punches at him [Appellant]
testified that Cobb-Adanms came at him again, trying to
hit hima second time. [Appellant] stated that he then
wal ked towards Cobb- Adam in an “aggressive manner”,
whi | e Cobb- Adans continued to make threats and throw
wi ndmi || punches, and waited for the right noment to
subdue him  According to [Appellant], the fracas
continued fromthe parking lot to the public roadway
until he and Cobb- Adanms ended up in the m ddl e of Sand
Island [ Access] Road. [Appellant] testified that
Cobb- Adams was |ying on the road, kicking and yelling
[ Appel lant] adm tted that he hit Cobb-Adanms while he
was on the ground in order to subdue him \When
Cobb- Adams finally “gave up,” [Appellant] tried to
pul | Cobb- Adams up. At that instant, a tow truck
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traveling on Sand |sland [Access] Road struck

Cobb- Adams and [ Appellant] while both were in the
road. Cobb-Adanms was killed and [Appellant] sustained
serious injuries.

[ Appel | ant] deni ed chasi ng Cobb- Adams into the
street with the intent to injure him According to
[ Appel l ant], he was attempting to subdue Cobb- Adams
and hold himfor the police

10. Deposition testimnies fromthree neutra
by-stander [sic] witnesses gave relatively consistent
accounts of what occurred outside the club. Their
accounts differed from [ Appellant’s] description of
the events. None of the three witnesses knew the
peopl e involved in the scuffle or the owners or
empl oyees of the club

(a) Christopher Toomey: Tooney’'s deposition
was taken six weeks after the incident. Toonmey was a
Navy seaman who was a patron of the club on the
eveni ng of October 19, 1992. At some point during the
evening in question, Toonmey went outside the club to
see if his taxicab had arrived to take him back to
base. When he was outside, Toomey observed
[ Appel I ant] and Cobb- Adans and ot her individuals
arguing in the parking lot. Toomey did not observe
anyone swi ngi ng punches or any physical altercation
occurring between [Appellant] and Cobb- Adans at that
time. Tooney testified that he only saw a heated
verbal exchange between [ Appellant] and Cobb- Adans.
According to Toomey, Cobb-Adams | ooked as if he had
al ready been “beaten up” or assaulted by someone by
the time he came outside. Tooney then observed
Cobb- Adams trying to flee from [Appellant] by running
away fromthe club’'s parking | ot and towards the
center medi an of Sand Island [Access] Road. Tooney
stated that [Appellant] “chased” or went after a
scared-1 ooki ng Cobb- Adams, who was already in the
street. After [Appellant] got to Cobb-Adanms, they
were both hit by a truck

(b) David Hethcote: Het hcot e was anot her
wi t ness who was on his way home in his truck after
finishing his shift at a TV station |ocated behind the
club. Het hcote testified at his deposition that he
saw people arguing in the parking |lot of the club
Het hcote saw [ Appel |l ant] and Cobb- Adams runni ng away
fromthe club’s parking lot, with [Appellant]
“chasing” the other man onto Sand Island [Access]
Road. According to Hethcote, when the two men reached
the m ddle of the road, he saw [ Appell ant] standing
over Cobb- Adans, who was on the ground, “hanmmering”
himwith at | east a couple of punches, before an
oncom ng tow truck hit the two men.
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(c) Richard Martin: Martin, who worked
upstairs on the second | evel of the building that
housed the club, testified at his deposition that he
heard some commtion outside the club’s parking | ot.
Martin testified that from where he was situated, he
over|l ooked the club’s parking area. Martin stated
t hat he boosted himself up to | ook over a wall from
the building’ s second | evel to see what was going on
Martin testified that he saw [ Appellant], severa
other men, and a visibly intoxicated Cobb- Adanms
arguing in the parking | ot. Martin then observed
[ Appel l ant] “chasing’ Cobb-Adams onto the m ddl e of
Sand |sland [Access] Road. Cobb-Adanms somehow fell to
the ground. Martin observed [Appellant] standing over
Cobb- Adams hitting him Martin testified that
[ Appel l ant] hit Cobb- Adanms nmore than once while the
latter was on the ground. Then, while both were in
the street, a passing tow truck struck them

11. We find the testinonies of the three
by-stander [sic] witnesses to be more credible than
[ Appel l ant’s] testimony. W do not believe that
[ Appel  ant] was simply performng his duties as a
bouncer by trying to subdue an intoxicated and

bel I i gerent Cobb- Adans. Based on the witnesses’s
[sic] testinonies, [Appellant] chased Cobb-Adans off
the club’s property and into the street. \When

Cobb- Adams was flat on the ground, [Appellant] stood
over Cobb-Adanms and punched him nmore than once. W
find that [Appellant’s] actions, chasing a drunken and
“scared-1 ooking” Cobb-Adams into the street and
punching him while he was down, were not consistent
with the actions of someone trying to subdue or hold
an unruly patron for the police. W find that based
on the evidence, [Appellant’s] injures were incurred
by his wilful intention to injure Cobb-Adans.

CONCLUSI ONS OF LAW

The applicable statute in effect at the tinme of
[ Appel l ant’s] injuries read as follows:

§386-3 Injuries covered. |f an enployee
suffers personal injury either by accident
arising out of and in the course of the
empl oyment or by disease proximtely
caused by or resulting fromthe nature of
the employment, the enployee’s enpl oyer or
the special compensation fund shall pay
compensation to the enployee or the

empl oyee’ s dependents as hereinafter

provi ded.

Acci dent arising out of and in the course
of enmpl oyment includes the wilful act of a
third person directed against an enpl oyee
because of the enployee’s enmpl oynment.
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No conpensation shall be allowed for an
injury incurred by an enmployee by the
empl oyee’s wilful intention to injure
oneself or another or by the enployee's
intoxication.

(emphasi s added) .

We have found, based on the credible testinmonies
of the by-stander [sic] witnesses, that [Appellant’s]
injuries were incurred by his wilful intention to
injure another. Pursuant to HRS §386-3 (1993), we
conclude that [Appellant] did not sustain a persona
injury on October 19, 1992, arising out of and in the
course of his enploynent.

That [Appellant’s] injuries were inflicted by a
third-party and not from his intended victim does not,
in our view, take him out of the applicable statutory
provi sion. Based on our reading of the statute, we
conclude that it is sufficient that [Appellant’s]
injuries were incurred while he was wilfully
inflicting injury upon another.

IV. QUESTIONS PRESENTED.

Appel I ant contends on appeal that the Board erred in

concluding (1) that his injuries were incurred by his wlful

intention to injure another, and (2) that his injuries did not

arise out of and in the course of his enploynent.

V. STANDARDS OF REVIEW.

Appeal s from deci sions and orders of the Board are

governed by HRS § 91-14(g) (1993), which provides:

(g) Upon review of the record the court may
affirmthe decision of the agency or remand the case
with instructions for further proceedings; or it may
reverse or nodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are:

(1) In violation of constitutional or
statutory provisions; or
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(2) In excess of the statutory authority
or jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or
(5) Clearly erroneous in view of the

reliable, probative, and substanti al
evidence on the whole record; or

(6) Arbitrary, or capricious, or
characterized by abuse of discretion
or clearly unwarranted exercise of
di scretion.

“Under HRS § 91-14(g), conclusions of |aw are revi ewabl e under
subsections (1), (2), and (4); questions regardi ng procedural
defects are revi ewabl e under subsection (3); findings of fact are
revi ewabl e under subsection (5); and an agency’s exercise of

di scretion is reviewabl e under subsection (6).” Potter v. Hawaii

Newspaper Agency, 89 Hawai‘i 411, 422, 974 P.2d 51, 62 (1999)

(citations and internal quotation marks and bl ock quote format
omtted).

“I Al ppeal s taken from[findings of fact] set forth in
deci sions of the [Board] are reviewed under the clearly erroneous

standard.” Korsak v. Hawaii Pernmanente Medical G oup, 94 Hawai ‘i

297, 302-3, 12 P.3d 1238, 1243-44 (2000) (citations, internal
bl ock quote format and original brackets omtted). “[T]his court
reviews [conclusions of |aw] de novo, under the right/wong

standard.” Tate v. GIE Hawaii an Tel ephone Co., 77 Hawai ‘i 100,

103, 881 P.2d 1246, 1249 (1994) (citation omtted). “A

[conclusion of |aw] that presents m xed questions of fact and | aw
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is reviewed under the clearly erroneous standard because the
conclusion i s dependent upon the facts and circunstances of the
particul ar case. Wen m xed questions of |aw and fact are
presented, an appellate court nmust give deference to the agency’s
expertise and experience in the particular field. The court
shoul d not substitute its own judgnent for that of the agency.”

In re Water Use Permt Applications, 94 Hawai ‘i 97, 119, 9 P. 3d

409, 431 (2000) (citations, original brackets and internal
quot ati on marks and bl ock quote format omtted).

“[A finding of fact] or a m xed determ nation of |aw
and fact is clearly erroneous when (1) the record | acks
substantial evidence to support the finding or determ nation, or
(2) despite substantial evidence to support of the finding or
determ nation, the appellate court is left with the definite and
firmconviction that a m stake has been made.” 1d. (citation
omtted). “By ‘substantial evidence’ is neant rel evant and
credi bl e evidence of a quality and quantity to justify a

reasonable man to reach a conclusion.” Acoustic, Insulation &

Drywall, Inc. v. Labor and Industrial Relations Appeal Board, 51

Haw. 312, 316, 459 P.2d 541, 544 (1969) (citations omtted).

VI. DISCUSSION.

At the tine Appellant was injured, HRS § 386-3 (1993)
provided, in relevant part, that workers’ conpensation shall be

paid “[i]f an enpl oyee suffers personal injury . . . by accident
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arising out of and in the course of the enploynent[.]” 1In a
provi so, however, HRS 8§ 386-3 (1993) specified that “[n]o
conpensation shall be allowed for an injury incurred by an

enpl oyee by the enployee’s wilful intention to injure onself or
anot her or by the enployee’ s intoxication.”

We conclude that there is “reliable, probative, and
substantial evidence on the whole record[,]” HRS § 91-14(9g)(5),
to support the Board’s conclusion that Appellant’s injuries were
incurred by Appellant’s wilful intention to injure Cobb-Adans,
and hence were not conpensabl e regardl ess of whether it could be
ot herwi se concluded that they arose out of and in the course of
hi s enpl oynent.

We commence consideration of the proviso with a
recognition of the applicable statutory presunption. HRS
§ 386-85(4) (1993) provides that “[i]n any proceeding for the
enforcement of a claimfor conpensation under this chapter it
shal | be presuned, in the absence of substantial evidence to the
contrary: . . . (4) That the injury was not caused by the w | ful
intention of the injured enployee to injure onself or another.”

This presunption “inposes upon the enpl oyer both the
heavy burden of persuasion and the burden of going forward with

the evidence.” Chung v. Animal dinic, Inc., 63 Haw. 642, 650,

636 P.2d 721, 726 (1981) (interpreting the HRS § 386-85(1)
presunption “[t]hat the claimis for a covered work injury”). As

I ndicated in HRS § 386-85, however, an enployer can rebut this
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presunption by introducing “substantial evidence to the

contrary.” Cf. lgawa v. Koa House Restaurant, No. 22464, slip

op. at 12 (Haw. filed August 30, 2001) (“In order to overcone the
HRS § 386-85(1) presunption of work-rel atedness, the enpl oyer
nmust introduce substantial evidence to the contrary.”).
“Substanti al evidence” has been described as “a hi gh quantum of
evi dence which, at the mninmum nust be relevant and credible
evidence of a quality and quantity sufficient to justify a
concl usion by a reasonable man that an injury or death is not
wor k connected.” 1d. (citation and sone internal quotation marks
omtted).

Enpl oyer in this case certainly adduced substanti al
evi dence that Appellant’s injuries were caused by his “w | ful
Intention to injure” Cobb-Adans. HRS § 386-3 (1993). The
testinonies of three unrel ated and apparently disinterested
eyew t nesses — Tooney, Hethcote and Martin — were quite
enphatically consistent in denonstrating that Appellant chased a
drunk, scared and retreating Cobb- Adans onto Sand |sland Access
Road, knocked hi m down and proceeded to beat himwith multiple
bl ows while he was on his back on the dark road, thereby
precipitating the conditions that led to the accident.

“Once the trier of fact determ nes that the enpl oyer
has adduced substanti al evidence to overcone the presunption, it
nmust wei gh the evidence elicited by the enpl oyer against the

evidence elicited by the claimant.” lgawa, slip op. at 18
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(citation omtted). This the Board did, and found Appellant’s

evi dence wanting. The Board found as foll ows:

We find the testimonies of the three by-stander
[sic] witnesses to be nmore credible than [Appellant’s]

testimony. We do not believe that [Appellant] was

simply performng his duties as a bouncer by trying to

subdue an intoxicated and belligerent Cobb-Adans.
Based on the witnesses’s [sic] testinonies,

[ Appel | ant] chased Cobb- Adans off the club’s property
and into the street. When Cobb-Adanms was flat on the
ground, [Appellant] stood over Cobb-Adams and punched

hi m nore than once. We find that [Appellant’s]
actions, chasing a drunken and “scared-1|oo0king”

Cobb- Adams into the street and punching him while he

was down, were not consistent with the actions of

someone trying to subdue or hold an unruly patron for

the police.

At bottom the gravanmen of Appellant’s appeal is that

the Board was wong in its assessnent of credibility and,

consequently, in this factual finding. However, because this

factual finding is one supported by substantial evidence, it is

one we nust accept, because

[i]t is well established that courts decline to
consi der the weight of the evidence to ascertain
whet her it weighs in favor of the adm nistrative

findings, or to review the agency’s findings of fact

by passing upon the credibility of witnesses or

conflicts in testinony, especially the findings of an

expert agency dealing with a specialized field.

Id. at 19 (citation and internal block quote format omtted).
W are left, then, with the factual predicate that

Appel I ant chased a drunk, scared and retreati ng Cobb-Adans into

the dark road, knocked hi m down and beat hi mwhile he was down.

W next consider whether this factual predicate anobunts to a

“Wlful intention to injure . . . another[,]” HRS 8§ 386-3, that

shoul d, as a matter of |aw, deny Appellant workers’
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In the absence of l|egislative history explaining the proviso and
Hawai ‘i cases construing the proviso, we turn to other sources:

Most states, the Longshore and Harbor Wbrkers
Compensation Act, and the Federal Enployees’
Conmpensation Act expressly exclude injures resulting
fromwilful intention to injure another. The words
“wilful intent to injure” obviously contenpl ate
behavi or of greater deliberateness, gravity and
cul pability than the sort of thing that has someti mes
qualified as aggression.

Two factors have figured in the cases
interpreting this defense: the factor of seriousness
of the claimant’s initial assault, and the factor of
premedi tation as agai nst impul siveness.

1 Arthur Larson & Lex K. Larson, Larson’'s Wrkers' Conpensation

Law 8§ 8.01[5][d], at 8-28 (2001). Larson goes on to note that
“Loui si ana has had occasion to devel op the construction of this
defense in nore detail than any other jurisdiction, and its
analysis of the interplay of the two basic factors is of interest
in any jurisdiction having this type of defense.” [d.

I n what Larson describes as “the |eading case[,]” 1
Larson 8 8.01[5][d], at 8-29, the Suprene Court of Louisiana
parsed a cognate Louisiana statute that bars workers
conpensation for “injury caused . . . by the injured enpl oyee’'s
wilful intention to injure hinmself or to injure another.”

Velotta v. Liberty Miutual Insurance Co., 132 So.2d 51, 52 (La.

1961) (citation, internal quotation marks and original ellipsis
omtted). In Velotta, an argunment between the clainmant and a
co-worker in the enpl oyee | ocker room escal ated when the cl ai mant
struck the co-worker in the face wwth a pair of trousers.

Al t hough this caused no injury, the co-worker punched the
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claimant in the jaw, “knocking himheadl ong,” which did cause

serious head injuries and resulting disability. 1d. at 52-53.
The Velotta court, noting that the statutory proviso

cut against the no-fault grain of workers’ conpensation law, id.

at 53, held that conpensation was not barred in such a case of

“i mpul sive, enotional msconduct[,]” id. at 54, and in doing so

expl ai ned the application of the proviso:

The appellate courts of this State in many
instances have heretofore based their decisions
interpreting this provision of the Conmpensation Act on
the aggressor doctrine, generally denying recovery to
the injured enpl oyee who provoked the assault which
resulted in his injury. Although the results reached
in these cases would not necessarily be erroneous, it
woul d appear that the statutory provision involved
does not require a resort to doctrines not there
enunci ated. The inquiry, under the mandate of the
statute, it appears to us, should be limted to
whet her the enployee’s injury resulted fromthe
enpl oyee’s wilful intention to injure hinself or
anot her . I mpul sive conduct, such as a push, shove, or
a fist-blow, does not render the conduct of the
enmpl oyee sufficiently serious or grave, and there is
no wilful intention to injure one’s self or another
under such circunstances. The mere fact that the
enpl oyee seeking recovery may have been to blame for
the fray is not adequate to neet the test —- there
must be nmore. The test should involve an inquiry into
the existence of some prenmeditation and malice on the
part of the claimnt, coupled with a reasonable
expectation of bringing about a real injury to hinmself
or anot her. If the retaliation which flows from his
m sconduct is not such as could be reasonably
expected, his intention could not be held to envision
that result and hence is not within the purview of the
quot ed provisions of the Act.

Id. at 53-54 (citation and footnotes onitted).

In a follow ng case, the Court of Appeal of Louisiana
made it clear that the Velotta court’s application of the proviso
involved not only an inquiry into the state of m nd of the

claimant, but also an objective appraisal of the seriousness of
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the claimant’ s conduct and the likelihood that it would produce
injury:

We think the Velotta case holds that wilful ness
is not the sole test. . . . This clearly means that
wi | ful ness, as distinguished frominpul siveness, is
not the sole test. Every inpul sive act is not
condoned by the statute. Some acts, even though
i mpul sive, are so serious and so likely to result in
real injury, that they nmust be construed to show a
wil ful intent to injure.

Relish v. Hobbs, 188 So.2d 479, 482 (La. C. App. 1966). In the

facts before it, the Relish court recognized the disqualifying
“preneditation and malice on the part of the clainmant, coupled

Wi th a reasonabl e expectation of bringing about a real injury to
hi nsel f or another[,]” Velotta, 132 So.2d at 54, contenplated by
its suprene court: Relish and his co-worker argued and started
cursing one another. Relish grabbed a hamrer and threw it at the
co-worker, then lunged at him threw himto the ground and choked
hi muntil bystanders separated them The co-worker grabbed a
shovel , Relish grabbed a wench, and they went at it again.
During the nelee, the co-worker broke Relish’s armw th the
shovel . Relish, 188 So.2d at 480.

Qur case is clearly nore Relish than Velotta. Even if
we stretch to characterize Appellant’s pursuit and beating of
Cobb- Adans on the dark road as nerely inpul sive, we cannot see
our way clear to ignore the seriousness of his conduct and the
cl ear danger of real injury it engendered. W concl ude that
Appellant’s injuries were “incurred . . . by [his] wful

intention to injure . . . another” and are therefore not
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conpensable. HRS § 386-3 (1993). That the instrunentality of
har m was not Cobb-Adans but a third party does not change our
concl usion, any nore than would be the case if the
instrunentality were, for exanple, a nearby precipice or sharp
object. The pertinent inquiry is the reasonabl e expectation of
bri ngi ng about real injury to oneself or another inherent in the
clai mant’ s conduct, and not the specific instrunentality of that

harm Hence, we agree with the Board s concl usi on:

That [Appellant’s] injuries were inflicted by a
third-party and not from his intended victim does not
in our view, take him out of the applicable statutory
provi sion. Based on our reading of the statute, we
conclude that it is sufficient that [Appellant’s]
injuries were incurred while he was wilfully
inflicting injury upon another

We are cogni zant of the 1995 amendnent to HRS § 386- 3,
1995 Haw. Sess. L. Act 234, 8 6 at 607, that anmended the proviso

to read:

No conpensation shall be allowed for an injury
incurred by an enployee by the enpl oyee’ s wilful
intention to injure oneself or another by actively
engagi ng in any unprovoked non-work related physica
altercation other than in self defense, or by the
empl oyee’ s intoxication.

HRS § 386-3 (Supp. 2000) (enuneration omtted). Effective

June 29, 1995, 1995 Haw. Sess. L. Act 234, § 26 at 621, the
anmendnent was intended to “[e] xclude[] injuries resulting from
unprovoked non-work rel ated physical altercations other than
sel f-defense from conpensability.” Hse. Conf. Conm Rep. No.
112, in 1995 House Journal, at 1006 (enuneration omtted). The

anendnent was part of a |arger package of anmendnents to our
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wor kers’ conpensation | aw designed to “inprove efficiency and
cost-effectiveness in the workers’ conpensation system” [d. at
1005. See also Sen. Stand. Comm Rep. No. 829, in 1995 Senate
Journal, at 1142; Sen. Stand. Comm Rep. No. 899, in 1995 Senate
Journal, at 1166; Hse. Stand. Conm Rep. No. 575, in 1995 House
Journal, at 1242; Hse. Stand. Conm Rep. No. 955, in 1995 House
Journal, at 1387. In that light, we are reluctant to specul ate,
as Appel |l ant does, that Appellant’s actions here m ght be

consi dered provoked and work-rel ated, and therefore conpensabl e,

under the present incarnation of HRS § 386- 3.

VII. CONCLUSION.
In light of the foregoing, we affirmthe June 20, 2000

deci si on and order of the Board.

DATED: Honol ul u, Hawaii, February 5, 2002.
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