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Def endant - Appel | ant Paul Manuel (Manuel) appeals the
July 26, 2000 judgrment of the circuit court of the second
circuit? that convicted him upon a jury’'s verdict, of the
felony offense of theft in the second degree, in violation of
Hawai i Revised Statutes (HRS) § 708-831(1)(b) (Supp. 2001),% and
sentenced himto five years of probation upon terns and
conditions, including seventy-five days in jail and fifty hours
of conmunity service. W affirm

I. Background.

On Septenber 10, 1999, the grand jury found a true

v The Honorable Artem o C. Baxa, judge presiding.
2 Hawaii Revised Statutes (HRS) § 708-831(1)(b) (Supp. 2001)

provi des that “[a] person commts the offense of theft in the second degree if
the person commts theft: Of property or services the value of which exceeds
$300[.]” (Enunmeration omtted.) HRS § 708-830(1) provides that “[a] person
commts theft if the person does any of the following: (1) Obtains or exerts
unaut hori zed control over property. A person obtains, or exerts control over
the property of another with intent to deprive the other of the property.”



bill, and the indictnment was filed on Septenber 13, 1999:

That on or about the 28th day of August, 1998,
in the County of Maui, State of Hawaii, DARYL L.
JOHNSON, JR., and PAUL MANUEL, did, with the intent to
deprive, obtain or exert unauthorized control over the
property of Mol okai Ranch, Ltd., to wit, United States
currency, the value of which property exceeded Three
Hundred Dol lars ($300.00), thereby commtting the
of fense of Theft in the Second Degree in violation of
Section 708-831(1)(b) of the Hawaii Revised Statutes.

Manuel s jury trial conmenced on May 15, 2000. Evi dence
presented at the trial reveal ed the foll ow ng.

On August 27, 1998, Manuel was enpl oyed by a contract
security outfit, assigned to patrol the prem ses of Ml oka‘i
Ranch at Maunal oa t own. Manuel s shift that day ended at
m dni ght, at which tinme his duties would be assunmed by his
friend, fellow security guard and co-defendant Daryl L. Johnson,
Jr. (Johnson).¥ WManuel saw Johnson at the security office for
t he change of the guard at around 11:45 p.m, and decided to
acconpany Johnson on his shift.

About one hour into Johnson’s shift, the pair entered
t he Mol oka'i Ranch office building in search of food. Johnson
testified that he briefly parted from Manuel to ensure the door
at the end of the hallway was | ocked, and to use the restroom

When Johnson returned, he found that Manuel had made his way to

g/ On January 20, 2000, pursuant to a plea agreenment with the State
co-defendant Daryl L. Johnson, Jr. (Johnson) entered a deferred acceptance of
no contest plea to theft in the second degree for his involvement in the
incidents of August 28, 1998, in exchange for, inter alia, his truthful trial
testimony agai nst Defendant- Appel | ant Paul Manuel (Manuel). At sone
undi scl osed date before Manuel’s jury trial commenced, the court deferred
acceptance of Johnson’s plea for five years upon terms and conditions,
including conmunity service



the accounting office and was in the process of pulling a stack
of noney out of a gray cash box. Johnson was “[n]ot sure of the
exact amount” of the stack of noney. The box had been contai ned
in a cabinet? behind a desk. Johnson had not previously known
t he cash box was there.

When Manuel noticed Johnson, Manuel said, “[L]ook,
Daryl, noney.” Johnson admtted that he “gave into tenptation”
and decided to grab a stack of noney for hinself. Johnson
remenbered there was “a | ot nore cash noney and sone coins on the
top” left in the cash box after the pair had taken their shares.
Manuel then placed the box back in the cabinet. The duo left the
of fice building and drove back to the security office. There,
Manuel sat in his personal vehicle and counted the noney he had
stolen. Johnson did the sane “outside of [Manuel’s] Bronco[.]”
When asked how nuch noney he had counted, Johnson replied, “I
bel i eve one hundred five dollars.” Johnson also testified, “I
believe [Manuel] said he had eighty-five dollars.” Johnson did
not actually see Manuel count his |oot, because Johnson was

counting his at the time. In a Septenber 13, 1998 statenent he

made to the police, Manuel clainmed he took $85.00. Johnson

4 Al yne Ki kukawa (Ki kukawa), the accounting assistant for Mol oka‘i

Ranch, testified that it was her practice to keep the cash box in a | ocked
cabinet during the business day and to place it in the office safe before

| eaving for the evening. At the close of business on August 27, 1998 (the
afternoon before the theft occurred), Kikukawa unl ocked the cabinet but was
interrupted by a co-worker before she could return the cash box to the safe
Thus, the cash box failed to find its way back to the safe that evening and
instead remained in the unlocked cabinet.
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remenbered that as Manuel went home with his booty, Mnuel told
Johnson, “Don’t worry, Daryl. W won't get caught[.]”

Johnson was nore anbi val ent about whet her he and Manuel
woul d be caught and decided to return to the Ml okai Ranch
office in order to better conceal their larceny. There, Johnson
did his best to wipe off all possible fingerprints they m ght
have |l eft. Johnson decided on his second return visit that he
coul d best conceal their crime by taking the cash box itself.
During the remainder of his shift that norning, Johnson returned
to the scene about four or five tines.

Later that sane day, followng his shift, Johnson cane
upon Manuel by “chance” at the Kaunakakai gym Johnson told
Manuel that he had returned to the scene and had taken the cash
box with the remai ni ng noney. According to Manuel’s statenent to
t he police, Johnson also proclained that he woul d gi ve Manuel
hal f the renaining noney. At this point, Manuel asked Johnson
t he amount of the remaining noney. Johnson replied that it was
about $500. 00.

On cross-exam nation, Johnson acknow edged that Mnuel
had no know edge of the second taking until their encounter at
the gym Johnson also admtted that, before their “chance”
neeting at the gym he had harbored no intention of telling
Manuel that he had returned to the scene that norning or that he
had taken the rest of the noney. However, on redirect

exam nation, Johnson testified that he gave Manuel half the noney



taken the second tinme because he thought Manuel was entitled to
it.

On August 31, 1998, Johnson handed Manuel an envel ope
and asked, “[A]re you ready for XMAS[ ?]” The envel ope contai ned
$255.00. Manuel took the envel ope hone and placed the new y-
obt ai ned $255.00 with the noney he had initially taken. Manuel
told the police that later, “he . . . felt guilty, so he took $10
for gas noney, and [the] rest he burned in his backyard.”

At sonme point before Septenber 13, 1998, Johnson
“voluntarily turned [hinself] into the police” and confessed to
his involvenent in the events of August 28, 1998. At that point,
the police had not identified any suspects. Johnson’s
confession, which inplicated Manuel in the crinme, differed
markedly fromhis testinony at trial. On cross-exam nation,
Johnson adnitted he told the police that when he first discovered
Manuel with the currency in his hands, he asked Manuel “what he
was doing in the office and where he got the noney.” Johnson
recalled telling the police that Manuel took all of the noney at
that time and left only the receipts in the cash box. He also
told the police that he demanded Manuel put the noney back, but
Manuel refused and threatened to place the blane on himif he
told anyone about the theft. Finally, Johnson renenbered
confessing that Manuel decided to split the noney with him
Johnson adm tted on cross-exam nation that these confessions were

fal se. Johnson mmintai ned, however, that he was telling the



truth when he told the police that he went back after Manuel had
left to “clean up any evidence that could have renmai ned inside.”
Johnson al so renenbered telling the police that he spent about
$100. 00 of the nobney he stole, then took the rest of the cash
along with the box with the receipts inside and di sposed of it
all at the Mol okai public landfill

Soon after Johnson was arrested, he talked to his
grandf at her about the incident. After his grandfather talked to
the police, his grandfather went to the bank and had a cashier’s
check for $900.00 issued. Johnson took it to the Ml okai Ranch
office and there apol ogi zed for his involvenent in the heist.

On Septenber 13, 1998, Manuel was interviewed by the
police. At first, he blaned Johnson for the theft. He denied
taki ng any noney. However, he soon changed his story and wote a
statenent. In his statenent, Manuel wote that when he and
Johnson entered the office in their quest for food, he cane

across the cash box. Mnuel continued:

| gave [Johnson] a set of $5's and | took [a] set and
then we left got in the car [Johnson] was counting his
and told me it was $105.00 so then |I got honme and
counted m ne the very next day | was meeting [Johnson]
at the [gyml | told [Johnson] | had $85.00 then
[Johnson] told me he took the whole box and he was
going to give me half, then I ask him how much had
inside the box then [Johnson] said that [there] was
$500.00 in dollar bills and 2 pack of quarters and
some ot her coins.

Later, Manuel wote, he accepted $255.00 from Johnson.
Al yne Ki kukawa (Ki kukawa), the accounting assistant for

Mol okaii Ranch, estimated that the conpany suffered an overall



| oss of between $900.00 and $930.00 in the incident.? Kikukawa
mai ntai ned a daily cash | edger of petty cash disbursenents on her
conputer. Her estimate of |oss was based on the daily cash
| edger from*“[t]he day before the box was taken.” Despite her
use of the | edger, Kikukawa conceded her inability to provide an
exact | oss anmount, because di sbursenment receipts for the day of
the theft were in the box when it was stolen and she had no
access to the ledger at the tinme of trial. The total of the
noni es Manuel ($85.00) and Johnson ($105.00 + $500.00) adnitted
taking did not match Ki kukawa’ s esti nmate.

After the State rested, Manuel noved to dismss the
i ndi ctment, asserting that while Manuel stole $85.00 during the
first taking and was arguably al so responsible for the $105. 00
Johnson stole at the sane tine, Manuel did not participate in or
know of, and thus could not be held responsible for, Johnson’s
second taking of $500.00, Manuel’'s subsequent acceptance of about
hal f of that anount notwi thstanding. Hence, Mnuel argued, the
State could not cross the nonetary threshold ($300.00) for a
charge of theft in the second degree and the indictnent nust be
dism ssed. Anticipating this argunent, the State had filed a

trial nmenorandum asserting that the first and second takings

£l The bank limt of the cash box was $1,500.00. Mol oka‘i Ranch used
this box to allow enployees reinbursenment for personal monies expended on
behal f of the conpany. \When an enployee purchased an itemin this fashion, he
or she provided Ki kukawa with a receipt. In return, Kikukawa reimbursed the
enpl oyee with cash fromthe box and placed the receipt in the box to reflect
the cash disbursed. An accounting of the cash and paid receipts in the box
shoul d have added up to a total of $1,500.00 at any given tine.
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coul d be aggregated under HRS § 708-806(6) (Supp. 2001).¥
Treating Manuel’s notion to dismss as a notion for judgnent of
acquittal, the court denied it. Thereupon, Manuel rested w thout
presenting a case and renewed his notion, which was agai n deni ed.
On May 18, 2000, the jury found Manuel guilty as charged.

IT. Discussion.
A. The Motions for Judgment of Acquittal.

Manuel first asserts that the court erred in denying
the notion to dism ss he brought imediately after the State’s
openi ng statenent,” because the account of the crine proffered
by the State in its opening statenent |led to the inescapable
conclusion that the prosecution for theft in the second degree

must fail. Mnuel’s counsel argued this notion as foll ows:

M. Manuel’'s [ September 13, 1998 statement to
the police], which now has been credited by the
prosecution as the accurate statement, was that he
t ook, as [the prosecutor] stated in opening statement,
that the evidence is going to show that my client took
eighty-five dollars, that M. Johnson took one hundred
five dollars and that totals one hundred ninety
dollars, if my math off the top of nmy head is correct.

Subsequently, that night after M. Manuel went
home, M. Johnson went back on his own and took the
rest of the noney in the cash box, which again is
consistent with the prior statement of my client, and
which directly contradicts the statement [Johnson made
to the police] and the evidence that went before the

grand jury.
Now, that’'s the case, conpletely separate. It
& HRS § 708-801(6) (Supp. 2001) provides that “[a] mounts involved in

thefts commtted pursuant to one scheme or course of conduct, whether the
property taken be of one person or several persons, may be aggregated in
determ ning the class or grade of the offense.”

z We construe and consider the motion to dism ss Manuel brought
i medi ately after the State’'s opening statement as a notion for judgment of
acquittal.



was two thefts here. My client had nothing to do with
that second theft of the rest of the money, so the
theft which my client has been charged with we can now
establish -- and the Governnment is not going to

di sagree because of their opening statement that the
total amount if my client is attributed with both
thefts is eighty-five dollars and one hundred five
dol |l ars, about two hundred dollars. That's a theft
three, not a theft two.

Simlarly, with respect to the two notions for judgnent
of acquittal Manuel brought during the trial -- the first after
the close of the State’s case and the second at the cl ose of al

evi dence, Manuel argues on appeal that

the evidence demonstrated that there was an
interruption in [Manuel’s] conduct and an interruption
in his intent. He left the scene of the crime, went
home and knew nothing of the second theft until later
t hat afternoon when Johnson informed [ Manuel] of
Johnson’s theft of the remaining noney. Johnson

consi stently maintained that [ Manuel] had not
participated in the entry to the office when Johnson
took the cash box and the renmaining noney.

Opening Brief at 25.

Wth respect to the notion for judgnment of acquittal
Manuel made inmediately after the State’s opening statenent, it
is well-settled that “a notion for judgnent acquittal at the
cl ose of the prosecutor’s opening statenment is rarely nade and

rarely granted.” State v. Sinpson, 64 Haw. 363, 368, 641 P.2d

320, 323 (1982). Such a notion should be granted only where the

follow ng standard is net:

If at an earlier stage basic facts appear inescapably
|l eading to the conclusion that, irrespective of

what ever other evidence may be introduced, the
prosecution nust fail. In that event, it is proper to
stop the further introduction of evidence and
entertain a notion for judgment of acquittal. I'n

ot her words, this power should be exercised only when
it clearly and affirmatively appears fromthe opening
statement that the charge against the defendant cannot



be sustained under any view of the evidence consistent
with the statement.

Id. at 368, 641 P.2d at 323-24 (footnotes, brackets, citations
and internal quotation marks and bl ock quote format omtted).

That standard was not net in this case. It is true
that, in his opening statenent, the prosecutor offered the jury a
version of the events consistent with Johnson’s testinony at
trial and Manuel’s Septenber 13, 1998 statenent to the police,
and inconsistent with Johnson’s statenent to the police. And it
Is also true that the prosecutor told the jury that “what
[ Johnson] told the police was not exactly truthful at that tine.”
But this does not nean that the State’s aggregation theory, based
on HRS § 708-806(6), should have been dism ssed out of hand by
the court on Manuel’s notion. Wether the nonies were taken in
“one schenme or course of conduct,” and hence, could be aggregated
under HRS § 708-806(6), was a question of fact for the jury, not

the court. Cf. State v. Hoey, 77 Hawai‘i 17, 38, 881 P.2d 504,

525 (1994) (“the question whether [defendant’s] ki dnapping
of fense merged into the robbery pursuant to HRS § 701-109(1)(e)¥
is one of fact that should have been submitted to the jury”

(footnote supplied; citation and original footnote omtted));

g HRS § 701-109(1)(e) (1993) provides that “[w] hen the same conduct
of a defendant may establish an element of more than one offense, the
def endant may be prosecuted for each offense of which such conduct is an
el ement. The defendant may not, however, be convicted of nore than one
offense if: The offense is defined as a continuing course of conduct and the
defendant's course of conduct was uninterrupted, unless the |aw provides that
specific periods of conduct constitute separate offenses.” (Enumeration
omtted.)
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State v. Alston, 75 Haw. 517, 531, 865 P.2d 157, 165 (1994) (al

factual issues involved in an HRS § 710-109(1)(e) determ nation

nmust be decided by the trier of fact) (citing State v. Horn, 8

Haw. App. 167, 169, 796 P.2d 503, 504 (1990)).

Mor eover, in opposing Manuel’s notion, the prosecutor
argued that, upon the evidence proffered in opening statenent,
Manuel coul d be convicted of theft in the second degree on the

alternative theory of acconplice liability.¥ See State v. Yip,

92 Hawai ‘i 98, 116, 987 P.2d 996, 1014 (App. 1999) (principles of
acconplice liability do not require “that the Defendant
specifically intended the ultimte results of his principal’s
conduct ™).

Finally, we do not agree with Manuel that the
prosecutor in his opening statenent conceded Manuel’s clai mthat
he took only $85.00 the first time. The prosecutor stated,

i nst ead:

[Johnson] had counted the nmoney he had taken [the
first] time, which was one hundred five dollars.
[ Manuel " s] statement is he took eighty-five dollars at
t hat point.

[Johnson] will tell you that he counted what he
t ook, but he did not see what [Manuel] took. At that
time he doesn’'t know how nmuch noney [ Manuel] took at
that time, just what [Manuel] told him was eighty-five
dol l ars, and what [Manuel] told the police it was
ei ghty-five dollars.

o HRS § 702-222(1) (1993) provides, in pertinent part, that “[a]
person is an acconplice of another person in the comm ssion of an offense if:
Wth the intention of promoting or facilitating the conm ssion of the offense
the person: Solicits the other person to commt it; or [a]ids or agrees or
attenpts to aid the other person in planning or committing it[.]” (Enumeration
omtted.)
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And in opposi ng Manuel’s notion, the prosecutor argued

Mol okai Ranch personnel will say the tota
ampunt taken was over nine hundred dollars. The only
evi dence you are going to get on the second incident
they took -- five hundred dollars was taken. If you
subtract nine hundred dollars fromfive hundred
dol l ars, that’'s four hundred dollars. That means on
the first incident four hundred dollars was taken, so
mul tiple theories, your Honor. I don’t know exactly
where it falls.

The jury, as the sole and exclusive arbiter of the credibility of

w tnesses and the wei ght of evidence, Tachibana v. State, 79

Hawai ‘i 226, 239, 900 P.2d 1293, 1306 (1995), certainly could
have concl uded that Johnson and Manuel together took nore than
$300.00 the first tinme, especially in light of the $900.00 total
| oss reported by Mol okai Ranch and the $900.00 in restitution
Johnson nmade soon after the crine.

In sum we conclude the court did not err in denying
the notion to dism ss Manuel nade i nmediately after the
prosecutor’s openi ng statenent.

The foregoing reasoni ng, when applied to the evidence
adduced at trial taken in the light nost favorable to the State,
di ctates our conclusion that the court also did not err in
denying the two notions for judgnent of acquittal Mnuel brought
during trial, as there was substantial evidence presented at
trial to support Manuel’'s conviction for theft in the second

degree. ¥

9/ Where the sufficiency of the evidence at trial is challenged on
appeal, the standard of review is well-established:

We have long held that evidence adduced in the

-12-



B. Jury Instructions on Continuing Course of Conduct.

Wth respect to the court’s jury instructions, Manuel
first maintains that the court comrtted plain error by failing
to “provide the jury with the alternative of finding [ Manuel]
guilty of two separate offenses.” Opening Brief at 12. W
rej ect out of hand the suggestion that Manuel, charged with only
one felony offense, should have been convicted by the jury of two
m sdeneanor of f enses. &

Manuel al so argues that the court commtted plain error

trial court nmust be considered in the strongest |ight
for the prosecution when the appellate court passes on
the |l egal sufficiency of such evidence to support a
conviction; the same standard applies whether the case
was before a judge or a jury. The test on appeal is
not whether guilt is established beyond a reasonable
doubt, but whether there was substantial evidence to
support the conclusion of the trier of fact. I ndeed
even if it could be said in a bench trial that the
conviction is against the weight of the evidence, as
long as there is substantial evidence to support the
requi site findings for conviction, the trial court
will be affirmed.

“Substantial evidence” as to every materi al
el ement of the offense charged is credible evidence
which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a
conclusion. And as trier of fact, the trial judge is
free to make all reasonable and rational inferences
under the facts in evidence, including circunmstantia
evi dence.

State v. Pone, 78 Hawai ‘i 262, 265, 892 P.2d 455, 458 (1995) (brackets,

citations and internal block quote format omtted). “Furthernore, it is well-
settled that an appellate court will not pass upon issues dependent upon the
credibility of witnesses and the weight of the evidence.” Tachibana v. State,

79 Hawai ‘i 226, 239, 900 P.2d at 1293, 1306 (1995) (brackets, citation and
internal quotation marks om tted).

w The court instructed the jury that, “You may bring in only one of
the following verdicts. One, Not guilty or, two, guilty as charged, or three
guilty of the included offense of theft in the third degree, or four, guilty
of the included offense of theft in the fourth degree.”

-13-



because it failed to instruct the jury that in order to convict

Manuel of the felony charge, it had to find that he engaged in a
“continuing course of conduct[,]” and that his “course of conduct
[was] uninterrupted.” Opening Brief at 29. For this contention,

Manuel relies upon HRS § 701-109(1)(e) (1993):

When the same conduct of a defendant may
establish an element of nmore than one offense, the
def endant may be prosecuted for each offense of which
such conduct is an elenment. The defendant may not,
however, be convicted of more than one offense if:
The offense is defined as a continuing course of
conduct and the defendant's course of conduct was
uni nterrupted, unless the |aw provides that specific
peri ods of conduct constitute separate offenses.

(Enuneration omtted.) Manuel’'s reliance is msplaced. The

pl ai n | anguage of HRS § 701-109(1)(e) refers to the situation in
which the State illegitimtely attenpts to convict a defendant of
mul ti pl e of fenses arising out of a single, continuing course of

conduct. As we have hel d,

HRS § 701-109(1)(e) was intended to prohibit the State
fromdividing a crime, defined by statute as a
continuing offense, into separate temporal or spati al
units, and then charging a defendant with comm tting
several counts of the same statutory offense, each
count based on a separate tenporal or spatial unit of
the continuing offense. That did not occur here

State v. Caprio, 85 Hawai‘ 92, 104, 937 P.2d 933, 945 (App.

1997). That did not occur here, either.

C. Jury Instructions on Unanimity.

Manuel next argues:

In the instant case, the jury may have
determ ned [ Manuel] and [Johnson] received nmore than
$300.00 at the time of the initial theft. Li kewi se
the jury may have determ ned that [Manuel] was guilty
based upon the possibility that he received $225 in
the second theft, when conmbined with the original $85

- 14-



woul d exceed $300.00. Or, the jury could have

determ ned that in the first theft [Manuel] took nore
t han $300 apart from any noney taken by Johnson.

Based on the possibility of several acts described in
the evidence, and the fact that the evidence did not
include any certainty as to the value of the dispersa
recei pts that were m ssing, or any certainty as to the
val ue of the amount of cash originally in the cash
box, or the value anount taken in each theft, [Manuel]
was entitled to a unanimty instruction corresponding
to the specific acts conpl ai ned of.

Opening Brief at 32. W di sagree.

In State v. Arceo, 84 Hawai ‘i 1, 32-33, 928 P.2d 843,

874-75 (1996), the suprene court held that

when separate and distinct cul pable acts are subsumed
within a single count charging a sexual assault -- any
of which could support a conviction thereunder -- and
the defendant is ultimately convicted by a jury of the
charged offense, the defendant’s constitutional right
to a unani mous verdict is violated unless one or both
of the followi ng occurs: (1) at or before the close
of its case-in-chief, the prosecution is required to
el ect the specific act upon which it is relying to
establish the “conduct” el ement of the charged
offense; or (2) the trial court gives the jury a
specific unanimty instruction, i.e. an instruction
that advises the jury that all twelve of its members
must agree that the same underlying crimnal act has
been proved beyond a reasonabl e doubt.

But here, no matter what theory of crimnal responsibility the
jury accepted, whether it be acconplice liability, aggregation of
amounts or theft of nore than three hundred dollars in the first

i nstance, each alternative theory required that the jury find the
conceptual | y necessary supporting instance or instances of
conduct on Manuel’s part. Oherw se, there could be,
conceptually, no felonious conplicity, aggregation or single

i nstance of theft, as the case nay be. And the court instructed
the jury as to each of the alternative theories of crimnal

responsibility. Under these circunstances, Arceo did not apply
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and a unanimty instruction was not required.
D. Application of HRS § 701-109.
Manuel next argues that the court committed plain error

inallowng the State to proceed under HRS 8§ 701-109(1)(e):

In the instant case, the evidence denmonstrated
that [ Manuel] could have been charged with one count
of Theft in the Third Degree based on acconplice
liability by [Manuel] taking $85.00, combined with
[Johnson’s] theft of [$]105.00. [Manuel] could also
have been charged with Theft in the Third Degree for
his receipt of stolen property by his conduct of
receiving property ($255.00) he knew had been stolen
Pursuant to HRS [§8] 701-109, the prosecution would
have been required to consolidate the two offenses by
bringing two counts under one conplaint to prevent
successi ve prosecutions.

The government interpreted the provisions of HRS
[8] 701-109 to allow prosecution of two separate
vi ol ati ons of m sdemeanor statutory provisions by
combining the two types of thefts under the charge of
one offense. The State’s position was that
aggregating the values of each offense, allow ng
prosecution of a felony theft as the aggregate val ue
taken from the conpl ai nant exceeded $300. The State’'s
position is not authorized by any statute of Hawai ‘i,
nor is it supported by any case |law in Hawai ‘.
Accordingly, the court commtted plain error by
allowi ng the prosecution to proceed.

Opening Brief at 16. W disagree. The State did not proceed
under HRS § 701-109. It is Manuel who utilizes HRS § 701-
109(1)(e) to bootstrap all of his argunments on appeal about a
“continui ng course of conduct” which nust be “uninterrupted,”
whi ch we have decided are inapplicable to this case. This point
on appeal has no nerit.
E. Sufficiency of the Evidence.

Manuel al so conplains “that there was insufficient
evi dence upon which the jury could find [Manuel] guilty of the

charge of Theft in the Second Degree.” Opening Brief at 18. CQur
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previ ous consi deration of Manuel’s notions for judgnent of
acquittal also covers and rejects this point on appeal.
F. The Modica Rule.

Finally, Manuel clains that the State’s charge of a
felony (theft in the second degree) as opposed to two
m sdeneanors (theft in the third¥ and/or fourth degreel®)

violated his right to due process and equal protection of the

| aws pursuant to the rule established in State v. Mdica, 58 Haw
249, 567 P.2d 420 (1977). W disagree.

The eponynous Modica rul e provi des that

where the same act comm tted under the sane
circumstances is punishable either as a felony or as a
m sdemeanor, under either of two statutory provisions,
and the elenments of proof essential to either
conviction are exactly the same, a conviction under
the felony statute would constitute a violation of the
defendant’s rights to due process and the equa
protection of the | aws.

Id. at 251, 567 P.2d at 422 (citations onmtted). The State
submts that the material elenments of theft in the third degree
and theft in the fourth degree are not “exactly the sane” as the
material elenents of theft in the second degree. 1d. The degree
of theft varies with the degree of nonetary |loss. Being that the
anount of nonetary loss is a naterial elenment, the State argues

that a Modica violation has not occurred. W agree.

12/ HRS 8§ 708-832(1)(a) (1993) provides that “[a] person commts the
of fense of theft in the third degree if the person commts theft: Of property
or services the value of which exceeds $100[.]” (Enumeration omtted.)

s/ HRS § 708-833(1) (1993) provides that “[a] person commits the

of fense of theft in the fourth degree if the person commts theft of property
or services of any value not in excess of $100.”
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IIT. Conclusion.
Based on the foregoing, we affirmthe July 26, 2000
j udgment .

DATED: Honol ul u, Hawaii, August 29, 2002.
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for defendant -appel |l ant.

Si nrone C. Pol ak,

Deputy Prosecuting Attorney, Associ at e Judge
County of Maui, for

pl aintiff-appellee.

Associ at e Judge
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