NO. 23642

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI I, Plaintiff-Appellee, v.
LANCE KANESHI RO, Def endant - Appel | ant

APPEAL FROM THE FI RST CI RCUI T COURT
(CR. NO. 99-1437)

MEMORANDUM OPI NI ON
(By: Watanabe, Acting C. J., Limand Foley, JJ.)

Def endant - Appel | ant Lance Kaneshiro (Kaneshiro) appeal s
the July 10, 2000 judgnment of the circuit court of the first
circuit! that convicted himof assault in the first degree and
sentenced himto a ten-year indetermnate termof inprisonnment.

W affirm

I. 1Issues Presented on Appeal.

On appeal, Kaneshiro presents the foll ow ng issues.
First, whether the court commtted plain error in allowng himto
proceed pro se. Next, whether the court commtted plain error in
failing to conduct a proceeding to determ ne whether he was fit
to proceed. Third, whether the court erred in refusing his
request to subpoena surveillance videotapes fromthe bank where

the incident in question occurred. Fourth, whether the court

! The Honorable John C. Bryant, Jr. presided over Lance Kaneshiro’'s

(Kaneshiro) jury trial.

-1-



commtted plain error in permtting the State’s expert w tnesses
to opine on the etiology of the injuries suffered by the all eged
victim Next, whether the court erred in convicting him of
assault in the first degree where there was insufficient evidence
at trial to support the conviction. Sixth, whether the court
erred in denying his notion for a newtrial, that was based upon,
inter alia, the prosecutor’s alleged m sconduct in violating the
court’s rulings in limine barring (1) adm ssion of evidence of
the alleged victinm s drug abuse, (2) adm ssion of evidence of
Kaneshiro’s drug abuse, (3) adm ssion of evidence of Kaneshiro’s
prior abuse of the alleged victim and (4) the use of the term
“victim” And finally, whether Kaneshiro s standby counsel
provi ded i neffective assistance of counsel by (1) failing to
subpoena the alleged victinis son to corroborate her testinony
about how she sustained her injuries, (2) failing to provide
expert witnesses to testify on Kaneshiro's behal f, and (3)
failing to object to inadm ssible testinony that standby counsel
knew was i nadmi ssi bl e.

IT. Background.

On July 28, 1999, the State filed a conpl ai nt agai nst
Kaneshi r o:

On or about the 20th day of July, 1999, in the
City and County of Honolulu, State of Hawaii, LANCE
KANESHI RO did intentionally or knowi ngly cause serious
bodily injury to Sharon Vel asco, thereby comm tting
the offense of Assault in the First Degree, in
vi ol ati on of Section 707-710 of the Hawaii Revised
St at ut es.



On Septenber 15, 1999, the State filed an anended conplaint in
order to reflect an alias for Kaneshiro.

Hawai i Revised Statutes (HRS) § 707-710 (1993) provides
that “[a] person commits the offense of assault in the first
degree if the person intentionally or know ngly causes serious
bodily injury to another person.” HRS 8§ 707-700 (1993) provides,
in relevant part, that, “*Serious bodily injury’ neans bodily
injury which creates a substantial risk of death or which causes
serious, permanent disfigurenent, or protracted |oss or
i mpai rment of the function of any bodily nmenber or organ.”

In the proceedi ngs bel ow, Kaneshiro was represented by
t hree court-appointed attorneys; seriatim, deputy public defender
VWalter J. Rodby, private attorney Valerie A Vargo (Vargo) and,
as standby counsel at trial, private attorney Mark A Wrsham
(Wor shanj .

ITII. Evidence at Trial.

Kaneshiro’s jury trial commenced on March 20, 2000. In
the order of their appearances, the foll ow ng w tnesses
testified.

Pol i ce evidence specialist Kristen Asnus (Asnus)
testified that she was asked by the detective investigating the
case to take photographs of the interior and exterior of the
Wi ‘anae branch of First Hawaiian Bank, the scene of the subject

incident. She was al so asked to draw a di agram of the bank.

- 3-



During direct exam nation concerning these activities, Asnus nmade
the foll owm ng statenents

Okay. So this is where | was told that this is
the approximte |l ocation of where the victimfainted.

And then | was told that the [recreational vehicle]
had noved over here, and that’'s about 31 feet from
where the victim was[.]

Mar ker number 1 is in the proper |ocation of
where | was told the victim coll apsed

This is a photograph fromthe interior of the
bank | ooking out through the front entrance doors to
the location where the victimended up on the ground

This photograph was taken fromthe curb at the
second place where the [recreational vehicle] came to
rest | ooking back towards the front entrance of the
bank and the site where the victim was on the ground

Again, the number 2 is the approximte site where the
victimended up on the ground.

And this —- actually, right here would be

approxi mately the area where the victim was on the
ground.

| medi ately after the |ast statement, the court called, sua

sponte, a bench conference:

THE COURT: Counsel, approach. On the record

(The foll owing proceedings were held at the
bench:)

THE COURT: I want you to advise this witness
outside the presence of the jury and all the rest of
your witnesses that we do not use the “V’' word.

[ PROSECUTOR] :  Okay.

THE COURT: We will not use victim We will use
conpl ai ni ng witness.

[ PROSECUTOR]: Yeah, | forgot to tell her. |
forgot to tell her.

THE COURT: You take her back to the bar area
there and tell her, but | don't want her to use it



anynore. Nor do | want to hear it fromthe rest of
your witnesses.

[ PROSECUTOR]:  Sure.

THE COURT: Anything else?

THE DEFENDANT: Thank you, Your Honor

After the direct exam nation of Asnus was conpl et ed,
Kaneshiro, on his own behalf, noved for a dism ssal or mstrial
on the ground that Asnmus’s use of the term*“victint “tainted the
jury.” The court denied the notion: “I don’t think the jury, at
this point, is tainted to the point where you cannot receive a

fair trial.” The court warned, however, that

the State has been adnoni shed regardi ng the use of the
word victim That will not occur anynore. If it does
occur again, then the court will certainly entertain
appropriate notions at the time. But at this point,
the prosecutorial msconduct, if any, is certainly not
sufficient to demand a m strial or a dism ssal

At the sane hearing, Kaneshiro requested that subpoenas
be issued for eight defense witnesses. After some discussion,
the list was whittled down to four or five. Kaneshiro also asked

the court for expert w tnesses:

THE DEFENDANT: Okay, Okay. I got —- | got just
one more little issue that | wanted to ask you about.
Was the —- shoot. Who is the — the —- for the State

isn't there an accidentol ogist or a |egal photography
—- who is the specialist that the State uses on this
—- on the —- well, | don’'t have any —- what |’ m saying
is | don't have any —- what you want —- expert
wi tnesses. And | wanted a expert — | needed a expert
witness. Either that or 1'd like to have an
investigator go out to the scene. I"ve never -—-
nobody’s investigated it for me. [The prosecutor] had
half the island doing it for him but —-

THE COURT: Well, you got the doctors com ng in.
Those are the only experts that are going to testify.

THE DEFENDANT: I1'"d like to have an expert that
shows, you know, the — to speak of the physica
scene, to go and investigate it on ny behal f.

THE COURT: I don’t think you need an

investigator.

-5-



THE DEFENDANT: | do, Your Honor

After further discussion, Kaneshiro agreed to wait and
see how he fared on cross-examnation of the State’s w tnesses
bef ore seeking expert w tnesses of his own.

Roberto Dumasig Rellin (Rellin), the head teller at
First Hawaiian Bank in \Wai-anae, testified next. He renenbered
that on July 20, 1999, sonetine between 8:30 and 9:00 in the
norni ng, he was called fromhis office to the bank | obby. He saw
a crowd in the “custoner |obby Iine” standing around a wonman
lying full length on her side on the floor. Rellin described the
woman as a “[l]ittle small |ady, maybe five feet [or] so.” \Wen
Rellin asked the woman if she was all right, she “[j]ust npaned
on the floor.” Rellin continued to ask the woman if she needed
help. He also told “customer service” to call 911. At about the
same tinme, Kaneshiro, a “pretty large, tall, Hawaiian-|ooking
mal e[,]” wal ked into the bank and yelled angrily at the wonman,
“Stop playing around.” Kaneshiro then “picked her up, put her on
hi s shoul der, and then wal ked her out the door — wal ked her
towards the door.” As Kaneshiro “grab[bed] her by the waist and
threw her over his shoulder[,]” the wonan noaned. “She was |ike
in pain, or sonething, when he put ‘“emon her — on his
shoul der.” Rellin picked up an identification card and a check
t he wonman had dropped and told the bank’s customer service
representative to call the police. Rellin suspected donestic

abuse. Rellin then wal ked out of the entrance to the bank and
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saw t he woman |ying on her back on the ground right in front of
t he doors, holding her head with one of her hands, crying and
nmoaning in pain. Rellin again asked the woman if she was al
right, even though he knew she was not, and confirmed w th bank
staff that the police had been call ed.

While Rellin was waiting next to the wonman on the
ground, he noticed Kaneshiro, in a recreational vehicle in the
bank parking lot, driving away. But then Rellin saw Kaneshiro
again: “And he cane back, | guess keep telling her that she was
all right, she was all right, and that she was only playing
around[.]” Kaneshiro angrily demanded the wonman’s check and ID
fromthe assenbl age at the scene. Rellin handed the itens to
Kaneshiro. The woman “was telling us . . . don't |eave her, and
she was crying. Can tell she was very hurt on the ground.”
After Kaneshiro obtained the itens he had demanded, he got back
in his vehicle, turned into one of the bank parking stalls,
opened the vehicle door, and in a |loud, angry voice, told three
young children to get out. The children conplied, crying.
Kaneshiro then drove out of the bank parking |ot.

Rellin recalled that he reviewed the bank’s
surveillance videotape right after the incident, at the request
of the police. An Oficer Spencer was with himduring his
review. Rellin maintained that the videotape did not show
Kaneshiro or the woman. It did record “everybody hovering or

circling her in the |obby Iike where she was.”
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Christy K Kalili (Kalili) testified that she drove Rae
Ki nau McKeague and Liilani Ing to the bank the norning of the
i nci dent because Liilani Ing had to get noney out of the ATM
machine. Wiile Kalili was parked in the bank parking | ot, she
heard sonme noises. She | ooked towards the entrance to the bank
and saw Kaneshiro carrying a woman “— he had her in his arnms,

and he was pushing her towards the door to get out. And as he

pushed her, kind of like using her as a — |like a tool to open
t he door, and she — they were wal king out — well, he was

wal king with her in his arns way — he took several steps and
i medi ately threw her on the ground.” Kaneshiro “said a few
words, and then he wal ked out towards the left.” Because the
woman “| ook[ed] |ike she was out” and because Kaneshiro was
yelling at the woman, Kalili got out of her car and knelt down

besi de the woman to see if she was all right.

Kalili remenbered that the woman “had hit her tail bone
or her back side, her |ower back, and | anded on her back and then
on her head. So she was |aying on her back.” Kalili confirned
that this neant the inpact was to the “l ower back and then upper
back and then head[.]” Wen the wonman cane to, she conpl ai ned
about stomach pains and pointed to the right side of her stomach,
sayi ng she was hurt there. She also conplained of pain in her
shoul der.

Kaneshiro, who had been wal ki ng away, turned around and

canme back to where the woman was |ying on the ground. Kalil
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remenbered that Kaneshiro was “[l]i ke anxious kind, in a rush or
really hyper.” Then, in a “[v]ery loud and angry” voice, he
“said she’s only faking, to hurry up, get up, let’s go, | going

| eave you here. And then that’s when she told him— ne that

pl ease don't let himtake nme. Then | told himthat you better go
because the cops and the anmbul ance are coming.” Kaneshiro was
attenpting to grab the wonman, but left when Kalili told himthe
police and anbul ance were com ng.

The next tine Kalili saw Kaneshiro, he had pulled his
vehicle up directly in front of her and the wonan. The woman
repeated her plea that Kalili not let himtake her. Then, “the
next thing I knew, | |ooked and | saw three kids, and they were
crying by the tree.”

On cross-exam nation, Kaneshiro asked Kalili, “have you
ever seen anybody stunble, Christy? . . . And could — is it
possi ble that | stunbled comi ng out of the door?” Kalil
responded, “At the tinme, you seened very nmad. And when you were
storming out, | was just paying attention to you, and it | ooked
i ke you were mad enough, and you threw her down. So that’s what
| seen.” Kalili added that Kaneshiro stonped his foot as he
demanded that the woman get up off the ground. Kalili conceded,
however, that it was “possible that [Kaneshiro] coul d have been
scared and fidgety[.]” The follow ng exchange occurred, w thout
obj ection from Kaneshiro or Wirsham on redirect exam nation on

this point:



Q.  \When you say fidgety, can you be nore
specific as to what you saw M. Kaneshiro doing at the

time?

A. He was noving very fast.

Q. In what sense? Moving laterally back and
forth or —-

A. Yeah.

Q —- hopping up and down or -—-

A.  All of that and nore.

Q All of that?

A He just | ooked like, you know, somebody who

was on drugs. That’'s what | perceived it to be
And why do you know that?
We live in Waianae. Everybody in Wai anae

Q.
A.

like that.
Q Okay. And you're the exception, right?
A.  Yeah.

Kaneshi ro sought to counter on recross-exan nation:

How does sonebody on drugs | ook?

They | ook very agitated.

Agi t at ed?

And they sweat, and their eyes start going

>0 >0

crazy.
Q. Yeah. And could that same thing possibly be

percei ved as sonebody that was scared? Could it be

perceived in the sane way, if somebody was scared

Christy?
A. I guess you could say that, yeah.
THE DEFENDANT: I rest my case, Your Honor

Rae Ki nau McKeague (MKeague) testified that she and
Kalili were sitting in Kalili’s car that norning while Liilani
Ing went to withdraw noney fromthe ATM machi ne. She saw
Kaneshiro, “carrying a worman out of the bank over his shoul der,
and he took a few steps past the door, maybe three or four, and
it looked like he flew her . . . on the ground.” Wen asked
whet her “he stunbled or |ost his bal ance before[,]” MKeague
responded, “No, it didn't ook |ike he did.” MKeague renenbered
that the woman “Il anded strai ght on her back. She went — her
feet never touched the ground. It was her back and her head.”

The woman on the ground did not nove or say anything.
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After awhile, seeing that the wonman did not get up,
McKeague and Kalili got out of the car. The woman had started to
nmove and cry. MKeague heard her say “don’t let himtake ne.”
Kaneshi ro had wal ked back to his vehicle, but returned when
McKeague and Kalili were standing by the woman on the ground.

“He asked her where his check was, told her to get up. And then
he turned to everyone that was standing around [and said] that
she was only faking, told her to get up again, and said he was
going to |l eave her there. . . . WlIl, when he was talking to her,
he was | oud, you know, |ike he was real pissed [but then he] like
turned around, and he talked to the crowd. He was, you know,
like kind of calm she only faking.” MKeague heard the wonan
tell another woman, again, “don’t let himtake ne.”

Kaneshiro then wal ked back to his vehicle, drove to the
front of the bank and stopped. Three children, two boys and a
girl, ranging fromthree or four years of age to seven or eight
years of age, cane out of the vehicle. They wal ked over and
“stayed by a tree and cried.” Kaneshiro drove off and circled
t he bl ock. MKeague | ost sight of himafter that.

Liilani Ing (Ing) testified that, as she was standing
at the ATM machi ne outside of the bank, her attention was drawn
to Kaneshiro, wearing denimshorts but otherw se, “no clothes on,
no slippers on,” who jerked open the door to the bank and went
in. He looked upset. 1Ing turned her attention back to the ATM

machi ne. Then, she saw Kaneshiro reenerge, carrying a wonman
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facing him wth both of his arnms under her buttocks. He had

used the woman’s body to open the door. Kaneshiro then “slanmed

her to the ground.” The wonman “hit her back first, then her
head.” The woman “was |ike hurting.” “She started crying, and
her eyes was like kind of rolling back a little.” Kaneshiro was
“It]elling her to get up and where’s his check.” Hi s voice was
loud and its tone, “Mad.” The expression on his face was “[n]ad
and upset.” Kaneshiro returned to his vehicle and started
driving out of the bank parking lot. 1Ing saw that three young

children had been | eft behind.

Gail Tom naga, M D. (Tom naga), a surgeon and Director
of Traunma Services at Queen’'s Medical Center, testified for the
State. After sone qualifying questions, the State proffered
Tom naga as “an expert witness in this case with a specialty in
surgery and critical care.” Kaneshiro, personally, answered in
t he negative when the court asked if there were any objections to
the State's proffer.

Tom naga confirnmed that Sharon Vel asco (Vel asco) was
her patient at Queen’s Medical Center, from adm ssion on July 20,
1999 until discharge on July 27, 1999. Tom naga descri bed
Vel asco’ s condition upon adm ssion: “She had a ruptured spl een,
and she had sone confusi on when she cane in. So she may have had
sonme evidence of head trauma.” Consulting her notes, Tom naga
recounted that “ny inpression was that she had a fractured spl een

with free fluid in the abdonen. She had altered nental status,
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and there is a question of assault as the mechanism” Tom naga
al so nentioned a broken right collarbone. As for her inpression
of Velasco’'s “altered nental status,” Tom naga reported that she

performed a toxicology screen, which was “positive for

anphet am nes or net hanphetam nes[,]” or “ice” in the vernacul ar.
There was no objection to the testinony about the ice.?

Tom naga renoved Vel asco’ s spl een because “[s] he had a
drop in her blood |evel that was evidence of ongoing bl eeding.”
Tom naga was asked: “Do you have an opinion to a reasonable
degree of nedical certainty whether there was a substantial risk

of death w thout your surgical intervention to renpve M.

Vel asco’ s spleen?” She replied, “There’s a high risk of — of
death. . . . She would have bled to death.” Tom naga was al so
asked, “Wuld you agree that . . . her ruptured spleen, it was

consistent wth a history where she may have been slammed to the
pavenent ?” She answered, “Yeah, sone type of blowto the left
side of her body.” There was no objection to the | ast question.
Under cross-exanm nation by Wrsham Tom naga confirned
that Velasco' s altered nental state inproved after the operation,
and that this was consistent with any one or a conbination of a
relatively mnor blow to the head, drug intoxication or bleeding.

Tom naga recall ed that Vel asco had “sonme swelling around the

2 During a subsequent hearing, Kaneshiro’'s standby counsel at trial

Mark A. Worsham commented upon the toxicology screen: “W’ve already seen
where the State has put —- has anticipatorily inmpeached Ms. Velasco by mention
of the drugs.”
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ri ght eye.

It [(Tom naga’s notes)] does say it appears

sonmewhat

old. And she had the deformty over her right collarbone.”

Tom naga coul d not

of the age of the collarbone fracture.

Wbr sham t hen engaged Tom nga in the follow ng

Q MWth regard to the blow to the left side
that you believe caused the rupture to the spleen,
Doctor, were you able to tell whether that would have
been to the front, the back, or directly to the side?

A. No.

Q. Which area, if any, would be more likely —-
a blow in that area —- would be more likely to result
in a ruptured spleen?

A. I don’t think there’s any that’'s nore

likely. Any significant blow to anywhere in this left
upper area or left |ower chest area can cause a
ruptured spl een.

Q. But wouldn’t it be more likely for a blowto
the front of the chest cavity to cause a ruptured
spl een than an equally forceful blow to the back?

A. No.

Q  Whuld not?

A. (Shakes head from side to side)

Q The rib cage protects the back and protects
the spleen on the back side, correct?

A. Correct.

Q. And the spleen is |ocated, Doctor, if you
will, just about here, and may the record reflect |I'm
showi ng about four inches under the left breast?

A. Correct. But it depend — it’'s a little

variable in each patient, but it is nore posterior
meaning it’'s nore towards the back than the front,
because the stomach is right underneath this area
here.

Q. But the tip of the spleen is pal pable just
bel ow the edge of the rib cage in those cases where
the spleen is swollen, is it not?

A. Usually not anteriorly. More towards the
si de.

Q. More towards the side?

A. Yeah.

Q So it is possible in your medical opinion
that she could have received this injury from being —-
fromcrashing to the pavement, |anding on her buttocks
first and then her head?

A. Correct.

Q And is it also possible that she could have
received this injury by falling backwards while
carrying sonme |large object, very heavy object, that
then fell on her abdomen?

- 14-
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A. If she fell more towards her left side

James Gray (Gray), a licensed paranedic, testified that
he and his partner were di spatched to the bank on the norning of
July 20, 1999, “for an assault type of case.” Wen they pulled
up to the entrance to the bank, Gay noticed “a lady |ying on the
ground and sone peopl e standing around with HPD around.” The
woman identified herself as Sharon Vel asco and di scl osed that she

was twenty-seven years of age. Wen asked where she was hurt,

Vel asco said it was “just mainly her shoulder.” Gay' s initia
assessnment detected abdom nal pain as well, “but she wasn't too
specific about it.” An initial physical exam nation revealed a

deformty to the right collarbone, and the paranedics “assuned
that there mght be a dislocation or a fracture there.” Back
pain, along with information fromthe police about the incident,
|l ed the paranmedics to “put her in spinal precaution.” Their
subsequent physical exam nation failed to pinpoint the source of
t he abdomi nal pain. Gay observed bruises on Vel asco' s right
eyelid and right cheek area, but “she wouldn't specify how she
got the bruises. Wen asked about the injury to her right

col | arbone, Vel asco “stated that she hurt her shoul der two weeks
ago but wasn’t too specific about how or the circunstances as to
how she hurt her shoulder.” Velasco was |ikew se mum about the
source of her back pain and her abdom nal pain. Neither
Kaneshiro nor Wrsham had any objection to Gray’ s testinony.

There was no cross-exam nati on.
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Joel R Ckazaki, MD. (Ckazaki), a radiol ogist, was
proffered by the State as “an expert witness in the nedical field
or specialty of radiology.” There was no objection by either
Kaneshiro or Worshamto the proffer. Okazaki testified that on
July 20, 1999, he exam ned x-rays and CAT scans of Vel asco;
specifically, “x-rays of the right shoulder, a CT scan of the
head, and a CT scan of the abdonen and pelvis.” Ckazaki did not
recei ve any information about how the injuries he detected
all egedly occurred. He did not performa physical exam nation of
Vel asco. The x-rays and CAT scans were prepared by a technician.
| ndeed, Ckazaki did not renenber ever having seen Vel asco.

Wth respect to the x-rays of Vel asco’s right shoul der,
kazaki di agnosed a “displaced, overriding fracture” of the right
col l arbone, a “pretty severe injury” requiring “quite a bit of
force” to inflict. The prosecutor elicited, w thout objection,
the follow ng opinions from Ckazaki :

Q Wuld [the right shoul der injury] be
consi stent with sonmebody having been thrown to the
ground from a height of about five feet on hard
pavenment ?

A. Possibly, if they hit the right |ocation.

Q Okay. And if they hit the back side of the
shoul der ?

A. It would depend on how the forces are
transm tted, but that could occur.

Okazaki al so noted that he saw no indication that the
fracture was healing. Healing on such a fracture would commence

within ten to fourteen days of injury, such that he woul d expect
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to see sone indication of healing in an injury inflicted two
weeks before exam nation

The CAT scan of Vel asco’'s head | ooked normal. Ckazak
did not see any fractures. He did detect, however, a hematona
about an inch in diameter on her right rear scalp. Wth respect
to this injury, Okazaki offered, w thout objection, the follow ng
opi ni on:

Q.  And would that hematoma to the | ocation on
M ss Vel asco’s head be consistent with having struck
her head on a hard surface?

A. Yes.

The CAT scan of Vel asco’s abdomen showed a | aceration
of the spleen, that was bleeding into the abdonen. Okazak
opi ned that the laceration had been inflicted |l ess than twenty-
four hours before exam nation.

Wor sham cr oss- exam ned Okazaki. Supplying a point
m ssing on direct exam nation, Woirshamelicited an estinmate that
t he hematoma on Vel asco’s head had been inflicted within two to
t hree weeks before exam nation. Wrshamalso elicited the
foll ow ng opinions from Ckazaki concerning the causes of the
various injuries:

Q Yes. Okay. So were you able to form an
opinion as to how the injuries to the head and —-
well, first of all, did you find the injury to the
head and the injury to the clavicle consistent to an
injury to the right side of the body?

A. Well, there had to be direct injury to those
two pl aces.

Q. And direct meaning, for exanmple, if someone
fell, they would have to fall on that side?

A. Mh- hm Yes.
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Q. Because you're not going to get an injury to
the right side of the head and the right clavicle by
falling on the left side?

A. Ri ght .

Q. Barring sonmething traumatic, such as an
aut ompbil e accident in which a person’s body can be
thrown fromside to side in the autonobile, do you
find the injuries to the right side of the body, that
is, the scalp and the shoul der, consistent to a spleen
rupture on the left side?

A. No. They would have to be injuries to all
three different areas.

On redirect exam nation, the prosecutor followed up on
t he foregoi ng opi ni ons:

Q. Now, with respect to the injury to the
shoul der and to the right scalp, you're saying that
those injuries are consistent with sustaining sonme
type of trauma or blow to the head as well as to the
ri ght shoul der area?

A. Yes.

Q. Meani ng t he back side?

A. This area here, yes.

. You're pointing to the back of your right
shoul der ?

A.  The back of the shoul der

Q  Okay. Now, are you saying that in order to
sustain a [(sic)] injury to the spleen that you have
to have a blow directly to the left side of the body?

A. I believe so. In all the cases of a
ruptured spleen, there has been trauma to that side
right there.

Q  Okay. But if you're thrown on your back
could you sustain an injury frombeing — fromhitting
your back —- left side of your back —- where is the
spl een, by the way?

A. The spleen is right under the rib cage
little bit towards the back and in here.

Q Al right. So if you got hit or if you hit
something — if you hit your left | ower back and then
your right shoul der and your head, you could have
sustained the spleen injury as well?

A.  Yes.

On recross-exam nation, Wrsham pursued the
prosecution’s |ast point:

Q. Doct or, under the hypothesis you were just
given, a person lands on his left side and then
somehow rolls with sufficient force to break the
clavicle on the right and also cause this, | think you
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said, two-centimeter thickness of hematoma on the

right —-

A. Yes.

Q —- does that nmake sense?

A. Well, there can be different —- different
ways of a body falling, and |I’m not expert enough to

tell you how a person would fall and hit various parts
of their body.

Q. If the fall is described as being from an
over-the-shoul der position to a kind of a throwdown
onto the pavenment and what is said is that the feet
never touched the ground, what hits the ground is
either the buttocks and the back first followed by the
head, in other words, there's no rolling described,
not hi ng el se described, would you find that consistent
with the claimthat these injuries all came fromthe
same incident?

A. Well, the —- the nmost significant injury
woul d be the spleen, and that would be consistent with
the patient |anded on the left side or left back. And
I think if the — if the patient were to turn in the
act of the fall and strike back here, doesn’'t take
much to cause a little hematoma.

Q. I understand.

A.  And the fracture of the clavicle would have
to be more force than what you’'re describing

Q. But to land on a flat surface as you're
descri bing, the body would have to be twisted in
al most a 90-degree angle, would it not, to cause the
injury to the spleen on the |l eft-hand side and, yet,
al so strike the area that you mentioned which is the
back side of the right shoul der and the back side of
t he head?

A. If — if all the parts |anded at the sane
time, there would have to be twisting, as you said.

Q Whuld have to be very twisted, and it’'s not
consistent with being thrown flat down on the ground?

A. No, not if it was -—-

Q. Thank you.

A.  — just flat.

Sherry Wahl, R N. (Wahl), was one of the receiving
nurses for Velasco on July 20, 1999. Wahl perforned a physi cal
exam nation of Velasco. “She had bruises to the face, especially
over the right eyelid area, the right shoulder, right arm She
was having pain in her abdonmen, and there was some — appeared to
be sone deformty over the right collarbone.” The prosecutor

established that Velasco told Wahl that the shoul der injury was
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sust ai ned sonetinme before July 20, 1999. The prosecutor was
about to nove on to the bruises on Velasco' s face and arm when
Wbr sham regi stered an obj ection, “Relevance.” The followng is
fromthe bench conference that ensued:

THE COURT: M. [Prosecutor], isn't the clear
inference regarding the old bruises is that the
defendant’s been beating on this woman for some tine?

[ PROSECUTOR]: Well, that’s not what she says.
So it’s again anticipating that she will be denying
any and all injuries that she sustained as
attributable to the defendant.

THE COURT: Well, don’t these come up in the
area of prior bad acts?

[ PROSECUTOR]: Well, | don’'t know. There's not
going to be any testinmony who inflicted those
injuries.

THE COURT: Well, the clear inference is is
[(sic)] that the defendant did, | think.

[ PROSECUTOR]: Well, that would be a fair

inference, Your Honor.
THE COURT: All right, so I'"mgoing to sustain
the objection

Nei t her Wor sham nor Kaneshiro requested an adnonition to the
jury.

Lilibeth Garcia (Garcia), a |licensed social worker,
testified that she visited Velasco in the enmergency room at the
request of an emergency room nurse. Before seeing her, Garcia
reviewed Vel asco’s nedical records. Velasco was |lying in bed,
awake and al ert, but conpl ai ning of abdom nal pain. Garcia asked
her how she had sustained her injuries. Velasco refused to
di scuss “anything at all” about her injuries.

Police officer Yvette Eli (Eli) responded to a 911 drop
call at First Hawaiian Bank in \Wi-anae on July 20, 1999, al ong

with Oficer Spencer. Upon arrival, Eli saw a crowd of people
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standing around “[a] female |laying on the ground on her back,

nmoaning in pain.” Eli asked Vel asco what happened, but “she

wasn’t very cooperative. She didn’'t want to say what happened.”
Vel asco did say, however, “that she made himdo it.” Later, El
and O ficer Spencer apprehended a suspect driving in a |arge
recreational vehicle nearby, and identified himas Lance
Kaneshiro. Upon returning to the bank to interview w t nesses,
Eli again spoke to Velasco. Velasco related at that tine that
her coll arbone injury was an old one, sustained “last week at the
beach when she fell in a hole.”

Police officer Tinothy Spencer (Spencer) acconpani ed
Eli on the 911 drop call to First Hawaiian Bank in \Wi‘anae. He
renmenbered that after he finished interview ng w tnesses, he
revi ewed the bank surveillance videotapes with Rellin. He
confirned that neither Kaneshiro nor Velasco was shown on the
vi deot apes. Under cross-exam nation by Kaneshiro, Spencer
admtted that Kaneshiro was cooperative when he was apprehended.
Spencer al so confirmed that Kaneshiro explained that he “didn’t
mean to drop her[.]” Spencer agreed that Kaneshiro was
“concerned” and “concerned” about the baby he was holding in his
arms. Al so, Spencer allowed that Kaneshiro did not | ook angry.

Police officer Sean Asato (Asato) testified that on
July 20, 1999, he was assigned to “locate the victim Sharon
Vel asco, and get a statenent from her [as] to what had happened.”

There was no objection to the foregoing statenment. Asato talked
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to Vel asco at the hospital. She conplained of pain in her
stomach area, but did not want to give a statenment about the
incident. Asato got sone information about Velasco’s injuries
froman attendi ng physician, but could not get the physician to
fill out an official form because Vel asco woul d not give the
physi ci an her authorization to do so.

Howard Kawi ka Mlitante (Mlitante) testified that he
and a friend were in the friend' s car in the bank parking | ot
when he saw Kaneshiro carry Vel asco out of the bank and “use the
person he was carrying to open the door |ike forcefully.”

Kaneshiro wal ked two steps out of the door, “and then he slam her

down on the ground.” Velasco “hit the ground hard[,]” |anding on
her “upper back and naybe her head.” Mlitante related that,
because Kaneshiro was “like one friend of mne” at the tinme, he

got out of the car and wal ked towards the couple in order to stop
Kaneshiro fromgetting hinself into any nore trouble. Kaneshiro
was pacing back and forth, angry and “kind of agitated,” swearing
and yelling at Velasco, “[s]onething about one check.” Vel asco
was on her back, conscious, conplaining of a sore back and
“crying little bit for her kids.” Kaneshiro then walked to his
vehicle, said something to the children in the vehicle, cane back
to where Velasco was |ying on the ground, and then |eft.

During cross-exam nation by Worsham it was brought out
that Mlitante had testified at the prelimnary hearing and had

said: “As | was sitting in the front of ny vehicle, | saw a man
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come out of the bank with a female being held in his arns above
hi s shoul der, that he used her to push open the door and, for
sonme reason, dropped or apparently slamed her to the ground.”
MIlitante nmai ntai ned, however, that he had been “tricked” into
maki ng the equi vocal statenent. But he admtted that he now
bel i eves Vel asco was slammed to the ground because he had heard
that she was treated at the hospital as a result.

The State’s final witness, police detective Gary CGoeas
(CGoeas), testified that he attenpted to interview Vel asco at the
hospital as part of his investigation of the incident. Velasco
refused to neet with himand refused to be interviewed. GCoeas
ended up having to subpoena Vel asco’s nedical records. Goeas
conpl eted his investigation on August 2, 1999. However, on
Septenber 14, 1999, he reopened the case because the prosecutor
informed himthat “Velasco insisted on giving a statenent
regarding the incident, the allegation on July 20th, 1999.” That
sanme day, Goeas conducted a taped and transcribed interview of
Vel asco.

In the course of the direct exam nation of Goeas were

the foll ow ng passages:

[ GOEAS]: This was —- initially, it was at
Queen’ s Hospital on the day of the incident, July
20th. At about 7:00 p.m, after conducting ny
investigation at the scene, | went to Queen’s Hospital
to check on the victim At that point, | met with
Of ficer Kevin —-

THE COURT: Her name is Sharon.

[ GOEAS] : I”m sorry, Sharon.

THE DEFENDANT: Obj ecti on.
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[ GOEAS]: We felt in the best interest of the
victim Sharon Vel asco —-

THE DEFENDANT: Obj ection.

[ GOEAS]: —- we need to conduct further
investigation.

THE COURT: Sust ai ned. You will not use the
word victim

After the State rested, Wrsham brought a notion for
j udgnment of acquittal, which the court denied. At that point,
the court inquired about the scheduling of defense witnesses. 1In
t hat connection, Wrsham di scussed in sone detail his ongoing
attenpts to have witness subpoenas served.

The defense opened with the testinony of Mtthew Bruce
Buckman (Buckman). Under direct exam nation by Kaneshiro,
Buckman, a shipwight, testified that Kaneshiro and Vel asco sold
paint at the harbors for a living. He renenbered seeing Vel asco
hel p Kaneshiro | oad and unl oad paint “[g]uite often.” He
estimated that a five-gallon can of antifouling paint weighs
“bet ween 120 and 150 pounds. It’s full of lead.” He had seen
Vel asco “manhandl i ng” cans of such paint. On cross-exam nation,
Buckman expl ai ned that Kaneshiro’ s business consisted of selling
unused mari ne paint bought fromthe big shipyards to individual
boat buil ders and owners at | ow prices.

Kaneshiro’ s next w tness was Vel asco, n'ee Sharon Mhi.
Under direct exam nation by Wrsham she testified that she had
been in a relationship with Kaneshiro for eight years. They had
one daughter, four years old. Velasco had three other children,

ages twelve, ten and seven. The ol dest was a son, Rol and Mhi
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(Roland). Vel asco said that her height was “five-six, five-
seven.” She estimted her weight, on July 20, 1999, as "about
120. Between 120, 130.” Before the incident, she and Kaneshiro
had a business reselling itens that they bought at various
auctions, such as marine paints. Velasco nmaintained that she

hel ped | oad and unl oad the marine paint. She estimated that a
five-gallon can of marine paint weighs between eighty and one
hundred fifty pounds, dependi ng upon type, antifouling paint
bei ng the heaviest. Velasco and Kaneshiro had been living on the
beach with their children until about a week before the incident,
when they acquired the recreational vehicle, a notor hone that

sl ept ei ght.

The day of the incident, they had to deliver paint to a
boat broker at the Ala Wai Yacht Harbor. The purchaser had given
them a one-hundred-fifty dollar check as paynment. But first,
they had to go to the bank to cash the check in order to have
noney to buy gas for the vehicle. Early that norning, Velasco
and Rol and were | oading the paint into the vehicle while
Kaneshiro “took the babies off to go get themready in the
shower.” Wile Velasco and Rol and were | oading a can of
antifouling paint, Roland neglected to “pull his weight,” and as
a result, Velasco fell on top of sonme other cans. The can they
were loading fell on top of her. Roland was about to cal
Kaneshiro, but Vel asco stopped hi m because she wanted to finish

the job. About ten mnutes |later, however, “I just felt
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tremendous pain in nmy stomach.” She told Rol and about the pain,
and Rol and again wanted to tell Kaneshiro. But Vel asco insisted
that they get on with the delivery, and “if I’"mnot feeling well,
Il will let himknow, you know, then.”

Kaneshiro drove themall to the bank and parked the
vehicle. Velasco went into the bank to cash the check. Wile
she was standing in the teller line, she started to feel bad.

“My stomach was still burning and stuff.” She sat down on top of
a planter divider. The next thing she knew, she was | ooking up
at the ceiling. People were asking if she was all right, and she
kept shaking her head no. A lady’'s voice asked if she was there
wi th anyone, and Vel asco responded that her husband was i nside
the notor hone with the children. Then canme Kaneshiro, trying to
pick her up and telling her to stand up in a soft tone of voice.
“Everything was at a distance, you know.” She kept saying that
she could not stand up, yelling it because everything seened so
far away. But Kaneshiro, “[s]cared and nervous[,]” picked her up
nevert hel ess, slung her over his shoulder, and with his hands
under her buttocks, carried her towards the door. Her stomach
was resting on his shoulder. “And the pain, it was just
enornmous.” She tried to pull herself up to arrest the pain, and
in her quest for |everage, grabbed one of the bank doors. But
because Kaneshiro kept on going through the door, Vel asco slipped
out of his grasp and fell to the ground outside. “After ny butt

hit the ground, ny head hit the ground, and it echoed.”
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Vel asco deni ed that she and Kaneshiro had quarrel ed
that norning. She denied that Kaneshiro used her body to open
t he bank doors. She acknow edged that “everyone was yelling he
body- sl amred her,” but denied that was the actual case. She
mai nt ai ned that she hit her backside and the right side of her
head when she fell out of Kaneshiro's grasp, and denied that she
hit her shoulder in the process. She related that she had
injured her right shoul der a week-and-a-half before the incident,
when she tripped over a tent rope and | anded in a hole her dog
had dug. Although her shoulder hurt, she did not think it was
broken and did not seek nedical attention.

After Velasco fell to the ground outside the bank,
Kaneshiro “was |ike running around pani cking.” Vel asco was
yelling at himnot to touch her because she knew he would try to
pi ck her up again to get her to the hospital. So she yelled at
himto go get her aunt, who “lived down the road fromthe bank.”
Kaneshiro went to their vehicle and drove it up in front of the
bank. He alighted and grabbed her purse, her ID card and the
check. The man who was holding the ID and the check asked
Velasco if it was all right to relinquish the itens, and she told
himit was. Velasco yelled for her children. They ran out of
the vehicle just before Kaneshiro drove off. The anbul ance
arrived before Kaneshiro could return.

Vel asco mai ntained that she refused to talk to the

police while she was in the hospital because she was in too nuch
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pain. After her discharge fromthe hospital, Velasco went
“Is]traight to the Big Island.” That had been her true residence
all along. She returned to Honolulu in Septenber 1999 because
her nother told her that she needed to go back and nake a
statenent. She nade the statenent to Goeas on Septenber 13.°3

The cross-exanm nation of Vel asco consisted primarily of
a long inpeachnent of her testinony on direct exam nation. After
sonme effort, the prosecutor was able to establish, at |east
obl i quely, that Vel asco had not wanted to press charges agai nst

Kaneshi r o:

Q. Can you answer ny question, please. You
didn't want to press any charges, did you?
A. There was no charges to be pressed

The foll owm ng exchange occurred, sans objection, at the end of

t he cross-exam nati on of Vel asco:

Q. Now, did you take ice the night before?

A. Yes, | did.

Q. How many hits?

A. Two.

Q. I mean was that for just recreational, or
are you a chronic user --

A. No.

Q —- back then?

A. No.

Q. What, recreational ?

A. That was the second tinme | tried it.

Q And were you still under the influence the
next day?

A. No, | felt fine.

Q  VWhat did you eat that norning?

A. Peaches from a can.

The defense rested and the evidence was cl osed after

Vel asco’ s testinony.

3 Sharon Vel asco’s (Vel asco) September 13, 1999 statement to the

police was never proffered as evidence
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The prosecutor started his closing argument with sonme
general remarks about the crimnal justice system including
brief remarks about the principle that justice applies even to
t hose who may appear synpathetic due to straitened circunstances.

In this connection cane the foll ow ng passage:

Now, take a |ook at the fact that they're
[ (Kaneshiro, Velasco and their children)] poor, okay.
You know, there’'s a |ot of people that are poor. They
had only two bucks in their pocket. They had to go
buy gas. They had a hundred-dollar check to cash
But they can still go out and buy ice and snoke. She
admtted that. So you have to wonder

MR. WORSHAM  Obj ecti on. M sstates the
evi dence, Your Honor.

THE COURT: Sust ai ned

[ PROSECUTOR]: Well, that’'s neither here nor
there when you come down to it.

Further on in his closing argunent, the prosecutor addressed the
possibility that Velasco fainted in the bank due to pain fromthe
broken col | arbone and ruptured spleen she purportedly suffered

before the incident:

Well, the question is, well, she fainted didn't
she? Didn't she say she was suffering pain and she
fainted in the bank? Well, we don’t know. There was

no evidence to show what she really fainted from
right? Maybe she didn't eat enough. Maybe she didn’'t
get enough sleep. You know, maybe she was com ng down
fromsomething. W don't know. It’s pure

specul ation. So you can’'t say just because she
fainted that her story must be true

The prosecutor then attenpted to raise the question why Vel asco’s
son Rol and was not called by the defense to corroborate Vel asco’s
claimthat her spleen was injured when the paint can she and

Rol and were | oading fell on her. Wrsham objected because the

| aw pl aced no burden of proof upon Kaneshiro. During the ensuing
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bench conference, Wrsham nmade the follow ng representations to
the court:

But the reason we're not calling himis because
these folks can’'t afford to bring himover [(from
Maui)]. And I can’'t afford to bring himover. And if
I had known about this argument in advance, | would
have made that clear fromthe witness [(Vel asco)]. |
woul d have had an opportunity to ask her. And this is
unfair surprise

Wor shami s obj ecti on was overrul ed.

Wbr sham nade t he defense’s closing argunents. In
arguing that Vel asco was credi ble, Wrsham pointed for exanple to
her adm ssion of drug abuse:

But if she’s so concerned about getting Lance
Kaneshiro off at all cost, why would she be so
upfront? The State al so asked her you used ice — did
you use ice? Was there a second delay in her
response? Yes, she expl ained, second time. She knew
it was wrong. But there wasn’t any del ay. Don’t you
think that she was concerned about how this m ght be
taken by the jury?

But there’s another question. MWhy was it so
important to paint her with such a black brush?
Because the State wants to tear down her testinony
because it doesn’t fit with their theory of the case

Wor sham al so sought to turn Kalili’s testinony, that Kaneshiro
| ooked |i ke “sonebody who was on drugs[,]” to Kaneshiro’s
advant age:

Liilani Ing [(sic)], |I think — 1"m sorry,
descri bed M. Kaneshiro as |ooking wild, on drugs. Do
you remember what she said when [the prosecutor] asked
her, well what makes you think he was on drugs? Eh
Wai anae, everybody’s on drugs.

Ladi es and gentlemen, this kind of prejudice
this kind of preconceived notion by Liilani Ing
[(sic)] . . . is exactly why we are in this trial,
because people bring to every human experience their
own prejudices, their own preconceived notions.

Wbrshani s cl osi ng argunent al so addressed the central issue of

the etiology of Velasco's injuries:
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And as to Dr. Okazaki, what was his testinony? Bruise

here, right

shoul der bl ade broken, even assuming it

was broken in the fall or a slam or whatever you end
up calling it. But the spleen over on this side got

damaged.
possi bl e.

How did that happen? Now, he said, oh, it’'s

Well, you know, almost anything is possible

with the human body. Car accident, people get
injuries all over the place. But if you listened, and
I"m sure you did, of the description of the witnesses
of how she | anded, if you heard her explain how she

| anded, your next |ogical question is how in the world

do you get

an injury to the right side of the head and

a ruptured spleen over here if you |land on your butt?

Wor sham al so addressed the i ssue of Rol and’ s absence:

Where is Roland? Ladies and gentlemen, you will
hear an instruction fromthe court that says the
defense is not obligated to put on any particular

wi t ness or
choice that

even put on any witnesses. |It’s a tactica
is someti mes made. And when you have a

12-year-old boy who's with fam ly over on Maui and you
no more nmoney, you broke, you got to live in [a
homel ess shelter], and your husband, boyfriend,

what ever
goi ng get

you want to call him is in jail, how you
the boy back? And even if you do, you're

going to put a 12-year-old on the stand? Your son
you're going to put himon the stand?

So where is Roland? Roland is probably in the best
pl ace he could be right now. Does it mean that
because he’'s not here today, that means Lance
Kaneshiro was guilty?

In the end, the jury found Kaneshiro guilty of assault

in the first degree, as charged. The jury rendered its verdict

on March 24, 2000.

On April 3, 2000, Kaneshiro filed a handwitten notion
for newtrial. On the same day, Wrshamfiled a notion for
judgnment of acquittal or, in the alternative, for newtrial. The

two notions rai sed nunerous issues about the conduct of

Kaneshiro’'s trial.

Those pertinent to this appeal involved the

use of the term*“victini by the State’s w tnesses; evidence and

comment concerning the use of ice by Kaneshiro and Vel asco;
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evi dence about bruises on Vel asco's face, shoulder and arm the
failure to call Velasco's son Roland to corroborate her testinony
about the source of her injuries; and the failure to afford
Kaneshiro an investigator and various other kinds of expert

W t nesses.

On July 10, 2000, the two notions for newtrial were
heard, along with other post-trial notions. Sentencing had been
schedul ed for the same hearing, in the event the notions filed by
Kaneshiro or on his behalf were denied. During argunment on the

two notions for new trial, Wrsham made the foll ow ng conments:

First, as to the issue of calling Roland Mahi, |
made that decision in consultation with [Vel asco]
because there had been a questionable incident prior
that Roland m ght testify to accidentally, if he were
asked the right or wrong question, as it may be

Nevert hel ess, there was a motion in [|im ne]

regardi ng prior bad acts of —- in prior bad acts. But
to ask a 12-year-old boy to resolve the issue and make
sense out of it would be asking a | ot. Besi des, |’'ve

appeared before this Court and famly court, and |I am
aware that this Court is very reluctant to put
children on as witnesses when it cones to violence in
a famly.

It was a tactical choice, but | made it. The
problemis, Your Honor, then we switched to pro se
with no notice whatsoever to me. And at that point,
when the Court allowed M. Kaneshiro to go pro se, his
request to then call Roland Mahi was a horse of
anot her color. The difficulty was, Roland was on Maui
with his grandparents. We could not get in touch with
them and we certainly did not have the funds
necessary to bring himover. W would have had to
apply to the Court, and we would have had to have a
continuance, and the continuance, Your Honor, is one
of the things that M. Kaneshiro did ask for, although
he did not articulate that particul ar point.

Next, use [of] the word “victim” M. Kaneshiro
informs me that after reviewi ng the transcripts,
there’s nine — at |least nine references. Now, the
Court — the first time |I ignored, because sinply to
raise it as an issue would have only underlined it in
the mnd of the jury. | believe it was the second
instance in which that word was used. The Court sua
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sponte cautioned the prosecuting attorney. But t he
problemis that this continued to happen. Now, | sat
here in this chair and | ooked up at the Court. I saw
the Court’s eyes. I believed that the Court was aware
of what was going on, and that the Court would dea
with it appropriately. It’s ny fault, | did not make
a proper objection for the record, but | do note that
in my memorandum It was ny m stake, if anything

Next point. Ms. Velasco's use of drugs. [ The
prosecutor] says that no objection was raised. Your
Honor, there are times when you do this kind of case
that you trust and you rely on parties to act fairly
and in the interest of justice — and |’ m not sl anmm ng
[the prosecutor] on this point.

But when you are faced with the situation where
you have a bad act by someone who is not the
def endant, but a witness, what is the appropriate way?
Motion in limne. The problemis that it had no
rel evance to the case. And if | remember correctly,
it was objected to on grounds of |ack of relevance
and if it wasn’t, it should have been. But then the
Court will recall that this was a hybrid
representation, and, quite frankly, it was a very
confusing situation.

The court denied the two notions for new trial, and proceeded to
sentence Kaneshiro to a ten-year indeterm nate term of
i mpri sonmnent.

IV. Pretrial Proceedings.

Certain pretrial events and proceedi ngs are gernmane to
t he i ssues Kaneshiro presents on appeal .

At the Novenber 30, 1999 return of a subpoena duces
tecum for the bank surveill ance vi deot apes, * Brian Hori ki
(Hori ki) appeared as the bank’s representative. Kaneshiro's

counsel at the tinme, Vargo, told the court that

|”ve been informed that the tapes that | had
subpoenaed don't exist. Specifically, | wanted a tape
of —- fromthe camera which faces the door, the

4 The Honorable M chael A. Town, judge presiding
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entrance to the bank. | was told that there is no
camera facing that door. The only camera is behind
the teller cages.

The court asked Hori ki whether any videotape contained footage of
the incident. Horiki replied:

The tape which is an hour long time segment
basically showed that there may have been a commotion
in and around 8:45 that nmorning. There is no clear
shot of the door. There is a shot of the foreground
of the door and there is no one —- There is no
evi dence of anybody |ying down.

Hori ki also informed the court that there was no vi deotape of the
area outside the door to the bank. 1In open court, it was
arranged between Hori ki and Vargo that Vargo would go to the bank
to view the videotape Horiki had described. At this point,

Kaneshiro expl ai ned why the vi deot ape had been subpoenaed:

Just before —- before —- when all this comotion
happened, there was a |l ady that came from the bank and
came out into the parking | ot and she told me, she
says, sir, your wife fainted inside the bank. This is
the thing — nobody knows where this lady is, Judge

Town, and this is the lady | need —- on the videotape
this |ady should be there. I mean, it should show it
on there.

Kaneshiro al so questioned Horiki’s representation about the |ack
of videotape of the area outside the door to the bank:

Judge Town, com ng at the door, at the door of
the First Hawaiian Bank, there’'s two cameras. There's

one facing this way and there’'s one facing just |ike
at your door, there’'s one going like that and one I|ike
that. And there’'s no — | nmean, there’'s no tapes for

right there? They got two cameras at the door
In response to Kaneshiro’s rhetorical question, Horiki informed
the court that “[t]he external shots are of the ATM nmachine so it

doesn’t shoot at the actual doorway.” In light of the
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arrangenents made for view ng the videotape, Vargo w thdrew the
subpoena.

On Decenber 13, 1999 Vargo filed a notion to w thdraw
as Kaneshiro’s counsel. In her declaration in support of the
notion, Vargo swore that she had viewed the bank vi deotape and
that “said tape does not contain any material pertinent to this
case[.]” (Enphasis in the original.) She further declared that
she had explained this to Kaneshiro, but Kaneshiro had insisted
that the videotape had been tanpered with, and that he be all owed
to personally view the videotape at the bank security office. At
this inpasse, Kaneshiro asked Vargo to wi thdraw as his counsel.

At the Decenber 20, 1999 hearing on Vargo's notion to

wi t hdr aw, 5 Kaneshiro remai ned focused on the bank vi deot ape:

Ms. Vargo tells me that | went in at First
Hawai i an Bank and | picked up my wife off of the floor
because she was fainted on the floor and | carried her
out of the bank and out the door and | didn't show up
on one of eight video cameras inside this bank. Well,
I just don’'t believe that.

I cannot —- not because | want to see the videotapes,
it’s because | know that somewhere those videotapes
have got ny picture and my wife's picture on there,

Your Honor. I was rendering aid, okay. The |ady —-
they came and got me in the parking |ot. She

vani shed. Nobody knows where she’'s at, okay. She
fainted on the floor. This |lady came out in the
parking lot and said, sir, your wife fainted. I ran
in the bank and there’'s ny wife on the floor. Nobody

knows where this lady is at, okay.

Well, | told [(Vargo)] just the other day that
want a forensic specialist. I want a medi cal
exam ner. I want a private investigator. I want

somebody to find out how conme these tapes, if they

5 The Honorable Richard K. Perkins (Judge Perkins), judge presiding
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don’t have ny picture on them how come they’ re not
t here.

When the court asked if Vargo had any response, she repli ed:

Your Honor, about this tape, the tape is the
property of First Hawaiian Bank. It's their security
tape that is shot inside the Wai anae branch of First
Hawai i an Bank. For soneone to say that First Hawaiian
Bank has a reason to tanmper with that tape or sone
motive to alter the tape | think is |ludicrous.

Second of all, it’s not a regular videotape that
you show on a regular VCR. This is a —- this tape is
a time | apse photography tape. It show shots taken

fromeight different video cameras which are recorded
in time | apse photography onto this one tape. So in
order to play the tape, you have to have the time
| apse photography video machi nes which | understand
cost about $4, 000. I”m not going to go out and buy a
$4, 000 machi nes so that he can see this tape

I don’t really think that First Hawaiian Bank
this is a very secured area, | really don’t think that
they're going to allow himinto that area in order for
himto view the tape. I viewed the tape and | mean,
when | say | viewed the tape, |I'mtalking normal
speed, frame by frame, fast forward, forward,
backwar ds. He is not on that tape. I mean that’'s al
there is to it. He is not on that tape. The tape is
not focused on the floor. It does not show anybody
fainting or anybody being carried out of the bank.

When asked for his response, the prosecutor comented:

Well, this whole thing about the tape is just a
rouse [(sic)] because the incident that he’ s being
charged with occurred outside of the bank. W have
four eyewi tnesses who gave statements to the police
who claimthat they saw M. Kaneshiro, also known as
Robert Guillot, slamhis wife on the pavement. So
there are no cameras ‘cause | sat there with Ms. Vargo
on Decenber the 3rd with the head of the director of
security of First Hawaiian Bank James Fem a and we
went through the critical period when this incident
occurred between 8:30 and 9 o’ clock of July 20, 1999
And | can confirmthere is nothing in those indoor
shots that showed anything. There are no shots
outside. And this incident happened outside. So this
is just a bogus snoke screen.

On Vargo’s notion to wi thdraw as counsel for Kaneshiro, the court

concl uded as foll ows:

Li sten, you've [(Kaneshiro)] given me three
reasons; one, that Ms. Vargo hasn’t said anything
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positive about your case. That’'s not a sufficient
reason to di scharge her

You say that she hasn’'t filed any pretrial
notions but you can’t identify any motions that she
shoul d have fil ed.

To fire your attorney, you need to give me a
valid reason. Just because she didn't file any
motions is not a valid reason, unless you can point to
a specific notion that has some merit and you haven't
done that so you haven’t given me a reason as far as
that’s concern [(sic)] to discharge her.

Now, the |last one is that you say there exist
[(sic)] sonme sort of videotape that supports your
def ense. I have two attorneys who have seen the tapes
for the day of the incident and have indicated that
those tapes don't — or the tape does not help you
And you have no evidence to the contrary except your
own assertions, and |I'’m sorry, that’s not sufficient
for you to see the tape. So what that does is it
crosses out one by one all three reasons you’' ve given
in support of your desire to discharge Ms. Vargo
There are no reasons, no sufficient reasons for you to
di scharge her. So that |eaves us here with a choice
on your part to proceed as your own attorney or to
proceed with Ms. Vargo. She’'s your |awyer now. As
long as you can work with her in some sort of

civilized reasonable manner, | think you'll be al
right, but if you . . . . continue to insist on things
like viewing a videotape, then . . . . then you wil

have to represent yourself.

Despite its ruling, the court, at Kaneshiro s request, allowed

himto file additional reasons why Vargo should be w thdrawn as

his attorney, and to accomodate him set a further hearing for

January 4, 2000.

Kaneshiro made his handwitten filing on January 4,

2000, asking that Vargo withdraw as his attorney, due to

“irreconcilable differences[.]” In his filing, Kaneshiro stated

vari ous and sundry accusations about ineffective representation,

including a claimthat Vargo “w thdrew t he subpoena w t hout her

client’s consent[.]”
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At the Januar

addr ess Kaneshiro' s additi onal

Kaneshiro continued to
vi deot ape i ssue.
addr essed Var go:

THE COURT:
Kaneshiro or is

y 4, 2000 hearing, the court attenpted to

conpl ai nts about Vargo, but

ani madvert upon her handling of the

In an attenpt to “cut this short[,]” the court

Are you able to represent M.
there a personal has his conduct

alienated you to the degree that it would not be —-
MS. VARGO: Your Honor, if he’'s willing to be
reasonable, | can represent him But, | mean, first of

all, he's got

It was a vain attenpt,
court:

THE COURT:
[of your filing]
don’t
And | asked her
And you know,

better than the
attitude, you mi
because it

THE COURT:

you has an ethical
rai se reasonabl e def enses,

MR. KANESHI RO: |
and i f you want
own attorney but

representing ne,

THE COURT:
M. Kaneshiro, i
you're not

THE COURT:

MR. KANESHI RO

THE COURT:
because t hat

t hat
repeat
reason,

and |
t hat
right,

reasons.

to stop this about

find a sufficient

frankly,
to be a very very difficult
because you think that

seenms that’s what
MR. KANESHI RO
that’s on ny side,

going to get
MR. KANESHI RO: |

attorney doesn’t
then you' re going to be representing yourself,
don’ t
t hat
for
MR. KANESHI RO

the subpoena bit.

as Kaneshiro continued to wangle with the

Now, you know, all of the paragraphs
before that, |’ve reviewed, and

basis to discharge [Vargo].

or not she can work with you
M . Kaneshiro, you appear to me
person to work with
you know how to run your
| awyer does. And if that’'s your
ght as well represent yourself,
you want .
Honor, | just want
that’s all. That’'s all.
Well, a |lawyer appointed represent
obligation to be on your side to
reasonabl e argunents.
don’t want her for ny attorney
me to I’mgoing to try to get ny
she’s fired. I don’t want her

peri od.
Wel |,
one,

whet her

case

Your somebody

what
you want
it.

will get it later,
gi ve you anot her
Yes, sir
And you want

I"mtrying to tel
t hat vi deot ape,

you,
S,

Judge.

If 1 attorney —-

to fire that
get

attorney
you a vi deot ape,
because
know how many tinmes | need to

is atotally neritless, frivolous
changi ng an attorney.

That’s not why. There’'s other
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THE COURT: Well, |1’ve read the other reasons
and they’'re not substantial reasons either. The only
reason right now, and it has a little bit to do with
my sympathy for Ms. Vargo nore than anything else in
having to work with you, that | will grant the notion,
refer you to the public defender for new counsel but
with the warning, okay, M. Kaneshiro, that, don't
come to me next time saying your new |l awyer hasn't
shown you the videotape or refuses to subpoena that
vi deotape to trial. I”ve already determ ned that the
vi deotape is not going to help you. It's irrelevant.

MR. KANESHI ROC: How do you know, Judge, you
haven’t seen it.

THE COURT: | heard statenments from both
attorneys. So that’'s finished. You can say it but if
you do say it and that is the reason for your wanting
to discharged [(sic)] your next attorney —-

MR. KANESHI RO: Yes, sir.

THE COURT: —- you're going to be stuck
representing yourself.

MR. KANESHI RO:  Okay.

At this point, the prosecutor interjected for the record:

The court also had a hearing on a withdrawal of
Wal ter Rodby,® from [the public defender’s office] and
it was based on an affidavit that M. Rodby prepared
simlar to Ms. Vargo’'s. And just for the record
want to say that those allegations made by M.
Kaneshiro of M. Rodby al most parallel the same things
that he's saying about Ms. Vargo. And | think there's
a pattern here that M. Kaneshiro is really just
mani pul ating the system and | just want that stated
for the record.

On January 14, 2000, the court filed its witten order
granting Vargo's notion to wi thdraw as counsel. An order
appoi nti ng counsel made Mark A. Wrsham (Wrshan) Kaneshiro's

third attorney.

6 Deputy public defender Walter J. Rodby (Rodby) was Kaneshiro’s

first attorney in this case. On Septenber 27, 1999, Rodby filed a motion to
wi t hdraw as Kaneshiro’s counsel, citing nunmerous all egations Kaneshiro had
made about “declarant’s shoddy services[,]” and concluding that there were
“irreconcilable differences” between attorney and client necessitating his

wi t hdrawal as counsel. Judge Perkins granted the motion on October 26, 1999
An order appointing Valerie A, Vargo as Kaneshiro’s next counsel was filed on
Oct ober 29, 1999
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Just before Kaneshiro’s jury trial was to start,

Wrsham i nforned the court” that

M. Kaneshiro insists that the videotapes fromthe
cameras at the First Hawaiian Bank in Haleiwa [(sic)]
be made available to himfor review so that he can use
themin his defense. He insists that they are
important and that they will help to exonerate him

My problemis, Your Honor, that on January 4th, 2000,
the court, Judge Perkins, granted the notion to
continue. However, he warned M. Kaneshiro not —- and
this is a quote fromthe court mnutes —- “not to cone
back to this court saying the new | awyer refuses to
subpoena the videotape. This court has already

determ ned that the tape is irrelevant.” In light of
that very clear mandate from Judge Perkins, | did not
subpoena the tapes. It is ny understanding

therefore, that M. Kaneshiro wi shes to either, A

di scharge me or proceed pro se and have me as standby
counsel and to seek to have those tapes subpoenaed by
hi msel f.

Kaneshiro el aborated for the court his reasons for wanting to

proceed pro se wth Wrsham as standby counsel:

I would like to informthis honorable court that
would like to proceed pro se. See the case decided as
State vs. Hutch, 861 P.2d 11, Hawaii, 1993. | would
like the court to appoint attorney-at-law M. Mark
Wor sham as standby counsel

I also need M. Mark A. Worshamto file a writ
of habeas corpus pursuant to HRS Chapter 660 to secure
my release, where the prelimnary hearing was
procedurally defective on the grounds that the
def endant was i nproperly denied a continuance to cal
my witness, nmy fiancee [(Velasco)], to the stand in ny
behal f. Also, | would like M. Mark Worsham to attain
[(sic)] prelimnary hearing transcripts.

Since | will proceed pro se, | would need
st andby counsel, M. Mark Worsham to obtain the
videos from the bank, bring themto OCCC so | can | ook
at themto see if they were needed for trial. See
State vs. Hutch, 861 P.2d 11 at 20, nunmber 8, Hawaii
1993, says as a general matter, the pro se defendant
must be allowed to control the organization and
content of his or her own defense, to make notions, to

argue points of law, et cetera. I need the video to
show nmy fiancee coll apsed in the bank and that | came
to her aid. Also, the video will be for my fiancee's

The Honorable John C. Bryant, Jr., judge presiding
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physician to show why ny fiancee collapsed in the bank
and what she was treated for at the hospital and to
prove my innocence

Al'so, | need a copy of the 911 tel ephone call
fromthe bank on audio and transcribed, in print, so
can show the jury what was said and, also, what tinme
the 911 call was made from the bank

Also, | will need my — | will need my son,
Rol and Mahi, who will testify that a |lady came to ny
vehicle and told me nmy fiancee had fainted inside the
bank. And the case should have been dism ssed with
prejudi ce because the |ady that came to our vehicle
who told me my wife had coll apsed inside the bank is
m ssing. She could have been a witness on ny behal f
to prove ny innocence

Al so, | would need standby counsel, M. Mark A.
Worsham to obtain a conplete file of what the
prosecution has against me in this case, all police
reports and statenents, all ambul ance/ EMI statements,
all bank statenments, all physician statements, all ny
fiancee's statements, any and all information about
any outstanding warrants from Texas or anywhere el se.

Now concerning no bail. Def endant feels that no
bail in this case is clearly an abuse of discretion.
See the case cited as Sakampto vs. Wbobn Bae Chang, 56
Hawaii 447, 539 P.2d 1197, 1975. | seek a bail that
can afford, say $2,000 bail for | amnot a threat to
the community. I can support my famly until there is
atrial. The amount of bail rests at the discretion
of the honorable judge, Your Honor. And now | seek a
bail that is reasonable even if it means to set up
anot her bail hearing, and | would |ike standby
counsel, M. Mark A. Worsham to set that bail hearing
with the court.

Before granting Kaneshiro s request to proceed pro se

the court engaged himin the follow ng col |l oquy:

THE COURT: Are you ready to waive counsel at
this time? You have to give up your right to have an
attorney if you want to act on your behalf, and | have
to ask you some questions to make sure that you
under st and what that means.

THE DEFENDANT: I told you I’ m taking
psychol ogi cal nedicine. And, yeah, |I’m having a good
day today.?®

8 Earlier in the same proceedi ng, Kaneshiro had noved to dism ss the

compl aint for violation of Hawai‘ Rules of Penal Procedure (HRPP) Rule 48
(2000). The court denied the motion on the ground that Kaneshiro had waived
the provisions of the rule. In arguing his motion, Kaneshiro told the court,
“No, | don't — | didn't understand when | was waiving it, Your Honor. Yeah,
if | did, I mean — - | mean | been on medication ever since | been at OCCC
psychol ogi cal nmedication, and for |ike eight months now, and it’'s al
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THE COURT: Well, we'll talk about that. We' |
tal k about the nmedicine you're taking

THE DEFENDANT: I’ve been nmentally disabled
since 1995, and |’'ve got a physician in Hilo that'l
tell you. That'll —- you know —-

THE COURT: We're going to trial today.

THE DEFENDANT: Okay.

THE COURT: We're going to start picking jury as
soon as we can.

THE DEFENDANT: Okay.

THE COURT: Now, you have indicated to me that
you want to give up your right to have an attorney
represent yourself in this case and have M. Wrsham
stand by as counsel, is that correct?

THE DEFENDANT: Yes, sir, it is.

THE COURT: All right. Let me ask you a few
questions, please. How ol d are you?

THE DEFENDANT:  37.

THE COURT: And how nuch educati on have you had?

THE DEFENDANT: GED

THE COURT: And you can read, write, and
under stand English?

THE DEFENDANT: Most definitely.

THE COURT: You' re not under the influence of
any type of alcohol or drugs at this time?

THE DEFENDANT: I told you I take psychol ogica
medi ci ne

THE COURT: That’'s my next question. You are
under the —- what type of medication are you taking?

THE DEFENDANT: One is Zoloff (phonetic), and
the other one is some new mi |l ennium drug. I don’t

know what it is.

THE COURT: And when was the last tinme you took
those —- that medication?

THE DEFENDANT: Thi s norning

THE COURT: And is that affecting the way you're
t hi nki ng or understanding this —-

THE DEFENDANT: No, at this present time, |I'm
okay.

THE COURT: Have you been di agnosed with any
type of mental health problem or enotional problen?

THE DEFENDANT: No, only —- only paranoid
schi zophrenic.

THE COURT: \Who di agnosed you as paranoid
schi zophrenic[ ?]

THE DEFENDANT: Several doctors have.

THE COURT: Can you give ne the name of one here
in Hawaii ?

THE DEFENDANT: | don’t know —- | don’t know the
name of the one at OCCC

THE COURT: The psychol ogi st or doctor at OCCC
had di agnosed you as paranoid schi zophrenic?

THE DEFENDANT: Yes, sir.

recorded. And so | have good days and bad days, and today’'s one of ny clear
days, ‘cause |’'ve gotten years of my life at stake.”
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THE COURT: You're understanding what we’'re
tal ki ng about, though, at this time?

THE DEFENDANT: Seens to be, sir.

THE COURT: Now, you have a constitutional right
to be represented by a lawyer at all times throughout
the court proceedings. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And no one can take that right away
fromyou unless you give up the right to have counsel
You're the only one that can take that right away from
you, you understand that?

THE DEFENDANT: | think so

THE COURT: A lawyer -- and M. Wbrsham s here
today. A lawyer will help you and can help you
t hroughout all stages of the crim nal proceedings.

The | awyer can research the | aw, conduct
investigation, gather evidence, obtain witnesses, or
determne if any technical matters exist which could
result in a dismssal. The |awyer could stop the
prosecution from bringing in evidence that would be
agai nst the Rules of Evidence and that m ght hurt your
case and could and will help you explore all possible
defenses, including no intent, factual dispute, self-
def ense, et cetera. Your attorney would be able to
negotiate with the prosecutor to possibly amend or
reduce the charges or seek a plea agreement or a

di sm ssal . He can help you with the presentence
report if you're convicted, argue for a m ninmm
sentence, or ask for a stay of sentence in addition to
seeki ng an appeal. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now, you’'ve indicated M. Kaneshiro,
t hat you want to be your own | awyer during the trial
Have you been a defendant in a crimnal trial before?

THE DEFENDANT: No, sir, | haven't. |”ve never
been i nnocent before. I”minnocent now. I was al ways
guilty whenever | go to court.

THE COURT: Have you ever represented yourself
in court before?

THE DEFENDANT: No, sir, | haven't.

THE COURT: Now, in this particular case, you
know the charges as well as anybody. You're charged
with intentionally or knowi ngly causing serious bodily
injury to Sharon Vel asco, thereby commtting the
of fenses [(sic)] of assault in the first degree
Maxi mum possi bl e penalty in this case is 10 years in
prison.

THE DEFENDANT: Okay.

THE COURT: I don’t know if you're eligible for
mandat ory mi ni mum or not. Now, if you represent
yourself without a lawyer, | cannot help you in the
case. I have to treat you as | would any other —- as
a lawyer basically. | can’t help you pick the jury.

I can’t help you make objections to the State. |

can’'t help you call witnesses. You' re going to have
to be required to follow and know all of the rules and
procedures regarding this trial
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THE DEFENDANT:

THE COURT: And
years of coll ege
think he’ s been practi
17 years,
crimnal

cases. He’ s

you any breaks because you'll
You understand that?

attorney.
THE DEFENDANT:

three years of

Okay.

[the prosecutor], he's had four
| aw school, and

cing as a prosecutor for al most

and he's experienced and trained to try

not under any obligation to give

be acting as your own

| understand it’s malicious

prosecution, yes, sir, for the record.

THE COURT: All right. You understand |['m
recommendi ng that you have M. Wbrsham represent you
in this case?

THE DEFENDANT: Do you understand that |’ m
proceedi ng pro se?

THE COURT: Yes, | do

THE DEFENDANT: Yes, Your Honor

THE COURT: Did you understand my question?

THE DEFENDANT: Yes, sir, | do.

THE COURT: Thank you. And finally, do you want
to represent — |last question on this point, M.

Kaneshi r o.
the trial and give up
an attorney?

THE DEFENDANT:

THE COURT: Yes.

THE DEFENDANT:
t here?

THE COURT:
al ready.

THE DEFENDANT:

do that, Your Honor.
THE COURT: You’
THE DEFENDANT:
THE COURT: I’"m
In other words,

get
Oh,

by.

Do you want

he' ||

to represent yourself during
right to be represented by

your
During the trial?

Can we cross that bridge when we

okay. I though we crossed it
Okay, then —- yeah, then let’s
Yeah, | will handle it.

re sure?

Yes, sir.

going to have M. Wbrsham stand
sit at the table with you.

And if you have any questions regarding anything

that’ s happening in the trial

to him about
trial,

anyt hi ng
pl ease feel
THE DEFENDANT:

(Foot not e added.)

Kaneshiro to proceed pro se,

educati on and know edge of procedural

experience in conducting a jury trial.

State’s objection:

First of all
obj ecti ons.
an absolute right

or if you want to talk
that’ s happening during the

free to do so

Thank you, Your Honor.

The State objected to the court allow ng

based upon Kaneshiro’s | ack of

rules, and his | ack of

The court overrul ed the

I"m going to overrule the State’'s
I"m going to find that
under

M.
these particul ar

Kaneshiro has
facts and
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circumstances to represent hinself. I"I'l find that he
has been fully informed of his right to counsel and
the benefits of having a | awyer and the possible
pitfalls of self-representation without |egal counsel
But I1'Il find that he has knowi ngly, freely, and
voluntarily waived counsel and elected to proceed to
trial pro se.

The court next confronted the question, raised by
Wbrsham of a bright-line rule for the respective trial roles and

responsibilities of pro se defendant and standby counsel:

[THE COURT:] In terms of the bright line, M.
Worsham and any relationship with M. Kaneshiro, |I'm
open to suggestions. M. Kaneshiro, what do you want
M. Worshamto do, first of all? Be available to
answer any question you m ght have?

THE DEFENDANT: Well, | wanted some —- | wanted
— | want this —- | guess |I'mgoing to have to file a
writ of mandamus to get this — to get these 911 tapes

and these videos.

THE COURT: That’'s the only way you’'re going to
get it.
THE DEFENDANT: So the writ of mandanus. And |
want to — | mean | want himto file a wit of habeas
corpus, you know.

THE COURT: \What do you want himto do in the
trial?

THE DEFENDANT: In the trial?

THE COURT: Yeah. I guess sone of the options
are he can give you suggestions about jury selection

THE DEFENDANT: Stand by for nme and help nme,
yeah, with jury selection.

THE COURT: Wbuld you like himto just be there
sitting and be responsive to your questions? What -—-

THE DEFENDANT: | would like his assistance

THE COURT: M. Wbrsham

MR. WORSHAM  Your Honor, we start with the
first question, does M. Kaneshiro wish me to conduct
the voir dire of the jury, or does he wish to do it
himsel f? That’s threshold. Once we get past that, |
have no problemin just making suggestions to him
based on ny investigation of the case

So that the court knows, the one witness that he
specifically asked for, Roland Mahi, is 12 years ol d.
He's currently residing on the island of Maui with his
grandmot her who we did not call himat this point
one, for tactical reasons but, two, because of cost.
These fol ks have no money to ship him over.
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| medi ately after the court determ ned that Kaneshiro
had exercised his right to proceed pro se, notions in limine were
argued by the prosecutor for the State and W rsham for Kaneshiro.
Wth respect to Kaneshiro's notion in Iimine to bar the
i ntroduction of evidence of prior bad acts, the colloquy went as

foll ows:

THE COURT: 2(b), I'Il grant that. State’'s not
going to use any prior bad acts, are they?

[ PROSECUTOR]: Only if he [(Kaneshiro)] opens
t he door, Your Honor

THE COURT: Very well. We'IIl cross that bridge
when we come to it. If you do believe that the door
has been opened, you shall get my perm ssion prior to
going into any of these areas.

The court al so granted Kaneshiro’s notion in limine
agai nst the use of the term*“victinf to describe Vel asco, the
conplaining witness. The court instructed the attorneys as

foll ows:

The conpl ai ning witness, | don’t want anybody
using the word victim Okay, so this will be granted.
She is the conplaining witness. That’'s 2(g).

As it turned out, Wrsham conducted jury sel ection.

Wor sham conmenced his voir dire as foll ows:

Good morning | adies and gentl emen. My nanme is
Mar k Worsham as you heard the judge say, and | have
the privilege of representing Lance Kaneshiro in this
matt er. Lance Kaneshiro is sitting right here, is an
intelligent man. He knows what he wants, and he may,
fromtime to time, actively participate in this trial.
In fact, he may take over and let me take a break

At one point during jury selection, the court addressed
t he question of how exam nation woul d be conducted during the

trial:
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THE COURT: All right. Each counsel will have
15 mnutes to do opening, and then we will begin
evidence. M. Wrsham M. Kaneshiro, |I'm kind of
inclined to leave it to you two —- because the State’s
going to be doing their direct exam nation, |’ m not
even sure it’'s proper if I —- under this type of
relationship that you two have that | start mandating
who's going to do cross-exam nation. So | think
that’'s sonmething that you two should hopefully be able
to tal k about and agree on.

THE DEFENDANT: Yes, sir.

MR. WORSHAM | agree, Your Honor. The
relationship is nmuch | ess antagonistic than | thought
it mght have been, . . . . So that’'s fine.

THE COURT: Well, if there is a problem let nme
know.

MR. WORSHAM Ri ght .

THE COURT: Let me know and we’'ll talk about it.
But -—-

THE DEFENDANT: No, sir everything seenms to be
going all right with me.

During jury selection, Kaneshiro indicated to the court
t hat Worsham woul d be giving Kaneshiro’s opening statenent to the
jury. However, Kaneshiro ended up giving his opening statenent.
At the end of his opening statenment, Kaneshiro told the jury,
“Sorry. Realize |I'’mno professional but you guys just bear with
me. And | guess M. Wirshamw || probably take over. Thank you
much for your tinme.” But during the State's presentation of
evi dence, Kaneshiro initially conducted cross-exan nation of the
wi t nesses. Worsham made the objections. Wrsham began
conducting cross-exam nation during the testinony of the State’'s
expert w tnesses, Tom naga and Okazaki, and continued to do so
thereafter, until Kaneshiro cross-exam ned Spencer and Asat o.
Wor sham t ook up the cross-exam nation again with Mlitante. Then
Kaneshiro cross-exam ned the State’'s final wtness, Goeas. Wth

a few isol ated exceptions, Wrsham made t he objections throughout
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the State’ s evidence. Kaneshiro comrenced his case by conducting

the direct exam nati on of Buckman. Wrsham conducted the direct

exam nati on of Vel asco.

During the testinony of the State’s second w t ness,

Rellin, the prosecutor requested clarification of the “hybrid

representation”

bei ng conducted by Kaneshiro and Wr sham

[ PROSECUTOR]: One more matter, Your Honor

Just so that the State is not prejudiced and the
record is not confused, can we have the court order
t he defendant to decide who's going to be asking the

questions.

And | don’t want to have to be

anticipating two guys junping up here. So if we can
get a clarification. I f objections are going to be
done by standby counsel, that’s fine with me. I f
cross-exam nation is going to be done by M.

Kaneshi r o,

that’s fine with me. But I1'd like to have

some clarification. Because he is pro se, he is
supposed to be doing his own job and only getting

assi stance from M —- or advice from M. Wrsham But
I think we're kind of in a hybrid situation right now
which is difficult for the State

THE COURT: Well, | think we’'re in a hybrid
situation, but I'mnot sure it prejudices the State.
M. Wbrsham has stepped in, made some objections. I’ m
going to allow himto do that.

[ PROSECUTOR]: | want to be sure the record is
cl ear that at some point later, M. Kaneshiro
doesn’t raise a Rule 40 saying his standby counsel was

interfering with his role. So | want it on the record

t hat M.

Kaneshiro is willing to proceed on that

fashi on and that he’s not going to use it as a sword

| at er

I don’t know. M. Wbrsham m ght have a

position as well.

THE COURT: Well, |1'’m going to expect either M.

Kaneshiro or M. Wirshamto let us know if they have a
problemwith the way this trial is going in terms of
presenting the defense case and cross-exam ning the
defense case [(sic)].

THE DEFENDANT: \What is —- standby counsel -—-
what is —-

more or less, with all due respect, what is

the definition? | mean if | don't — if | don’t
handl e somet hi ng, then he stands by, and he takes

over,

THE COURT: It's basically what | allow.

THE DEFENDANT: Yes, sir.

THE COURT: Wthin the rules and discretion, ny
di scretion.

And | don’t see any problemwith the way

t hi ngs have been going through the first couple
wi tnesses in terms of you asking the question, M.
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Wor sham hel ping clarify the record in terms of what
phot ographs are being | ooked at and also in terns of
maki ng sonme objections to the State's questions. So
is that all right with you, M. Kaneshiro, the way
things are going?

THE DEFENDANT: Yes, sir, I'd like it on the
record that this isn't neant as to —- to humliate
anybody. It'’s really just —- you know, | just —-

THE COURT: | understand.

THE DEFENDANT: —- feel like there are some issues

that 1'd like —-

THE COURT: You have an absolute right.

M. Wbrsham you have any problems with the way
t hi ngs are going?

MR. WORSHAM It’s extremely awkward, Your

Honor . But under the circunstances, |'1l do what
can to fulfill the role that I have. The only thing
that | would like clarified in addition — it’'s kind
of the parallel —- is the one voice — | mean one-

cause/one-voice rule that's applied, that we're not
going to be switching courses in mdstream on cross-
exam nation of a particular witness between M.
Kaneshiro and nysel f. My understanding is that if the
person starts that exam nation, that same person
finishes it. W don’t have standby counsel junping in
and start messing —-

THE COURT: Well, you're not going to do it
wi t hout my perm ssion. In other words, if you start
to cross, M. Kaneshiro, you finish it. Then if, M.
Wor sham at some point, you want himto cross-exam ne
the witness, he will finish it. But if you two want
to tag-team so to speak, then get ny perm ssion
first.

THE DEFENDANT: Yes, sir. Well, there's —-
there’'s some — well, M. Worshamis thorough — he’'s
a thorough and conpetent attorney. And so if —- but,
you know, | mean nobody’'s perfect. So, you know, it’'s
possible to mss —- and so if | was to, you know —-
two heads are better than one. So if | was to observe
that he m ght have m ssed a —- you know, maybe a
small, you know —-

THE COURT: Then write him a note.

THE DEFENDANT: Wi ite hima note?

THE COURT: Wite hima note.

THE DEFENDANT: Okay.

THE COURT: Talk to him  \Whisper between
yoursel ves.

THE DEFENDANT: Okay, Your Honor.

V. Discussion.

A. The Matter of Representation.

Kaneshiro first contends the court conmitted plain

error in allowing himto proceed pro se.
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“We may recogni ze plain error when the error conmtted

affects the substantial rights of the defendant.” State v. Lee,

90 Hawai i 130, 134, 976 P.2d 444, 448 (1999) (citations and
internal block quote format omtted). See also Hawai‘ Rules of
Penal Procedure (HRPP) Rule 52(b) (2000) (“Plain errors or
defects affecting substantial rights may be noticed al though they
were not brought to the attention of the court.”).

Kaneshiro m sapprehends the situation at trial. He did
not proceed pro se. He asked to proceed pro se with the
assi stance of W rsham as standby counsel. That is what the court
al lowed and that is how Kaneshiro' s defense proceeded. | ndeed,
el sewhere in this appeal, Kaneshiro argues ineffective assistance
of counsel.

The trial court may permt such hybrid representation,

“inits discretion, as a matter of grace.” State v. Hrano, 8

Haw. App. 330, 334, 802 P.2d 482, 484 (1990) (internal quotation
mar ks and citation omtted). “The trial court abuses its

di scretion when it clearly exceeds the bounds of reason or

di sregards rules or principles of law or practice to the

substantial detrinment of a party litigant.” State v. Cullen, 86

Hawai i 1, 9, 946 P.2d 955, 963 (1997) (internal quotation marks
and citations omtted).
We see no abuse of discretion here. Before allow ng

hybrid representation, the court conducted a colloquy wth
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Kaneshiro commensurate with that required before it could allow
Kaneshiro to proceed purely pro se. The court continually
nonitored the hybrid representation as the trial progressed and

made sure that it remained appropriate. See State v. Hutch, 75

Haw. 307, 323, 861 P.2d 11, 20 (1993) (“As a general matter, the
pro se defendant must be allowed to control the organi zation and
content of his or her own defense, to nmake notions, to argue
points of law, to participate in voir dire, to question
W t nesses, and to address the court and the jury at appropriate
points in the trial. In determ ning whether the right of self-
representati on has been respected, the primary focus nust be on
whet her the defendant had a fair chance to present his or her
case in his or her own way.” (Brackets, internal quotation marks
and citations omtted.)). And Kaneshiro did not, at any tine
during the trial, conplain of any problenms with his hybrid
representation as it unfol ded.

Even if we assune, arguendo, that what the court
all oned was for Kaneshiro to proceed purely pro se, we see no
error. In this respect, Kaneshiro contends he was not conpetent
to waive his right to counsel because he was nedi cated and
suffered froma nmental illness. W disagree. Kaneshiro assured
the court that these circunstances were not affecting his
t hi nki ng or understanding. And the description of the coll oquy

and the ensuing trial that precedes this discussion denonstrates

-51-



t hat Kaneshiro knew, at all tinmes, exactly what was going on and
what he was doi ng.

Kaneshiro al so argues that he did not voluntarily waive
his right to counsel because he believed he had to proceed pro se
in order to obtain the bank surveillance videotape. This is
sinply not true. The court iterated and reiterated to Kaneshiro
ad nauseam that he could not have the videotape, no nmatter what.

Citing State v. Dow er, 80 Hawai‘i 246, 909 P.2d 574

(App. 1995), Kaneshiro contends the court’s colloquy | acked
certain advisenents required before a crimnal defendant may be

deened to have waived the right to counsel; specifically, that

he was not advised that self-representation may be
detrimental to his defense and that he bore the entire
responsibility if he failed to advance a critica
defense or to protect his rights at trial should he
failed [(sic)] to object to inmproper evidence or to
proffer the requisite offers of proof. He was not

advi sed that he may not afterward claimthat he had

i nadequat e representation.

On the contrary, the overall tenor of the colloquy conducted by
the court was to that effect. And at any rate, the purportedly
mandat ory advi senents adverted to are not mandatory, only

“gui delines which a trial court should follow to ensure that a
def endant who elects to proceed pro se at trial has voluntarily,
know ngly, and intelligently waived his or her right to the

assi stance of counsel at trial[.]” Dower, 80 Hawai‘i at 250,
909 P.2d at 578. Rather, the critical inquiry is into “the
totality of facts and circunstances of each particular case[.]”

Id. The totality of facts and circunstances of this case show —

-52-



if it were necessary so to showin this case of hybrid
representation — that Kaneshiro voluntarily, know ngly and
intelligently waived his right to the assistance of counsel at
trial.

We concl ude the court did not err in the matter of
Kaneshiro’ s representation.

B. Fitness to Proceed.

Kaneshiro next contends the court commtted plain error
in failing to conduct a proceeding, pursuant to HRS § 704-404
(1993 & Supp. 2001),° in order to determ ne Kaneshiro' s fitness
to proceed, where there was “reason to doubt [his] fitness to
proceed.” HRS § 704-404(1).

In this respect, the plain | anguage of HRS § 704-
404(1) establishes that the question whether to stay
the proceedings - thereby triggering the trial court’s
obligation to appoint a panel of exam ners pursuant to

HRS § 704-404(2) - in circunmstances where there is
. “reason to doubt the defendant’s fitness to
proceed” . . . is left to the sound discretion of the

trial court; that being so, the applicable standard of
review on appeal of a trial court’s refusal to stay
the proceedings and to appoint a panel of exam ners is
obvi ously abuse of discretion

? Hawai i Revi sed Statutes (HRS) § 704-404 (1993 & Supp. 2001)
provi des, in pertinent part, that “[w] henever . . . there is reason to doubt
the defendant’s fitness to proceed, . . . the court may i mmedi ately suspend
all further proceedings in the prosecution. . . . Upon suspension of further
proceedings in the prosecution, the court shall appoint three qualified
exam ners in felony cases . . . to examne and report upon the physical and
mental condition of the defendant.” HRS § 704-405 (1993) provides, in
rel evant part, that “[w]hen the defendant’s fitness to proceed is drawn in
question, the issue shall be determ ned by the court. . . . | f
contested, the court shall hold a hearing on the issue.” HRS 8 704-406 (1993)
provides, in pertinent part, that “[i]f the court determ nes that the
defendant | acks fitness to proceed, the proceeding against the defendant shall
be suspended, . . . and the court shall commt the defendant to the custody of
the director of health to be placed in an appropriate institution for
detention, care, and treatment.”
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State v. Castro, 93 Hawai ‘i 424, 426, 5 P.3d 414, 416 (2000)

(citations omtted). In this respect, “only sone rational basis
for convening a panel is necessary to trigger the trial court’s
power to stay the proceedi ngs and, thereafter, to appoint
examners.” 1d. at 427, 5 P.3d at 417 (internal quotation marks,
brackets and ellipsis omtted).

On this point, Kaneshiro argues that,

[a]l t hough Kaneshiro stated that the medication did
not affect his thinking and understanding at the
present tinme, he stated that he had “good days and bad
days,” |l eaving unanswered the question as to his
ment al capacity on his “bad days” and when he m ght
have them He was di agnosed as a “paranoid

schi zophrenic.”

These circunstances do not constitute a “rational basis” for
bel i eving that Kaneshiro was, at any tinme below, unfit to
proceed. They constitute, at best, a purely specul ative basis.
And perusal of the record reveals that Kaneshiro had no “bad
days” during the proceedings, only “good days.”

Kaneshiro al so contends that he was confused and | acked
under st andi ng of what was happening at certain points in the
proceedi ngs below. It is true that Kaneshiro appeared
nonentarily confused at certain junctures in the record.

However, in those instances, his confusion inmediately abated or
was i medi ately renedied. A review of the whole record
denonstrates that Kaneshiro's nonents of confusion were just

t hat, nonentary, and m nor.
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C. The Bank Surveillance Videotape.

Kaneshiro clainms the court erred in refusing his

request to subpoena the bank surveill ance vi deot ape.

We review a trial court’s ruling limting the
scope of discovery under the abuse of discretion
standard. A trial court’'s denial of a discovery
request based on relevance, however, will be reviewed
under the right/wong standard.

State v. Wiite, 92 Hawai‘i 192, 196, 990 P.2d 90, 96 (1999)

(citations omtted). The court deni ed Kaneshiro' s request
because it was not relevant. The court was right.

“Al t hough a defendant shoul d be afforded the
opportunity to subpoena relevant docunents, a defendant nay not
use the subpoenas duces tecumto |aunch a fishing expedition.”
Id. at 204, 990 P.2d at 102 (citations omtted; enphasis in the
original). In seeking the videotape, Kaneshiro was patently
trolling. Five people who reviewed the videotape appeared in
court. Horiki, the bank’s representative; the prosecutor; and
Vargo, Kaneshiro's second counsel, all reported to the court that
t he vi deotape of the bank’s | obby did not show Kaneshiro or
Vel asco, or any part of the incident. At trial, Rellin and
Spencer testified to the sane effect. Horiki also inforned the
court that the bank’s outside security caneras are trained on the
ATM machi ne, and not on the entrance to the bank where the
critical, later part of the incident occurred. Kaneshiro' s idee
fixe to the contrary notw thstanding, neither the incident nor

Its protagonists were shown on the videotape. Hence, it was not
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relevant and the court was right in refusing to i ssue a subpoena
for it.

Rellin testified, however, that the videotape showed
“everybody hovering or circling [Velasco] in the | obby |ike where
she was.” Wth this in mnd, we consider Kaneshiro's avernent
that the videotape would help himidentify the woman who
all egedly went to his vehicle and told himthat Velasco had
fainted in the bank. W assune this assertion is sonehow rel ated
to his insistence that the videotape would show hi mrendering aid
to Vel asco inside the bank. But this assertion is nere
specul ation, indistinguishable fromthe kind of w shful thinking
t hat actuates your typical “fishing expedition.” |d. And
assune, for the nonce, that woman woul d be shown on the
vi deot ape, and further assume, she would be identified and found.
The story Kaneshiro insists she would tell does not say whether
Kaneshiro thereafter entered the bank with grave concern or with
great anger. Kaneshiro nowhere enlightens us on this point.
| ndeed, there was nothing preventing Kaneshiro hinmself from
testifying about what the woman told himand what he did in
response.

We conclude the court was right in refusing to issue

t he subpoena.
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D. The State’s Expert Witnesses.

Kaneshiro mai ntains that the court conmtted plain
error in permtting the State’s expert w tnesses, Tom naga and
Okazaki, to opine on the cause of Velasco’ s injuries, because, he
all eges, they were not qualified to do so. Kaneshiro explains
that Tom naga was qualified as an expert only in the area of
surgery and critical care, and Okazaki only in the area of
radi ol ogy. Because neither was qualified as an expert in
forensics, he argues, neither was qualified to give an opinion as
to the cause of Velasco' s injuries.

“[We apply an abuse of discretion standard when
reviewing a trial court’s decision regarding the reliability of

expert testinony.” State v. Vliet, 95 Hawai‘i 94, 108, 19 P.3d

42, 56 (2001). We do not believe the court abused its discretion
in this respect.

We first observe that Tom naga and Okazaki did not
opine as to the cause or causes of Velasco' s injuries. They
opined that certain injuries were consistent with certain causes.
They al so addressed whether certain inpacts could result in
certain injuries.

But even if we take Kaneshiro’s argunent at face val ue,
we do not agree that, generally, a court abuses its discretion in
adm tting a physician’s opinion about the cause of an injury

within his or her field of expertise. Etiology is part and
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parcel of diagnosis and treatnent. W woul d expect that
physi ci ans concern thensel ves with the causes of the injuries
afflicting their patients. W would hope they would be vitally
interested, for exanple, in whether a burn was caused by heat,
chem cal or radiation. The fact that neither physician in this
case was qualified in forensics goes to weight and not to

admssibility. C. Dittov. MCurdy, 86 Hawai‘i 93, 109, 947

P.2d 961, 977 (App. 1997) (“extensive cross-exam nation of the
expert so as to elicit his or her assunptions and test his or her
data is a nore practical truth-seeking nethod than the excl usion
of relevant opinion testinony” (citation, internal quotation
mar ks and brackets onmitted)).

Furthernore, we are aware of no rul e agai nst an expert
w tness rendering not only expert opinions, but |ay opinions as
well. This being so, we question whether the opinions of the
physi cians were, if not adm ssible as expert opinions, adm ssible
as such. Hawaii Rules of Evidence (HRE) Rule 701 (1993).1°

Finally, we observe that Kaneshiro' s standby counsel,
Worsham wutilized his cross-exam nation of the physicians to
score points critical to Kaneshiro’'s contention that Vel asco’'s

I njuries were not caused by the fall or slamto the ground. Cf.

10 Hawaii Rul es of Evidence (HRE) Rule 701 (1993) provides that “[i]f
the witness is not testifying as an expert, the witness’ [(sic)] testinmony in
the form of opinions or inferences is |[imted to those opinions or inferences

which are (1) rationally based on the perception of the witness, and (2)
hel pful to a clear understanding of the witness’ [(sic)] testimony or the
determ nation of a fact in issue.”
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Roxas v. Marcos, 89 Hawai‘i 91, 124, 969 P.2d 1209, 1242 (1998)

(the doctrine of judicial estoppel “prevents parties from playing
‘fast and loose’ with the court or blowing ‘hot and cold during
the course of litigation” (citations and sone internal quotation
marks omtted)).

E. Sufficiency of the Evidence.

Kaneshiro next contends there was insufficient evidence
adduced at trial to convict himof assault in the first degree.

The test on appeal for a claimof insufficient evidence
is “whether, viewing the evidence in the light nost favorable to
the State, there is substantial evidence to support the

conclusion of the trier of fact.” State v. lldefonso, 72 Haw

573, 576, 827 P.2d 648, 651 (1992) (citations omtted). See also

State v. Tanmura, 63 Haw. 636, 637, 633 P.2d 1115, 1117 (1981).

“Substantial evidence is credible evidence which is of sufficient
quality and probative value to enable a nman of reasonabl e caution
to reach a conclusion.” |lldefonso, 72 Haw. at 577, 827 P.2d at
651 (citation, internal quotations marks and ellipsis omtted).
“The jury, as the trier of fact, is the sole judge of the
credibility of witnesses or the weight of the evidence.” Tanura,
63 Haw. at 637-38, 633 P.2d at 1117 (citations omtted).
“[Vlerdicts based on conflicting evidence will not be set aside

where there is substantial evidence to support the jury’s

findings.” Tsugawa v. Reinartz, 56 Haw. 67, 71, 527 P.2d 1278,
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1282 (1974) (citation and internal quotation marks omtted). “It
matters not if a conviction under the evidence as so considered
m ght be deened to be agai nst the weight of the evidence so | ong
as there is substantial evidence tending to support the requisite
findings for the conviction.” |[|ldefonso, 72 Haw. at 576-77, 827
P.2d at 651 (citation and internal quotation marks omtted).

On this issue, Kaneshiro focuses on certain specific
deficits he detects in the evidence adduced at trial.

We have di scussed and rejected his contention that the
State’s expert witnesses were not qualified to opine on the cause
of Vel asco’s injuries.

Kaneshiro al so conpl ains that neither doctor gave all!
of his or her opinions to “a reasonabl e degree of nedi cal
certainty.” W know of no rule requiring such an incantation.
Besi des, the opinions of the physicians were not the only sources
the jury could rely upon in deciding, beyond a reasonabl e doubt,

t hat Kaneshiro caused serious bodily injury to Vel asco.

Kaneshiro would rem nd us that both physicians

testified there had to be a blow or direct trauma to the left

side of the body to cause the ruptured spleen, but there was “a
total |ack of evidence” that there was any blow to the left side

of Velasco’s body. This claimis sinply not borne out by the

1 We observe that one of the State’'s expert witnesses, Gai

Tom naga, M D., gave her opinion that Velasco’s ruptured spleen posed a high
risk of death, “to a reasonable degree of medical certainty[.]”
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evi dence and reasonabl e inferences the jury could draw fromthe
evi dence.

Kaneshiro points to the dichotony of the left-side
spleen injury and the right-side collarbone and head injuries in
arguing that it was inpossible for Velasco to have suffered both
the former and the latter in the sanme incident. This point is
neither here nor there, for it was precisely the position of the
State that the ruptured spleen, at |least, was the result of
Kaneshiro’ s acti ons.

Kaneshiro conplains that there was no post-operative
exam nation of the spleen to determne that it was the ground
rat her than the paint can that caused the rupture. G ven the
totality of the evidence adduced at trial, no such exam nation
was necessary.

Final ly, Kaneshiro contends there was “absolutely no
evi dence” that he intended or knew that his conduct woul d cause,
specifically, a ruptured spleen.? But that is not what the
State was required to prove. Assault in the first degree is
commtted if a person “intentionally or know ngly causes serious
bodily injury to another person.” HRS § 707-710. The mens rea
of the of fense need not apply to the specific kind of serious

bodily injury involved in the particul ar case.

12 HRS § 702-204 (1993) provides, in pertinent part, that “a person
is not guilty of an offense unless the person acted intentionally, knowi ngly,
reckl essly, or negligently, as the |law specifies, with respect to each el ement
of the offense.”
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Wth respect to the material elements of the offense,
our review of the evidence adduced at trial, taken in the |ight
nost favorable to the State, reveals that there was substanti al
nay anple, evidence to support the jury’'s verdict. The evidence
was sufficient to convict Kaneshiro as charged.

F. Motion for a New Trial.

Kaneshiro argues that the court erred in denying his
notion for a newtrial, that was based upon, inter alia, the
prosecutor’s all eged m sconduct in violating the court’s rulings
in limine barring (1) adm ssion of evidence of Velasco' s drug
abuse, (2) adm ssion of evidence of Kaneshiro's drug abuse, (3)
adm ssion of evidence of Kaneshiro’s prior abuse of Velasco, and
(4) the use of the term*“victim?”

HRPP Rul e 33 (2000) provides that “[t]he court on

notion of a defendant nmay grant a newtrial to himif required in

the interest of justice.” See also State v. Matyas, 10 Haw. App.
31, 37, 859 P.2d 1380, 1383 (1993) (“HRPP Rule 33, which is
nodel ed after Federal Rules of Crimnal Procedure (FRCP) Rule 33,
provi des that the standard for granting newtrials is ‘in the
interest of justice.””). “[T]he trial court has broad powers to
grant a newtrial if for any reason it concludes that the trial
has resulted in a mscarriage of justice. Despite this broad

authority, however, notions for newtrials are not favored and
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new trials are to be granted with caution.” 1d. (brackets,
internal quotation marks and citations omtted).

“Prosecutorial msconduct warrants a new trial or the
setting aside of a guilty verdict only where the actions of the

prosecutor have caused prejudice to the defendant’s right to a

fair trial. To determ ne whether reversal is required under HRPP

Rul e 52(a)!® because of inproper remarks by a prosecutor which
could affect Defendant’s right to a fair trial, we apply the
har ml ess beyond reasonabl e doubt standard of review.
Furthernore, we may consider the nature of the m sconduct, the
pronptness of a curative instruction or lack of it, and the
strength or weakness of the evidence agai nst the defendant.”

State v. Schm dt, 84 Hawai‘ 191, 201, 932 P.2d 328, 338 (App.

1997) (internal quotation marks and citations omtted; footnote
added) .

Kaneshiro conpl ains that evidence of Vel asco’s drug
abuse was unal | oyed character evidence and, as such, had no

probative value.'* He argues, in the alternative, that the

13 HRPP Rul e 52(a) (2000) provides that “[a]lny error, defect,
irregularity or variance which does not affect substantial rights shall be
di sregarded.”

14 HRE Rul e 404(b) (Supp. 2001) provides:

Evi dence of other crimes, wrongs, or acts is not

adm ssible to prove the character of a person in order
to show action in conformty therewith. It may,
however, be adm ssible where such evidence is
probative of another fact that is of consequence to
the determ nation of the action, such as proof of
notive, opportunity, intent, preparation, plan,

knowl edge, identity, nodus operandi, or absence of

-63-



probative val ue of the evidence was slight and substantially
out wei ghed by its unfairly prejudicial inpact.?®

Vel asco, the alleged victimin this case, was hostile
to the State. This was inplied by evidence presented at trial of
her unwi | | ingness to cooperate in Kaneshiro s prosecution, and
confirmed by the substance of her testinony. Evidence of her
drug abuse elicited by the State was rel evant to inpeach her
testinmony in two respects. First, evidence that she had used ice
t he night before tended to cast doubt upon her nenory and
perception of the incident. Second, the evidence offered an
alternative explanation for her fainting spell in the bank —-
that she fainted because of her drug use the night before and not
because of the pain of her purportedly prior injuries. Wrsham
as nmuch as conceded the evidence had rel evance when he told the
court that the results of Tom naga’s toxicol ogy screen of Vel asco
had “anticipatorily inpeached” Vel asco.

Hence, the evidence was not purely character evidence

barred by HRE Rul e 404(b) (Supp. 2001). And we do not believe,

m st ake or accident. In crimnal cases, the proponent
of evidence to be offered under this subsection shal
provi de reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on
good cause shown, of the date, l|ocation, and genera
nature of any such evidence it intends to introduce at
trial.

15 HRE Rul e 403 (1993) provides that “[a]lthough relevant, evidence
may be excluded if its probative value is substantially outweighed by the
danger of wunfair prejudice, confusion of the issues, or m sleading the jury,
or by considerations of undue delay, waste of time, or needl ess presentation
of cumul ative evidence.”
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upon a review of all of the evidence, that its prejudicial inpact
substantially outweighed its probative value under HRE Rul e 403
(1993). In this connection, we renenber that the defense nmade no
objection to the evidence. W are also rem nded that Wrsham
made use of the evidence in closing argunent in an attenpt to
bol ster Velasco’s credibility. On balance, we do not believe
that the State’s introduction of evidence of Vel asco’ s drug
abuse, if it was prosecutorial msconduct in that it violated the
court’s ruling in Iimine, prejudiced Kaneshiro's right to a fair
trial. Schmdt, 84 Hawai‘i at 201, 932 P.2d at 338. Nor do we
believe it was a miscarriage of justice entitling himto a new
trial. Mtyas, 10 Haw. App. at 37, 859 P.2d at 1383.

Wth respect to Kaneshiro’ s condemation of the State’s
i ntroduction of evidence of his drug abuse, we first question
whet her such evi dence was i ndeed introduced by the State.
Kalili’s testinmony was that Kaneshiro, as he was standi ng over

Vel asco outside the bank, “looked Iike, you know, sonebody who

was on drugs. That’'s what | perceived it to be.” (Enphasis
added.) Furthernore, this testinony was apparently not asked for
nor otherwise elicited by the prosecutor. And it was inmmedi ately
followed by Kalili’s adm ssion that her observation was based
upon a patent preconception about WAai‘anae residents. Mreover

on cross-exam nation, Kaneshiro got Kalili to admt that the

agitation she had observed in himcould just as easily have been
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a sign that he was afraid for Velasco' s welfare. And Wrsham
during closing argunent, used Kalili’s admtted preconception to
tar the reliability of all of the State’s witnesses. Here again,
we do not believe, on bal ance, that evidence of Kaneshiro’s drug
abuse — if Kalili’s observation could be considered evidence of
such — prejudiced Kaneshiro’s right to a fair trial. Nor can we
say that it constituted a mscarriage of justice entitling himto
a new trial.

We acknow edge that the prosecutor, during his closing
argunent, obtusely referred to Kaneshiro’s and Vel asco’ s al | eged
drug abuse in an attenpt to counter any synpathy the jury m ght
have about the couple’ s penury. This was inproper. But that
reference was i medi ately objected to, and the objection
sustai ned, after which the prosecutor disavowed his remarks. In
I ight of the copious evidence agai nst Kaneshiro adduced at trial,
any residual prejudice was harnl ess beyond a reasonabl e doubt.

Cf. Schmidt, 84 Hawai‘i at 200-203, 932 P.2d at 337-40 (in light

of the overwhel mi ng evidence of the defendant’s guilt, the
cunul ative effect of several instances of inproper or arguably
| nproper comments by the prosecutor was harm ess beyond a
reasonabl e doubt).

Kaneshiro al so conplains of the State’s introduction of
evi dence of Kaneshiro’s prior abuse of Vel asco. W again
question whet her Kaneshiro’ s characterization of the evidence is

accurate. What he is conplaining about is evidence from State
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W t nesses Gay and Wahl about brui ses they detected on the right
side of Velasco's body —- to the eye, the cheek, the shoul der and
the arm Oher than this, there was no ot her evidence or
argunent presented to the jury that would directly or by

i nference connect the bruises with prior abuse by Kaneshiro. At
the point during Wahl's testinony that the prosecutor was about
to get into the subject of the age of the bruises, Wrsham

obj ected on the ground of relevance and the court sustained the
obj ection. W cannot concl ude, under these circunstances, that
the inference of prior abuse by Kaneshiro was reasonably before
the jury. 1In doing so, we keep in mnd that one of the critical
issues legitimately before the jury was the di chotony between
right-side injuries and left-side injuries, and the correspondi ng
i ssue of their respective ages, all nmade rel evant by Kaneshiro's
defense that Velasco had sustained the incrimnating injuries
before the incident at the bank. Indeed, the first nention of
the age of the bruises was nmade by Tom naga, under cross-

exam nation by Wrsham

Citing State v. Nonura, 79 Hawai‘i 413, 903 P.2d 718

(App. 1995), Kaneshiro argues that the use of the word “victim”
a total of ten tinmes during the testinonies of several State
Wi t nesses, was concl usive and connoted a predeterm nation that
Kaneshiro had indeed commtted a crinme agai nst Vel asco.

In Nomura, we held that under the circunstances of that

case, the use of the term®“victint in jury instructions
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constituted an inproper comment upon the evidence by the court,
prohi bited by HRE Rule 1102 (1993).' Nonura, 79 Hawai‘i at 416-
17, 903 P.2d at 721-22. W noted that whether the conpl ai ning

W tness was the object of the crine and whether she suffered
abuse were matters for the jury to decide. [d. at 417, 903 P.2d
at 722. W determ ned, however, that viewing the instructions in
their entirety, the use of the term*“victini was not prejudicial
and thus, was harmess error. 1d. at 418, 903 P.2d at 723.

The ruling in Nonmura precludes only the court from
referring to the conplaining witness as the “victinm inits jury
instructions. As we explained in Nomura, the rational e behind
HRE Rul e 1102 is that “judicial coment upon evidence risks
placing the court in the role of an advocate.” Normura, 79
Hawai i at 417, 903 P.2d at 722. “It is essential that the
presi ding judge endeavor at all tinmes to maintain an attitude of
fairness and inpartiality.” 1d. (internal quotation marks and
ellipsis omtted). That rationale does not apply here.

Here, all ten references to Vel asco as the “victinf
were made by State witnesses. W note, in addition, that seven
of the references were nade by Asnus, the State’s first w tness

and a purely foundati onal one, before the court sua sponte

16 HRE Rul e 1102 (1993) states:
The court shall instruct the jury regarding the
| aw applicable to the facts of the case, but shall not
comment upon the evidence. It shall also informthe

jury that they are the exclusive judges of all
questions of fact and the credibility of witnesses.
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i ntervened and adnoni shed the prosecutor regarding future use of
the termby his witnesses. The renmaining three references cane
during the testinonies of collateral State w tnesses Asato and
Goeas, with the last two references drawing the court’s sua
sponte adnmonition on the point, in the hearing of the jury.

In light of the foregoing circunstances, and in |ight
of the totality of the evidence, we conclude the use of the term
“victimi by the State witnesses, if inproper, was harmn ess beyond
a reasonabl e doubt .

G. Ineffective Assistance of Counsel.

For his final point on appeal, Kaneshiro contends his
st andby counsel, Wrsham provided ineffective assistance of
counsel by (1) failing to subpoena Vel asco’s son Roland to
corroborate Vel asco's testinony that she was injured by the paint
can before the subject incident, (2) failing to provide expert
W tnesses to testify on Kaneshiro’s behalf, and (3) failing to
object to inadm ssible testinony that Wrsham knew was
i nadm ssi ble. The standard for review ng ineffective assistance
of counsel clainms is well established. W apply it to this

i nstance invol ving standby counsel:

When an ineffective assistance of counsel claim
is raised, the question is: When vi ewed as a whol e
was the assistance provided to the defendant within
the range of conpetence demanded of attorneys in
crimnal cases? Additionally, the defendant has the
burden of establishing ineffective assistance of

counsel and nust neet the followi ng two-part test: 1)
that there were specific errors or om ssions
reflecting counsel’s lack of skill, judgment, or

diligence; and 2) that such errors or om ssions
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resulted in either the withdrawal or substanti al
i mpai rment of a potentially meritorious defense.

State v. Janto, 92 Hawaii 19, 31, 986 P.2d 306, 318 (1999)

(citation and internal quotation marks and bl ock quote formats
omtted).

Kaneshiro first clains that Wrsham rendered
i neffective assistance of counsel by failing to subpoena or to
otherwise call Roland to trial to corroborate Vel asco’' s testinony
that the can of antifouling paint she and Rol and were | oadi ng
fell on and injured her the norning of the incident in question.
This claimis spurious.

It is true that, before he was allowed to proceed pro
se Wi th Wborsham as standby counsel, Kaneshiro harped upon the
need to call Roland as a witness at trial. However, when Wrsham
was relegated to the status of standby counsel, just before jury
sel ection, Kaneshiro thus and then gained “actual control of his
defense[.]” Hutch, 75 Haw. at 324, 861 P.2d at 20. Thereafter,
no nention was nmade of subpoenaing Roland or calling himas a
witness at trial, let alone nention of a refusal or neglect by
Wrsham t o subpoena or otherw se assist Kaneshiro in getting
Roland to trial. |Indeed, after the direct exam nation of the
State’s first witness, Asnus, Kaneshiro asked the court to
subpoena a nunber of defense wi tnesses. There was no nention
t hen of subpoenaing Roland or calling himas a wi tness, or of any

problens relating thereto. And after the State rested its case,

-70-



Wor sham i nfornmed the court about his progress in having the
def ense wi tness subpoenas served. There again, there was no
menti on of subpoenaing Roland or calling himas a wtness at
trial, or of any problens relating thereto.

The next nention of the issue cane in the notions for
new trial. Despite Wrrshanmis attenpt to fall on his sword at the
hearing on the notions, the fact remai ns that Rol and was not
called as a w tness because of cost considerations, concern for

the twel ve-year-old’ s welfare and the fear that Rol and m ght

reveal on the witness stand untoward information about “a
questionable incident prior[.]” This Wrsham expl ai ned
repeatedly — before, during and after the trial — to the court

and, in one instance, to the jury. The record clearly shows that
these were the true reasons for the failure to call Roland as a
witness at trial, not any refusal or neglect by Worsham There
was no ineffective assistance of counsel in this respect.
Kaneshiro next clains that Wrshamrendered ineffective
assi stance of counsel by failing to obtain expert w tnesses for
the defense. This claimwas stated in various ways at various
junctures below. On appeal, the claimhas becone the failure to
provide a forensic witness on the trauma to Vel asco’s spl een.
This, despite Worsham s success in eliciting favorabl e opini ons
on the subject fromexpert w tnesses Tom naga and Ckazaki .
However, Kaneshiro has never, neither bel ow nor on appeal,

speci fied exactly what kinds of expert w tnesses would have
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hel ped him in what ways and with what testinonies. Here again,
Kaneshiro was, and still is, just fishing. Wite, 92 Hawai‘i at
204, 990 P.2d at 102. There was no ineffective assistance of
counsel in this respect, either.

Finally, Kaneshiro clains that Wrsham rendered
i neffective assistance of counsel by failing to object to
i nadm ssi bl e evidence that Wrsham knew was i nadm ssible. This
claimarises primarily fromvarious “adm ssions” Wrsham nade at
the hearing on the notions for a newtrial. Again, it is rather
obvi ous that Worsham fell on his sword for his client at the
hearing. And, in any event, the alleged failings were in
connection with the adm ssion of prior bad acts evidence and the
use of the term*“victim” W have considered these all eged
errors and determned themto be, at worst, harnm ess beyond a
reasonabl e doubt. There is nothing here that “resulted in either
the withdrawal or substantial inpairnent of a potentially
nmeritorious defense.” Janto, 92 Hawai‘i at 31, 986 P.2d at 318.
Hence, there was, in this final respect, no ineffective

assi stance of counsel.
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VI. Disposition.

The court’s July 10, 2000 judgnent is affirned.

DATED: Honol ul u, Hawaii, March 27, 2002
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