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I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘I

NI NA DOABETT, Plaintiff-Appellant, v.
JUDI TH MORRI' S, Def endant - Appel | ee,
and
DOE ENTI TI ES 1-10, Defendants

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO. 97-4063)

VEMORANDUM OPI NI ON
(By: Burns, C.J., Limand Foley, JJ.)

Plaintiff-Appellant N na Dowsett (Dowsett) appeals the
August 29, 2000 judgnent of the circuit court of the first
circuit, the Honorable Karen N. Bl ondin, judge presiding.
Dowsett al so appeals the follow ng orders of the court underlying
its August 29, 2000 judgnent: (1) the July 28, 2000 order
granti ng Defendant - Appel l ee Judith Morris’s (Mrris) notion for
sumary judgnent, (2) the July 28, 2000 order denying Dowsett’s
notion to continue the hearing on the notion for summary
judgnment , and (3) the August 29, 2000 order denying Dowsett’s

notion for reconsideration of the notion for sumrary judgnent.!?

! On appeal, Plaintiff-Appellant N na Dowsett (Dowsett) fails to

present discernible argunent specifically applicable to the circuit court of
the first circuit’s August 29, 2000 order denying Dowsett’s notion for
reconsi deration of Defendant-Appellee Judith Morris's (Mrris) notion for
sumary judgrment. Dowsett also fails to present discernible argunent with
respect to the followi ng points of error she presents on appeal: (1) “The
Court erred when it granted [Morris’s] Mdtion for Attorney’'s fees and Costs
filed on Septenmber 5, 2000, on Cctober 30, 2000"; and (2), “The Court erred
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W affirm
I. Background.

On April 9, 1993, Dowsett was injured when the car she
was driving was struck from behind, while stopped in traffic, by
a car driven by Mxrris. Qpposing pleadings bel ow described the
inmpact in different ways. Dowsett alleged that Mrris “caused
her vehicle to violently crash into [ny] vehicle” at
“approximately 15 mles per hour.” Morris mintained, on the
ot her hand, that she “tapped” the back of Dowsett’s car “at no

nore than 5 mles per hour.” Morris described the incident as “a
m nor | ow inpact rear-end accident[.]”

About four-and-a-half years after the accident, on
Cctober 3, 1997, Dowsett filed a conplaint against Mrris,
alleging that Morris had been negligent or reckless in operating
her vehicle, and that her wongdoi ng had caused Dowsett injury.
The conpl ai nt descri bed Dowsett’s injuries as foll ows:

“[ Dowsett] suffered severe physical injuries, pain, suffering,

serious enotional distress, and a | oss of enjoynent of |ife.

when it entered the Amended Judgnment [(the judgment on the order granting
Morris's motion for attorney’'s fees and costs)] on October 31, 2000.” Hawai-i
Rul es of Appell ate Procedure (HRAP) Rule 28(b)(7) (2001) provides, in relevant
part, that the opening brief on appeal shall contain “[t]he argunent,

contai ning the contentions of the appellant on the points presented and the
reasons therefor, with citations to the authorities, statutes and parts of the
record relied on. The argunent may be preceded by a concise summary. Points
not argued may be deened waived.” See also Weinberg v. Mauch, 78 Hawai‘i 40,
49, 890 P.2d 277, 286 (1995) (failure to present argument on a point of appea
in accordance with HRAP Rul e 28(b)(7) renders point “not subject to review by
the appellate court). We will therefore not review the neglected order and
poi nts of error.
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[ Dowsett] further incurred property |oss and nedi cal expenses.”
Dowsett’s May 27, 1999 pretrial statenent described the injuries
caused by the accident in |language identical to that used in her
conpl ai nt.

Apparently, no police report on the accident had been
filed, and service of the conplaint and sutmmons was del ayed by
Dowsett’s | ack of know edge of Mrris’s whereabouts. Dowsett
eventually served Morris on January 8, 1999. Morris answered the
conpl aint on January 25, 1999, and in her answer asserted various
def enses, including, that “[Dowsett’s] claimis barred in whole
or part by the applicable provisions of HR' S. 8431.” 1In her
July 26, 1999 responsive pretrial statement, Mrris raised, inter
alia, “the defense that [Dowsett’s] clainms are barred by the
appropriate provisions of Hawaii’s no-fault |aw.”

On April 19, 1999, Dowsett’s attorney signed and filed
a certificate of service of Dowsett’s answers to interrogatories
propounded by Mrris. Dowsett’s answers, dated April 19, 1999,
were not given under oath and signed by Dowsett, as required by
Hawai i Rules of Civil Procedure (HRCP) Rule 33(a) (1999). They

were signed by her attorney instead. They included the

f ol | owi ng:
6. State all physical and/ or mental injuries or conditions you
claimare a result of the incident.

Answer: Inability to function in nmy daily routine as a wife
and not her of three and then four children. M/ neck and back hurt so
much, | was unable to take care of ny baby, nurse him clean our condo,
take care of my family. | could not exercise, because | did not want to

do any further danmage and | had searing pain fromny neck down ny arm
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and | eg.

7. State all physical and/ or nmental injuries or conditions you
suffered fromat any tinme before the accident.
Answer: At the tine of the accident | was 38. | had not
had any previous car accidents. | had three children. M husband and

visited the chiropractor as preventive maintenance fromtine to tine
(when we felt we could afford it) and we both felt it was inmportant to
stay in alignnent.

8. State all physical and/or nmental injuries or conditions you
have incurred since the date of the incident which you claimeither (a)
aggravated your incident [(sic)] or (b) were new injuries.

Answer: Since the accident we have had another child. He
is now 4 years old. It was a normal pregnancy and natural birth. What
has aggravated ny condition was not getting enough treatnment so that |
could go back to exercising nore vigorously to maintain ny strength and
maxi nmi ze my heal t h.

11. List all nedical or health care expenses you incurred as a
result of the incident.
Answer : Rathjen Clinic $3, 778. 06

Koi chiro Togo 1, 480. 23
Koi chiro PT 2,386.41
Lyna Mori not o,
LAc, LM 1,291.42
Vi ct or Koyoday 592.06 (at |east)
[ (TOTAL $9, 528. 18)]

12. I f applicable, identify each insurance carrier providing no-

fault benefits or which mght provide no-fault benefits to you.
Answer: Aetnaf.]
13. If you are claimng any | oss of earnings as a result of the
i ncident, state the periods of time you were off work, state the name of
enpl oyer, their [(sic)] address, rate of pay, and the anmount of such

| oss.
Answer: Not applicable.
14. What | oss of earnings, if any, do you believe youwll incur
in the near future as a result of the accident?
Answer: If an injury to ny back or neck occurs in the

future, what stops any future insurer fromclainmng it is because of
this injury? It’s inportant that this past injury is treated fully to
allow ne to get strong, be able to exercise, and prevent further
injuries.

An arbitration was held under the Court Annexed
Arbitration Program On COctober 29, 1999, the arbitrator found
for Morris on liability, because “[Dowsett] failed to neet any of
the tort/no-fault thresholds.” On Novenber 1, 1999, Dowsett
filed a notice of appeal of the arbitrator’s award and a request
for trial de novo. On Decenber 2, 1999, the court set a jury

trial on Dowsett’s conplaint for Cctober 2, 2000.
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On May 3, 2000, Morris filed a “Mtion for Summary
Judgnent for Failure to Meet Tort Threshold.” The notion was
served upon Dowsett’s attorney on May 8, 2000. The hearing on
the notion was set for July 6, 2000, less than a nonth before the
di scovery cut-off date.

Morris based her notion on Hawaii Revised Statutes
(HRS) 8§ 431:10C 306 (1993), which provided, in pertinent part:

(a) Except as provided in subsection (b), this article abolishes
tort liability . . . with respect to accidental harmarising from notor
vehicl e accidents occurring in this State[.]

(b) Tort liability is not abolished as to the foll ow ng persons,
their personal representatives, or their |egal guardians in the
foll owi ng circunstances:

(1) (A Death occurs to such person in such a notor vehicle

acci dent;

(B) Injury occurs to such person which consists, in whole
or in part, in a significant permanent | oss of use of
a part or function of the body; or

(O Injury occurs to such person which consists of a
per manent and serious disfigurenment which results in
subj ection of the injured person to nmental or
enoti onal suffering;

(2) Injury occurs to such person in a notor vehicle accident in
whi ch the anount paid or accrued exceeds the nedical -
rehabilitative limt established in section 431:10C 308 for
expenses provided in section 431:10C 103(10)(A) and (B);
provi ded that the expenses paid shall be presuned to be
reasonabl e and necessary in establishing the nedical -
rehabilitative limt; or

(3) Injury occurs to such person in such an accident and as a
result of such injury that the aggregate limt of no-fault
benefits outlined in section 431: 10C-103(10) payable to such
person are exhaust ed.

At the tine of the accident, the aggregate limt of nedical-
rehabilitative expenses referred to in HRS § 431: 10C- 306(b) (2)
was $10, 000. 00 per person. HRS 8 431:10C 308(c) (1993); HRS §
431: 10C- 103 (1993).

In the menmorandum in support of her notion for summary

judgment, Morris clainmed that Dowsett did not conme within any of
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the three applicable exceptions to the general abolition of tort
liability in notor vehicle accident cases, because (1) Dowsett
did not suffer an injury in the accident “which consists, in
whole or in part, in a significant permanent | oss of use of a
part or function of the body[,]” HRS § 431:10C 306(b)(1)(B); (2)
Dowsett did not incur nedical-rehabilitative expenses for
injuries sustained in the accident in excess of the aggregate
limit of $10,000.00, HRS § 431:10C 306(b)(2); and (3) Dowsett did
not exhaust the aggregate Iimt of no-fault benefits payable to
her as a result of the accident. HRS 8§ 431:10C 306(b)(3).°?
Hence, Morris maintained, tort liability was abolished in this
case and full sunmary judgnment in her favor was appropriate.
Morris attached three exhibits to her notion, Exhibits
A, B and C. As Mixris concedes on appeal, Answering Brief at 22
n.11, Exhibit B® was not properly before the court at the hearing
on the nmotion, and Exhibit C' was surplusage. The remaining
exhibit, Exhibit A was a copy of Dowsett’s April 19, 1999
answers to the interrogatories propounded by Mrris. 1In a

decl aration attached to the notion, Mrris’s attorney stated,

2 Dowsett did not dispute below, and does not dispute on appeal,

that she did not exhaust the aggregate Iimt of no-fault benefits payable to
her as a result of the accident. Hawaii Revised Statutes 8§ 431: 10C 306(b) (3)
(1993).

3 Exhi bit B was a copy of a December 9, 1993 report by Porter V.
Turnbull, D.C., on his Decenber 1, 1993 i ndependent nedical exani nation of
Dowset t .

4 Exhi bit C was a copy of the Cctober 29, 1999 arbitration award in
this case.
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under oath and penalty of perjury and “to the best of ny

knowl edge and belief[,]” that “the attached Exhibit ‘A is a true
and correct copy of Plaintiff N na Dowsett’'s Answers to Defendant
Judith Morris’ First Request for Answers to Interrogatories.”

On June 27, 2000, Dowsett filed a nenorandum signed by
her attorney, in opposition to Morris's notion for sunmary
judgnent. In the nmenorandum Dowsett’s attorney stated, in
pertinent part:

B. [Dowsett] has had extensive treatnment for back injury and pain
and incurred additional expenses toward neeting tort threshold since a
wor k-rel ated i ncident on Cctober 5, 1999 which aggravated her previous
back condition. The work injury should be apportioned a percentage
attributable to the auto accident in the instant case. Extensive
nmedi cal records and billing have been obtai ned and attached hereto as
exhibits. A percentage of such nedical bills and expenses shoul d be
consi dered expenses for meeting the tort threshold in this case.

As of the date of the subm ssion of [Dowsett’s] Prehearing
St at ement on Septenber 30, 1999,° [Dowsett’s] attorneys were able to
obtain records and billing in the sumof $9,528.18, which is $471.82
short of the no fault tort threshold of $10,000. dearly, the
addi tional expenses shown in the attached exhibits of $3,443.75 prove
that there have been sufficient expenses for [Dowsett] to neet tort
threshold. [Dowsett] has also filed a nmotion to continue the hearing on
[Morris’s] nmotion for summary judgment now scheduled for July 6, 2000 in
order to ontain [(sic)] further records and to obtain the medica
opi nion of Dr. Gregory Chow |[(Dr. Chow)], [Dowsett’s] treating
physician, as to [Dowsett’s] previous back problens, the pernmanency
thereof, the natter of apportionnment and the diagnosis and treatnment of
[ Dowsett’ s] back pain and injuries.

C. [Dowsett] has suffered a pernmanent |oss of use of a part or
function of the body.

[ Dowsett] submits the attached Affidavit of Ni na Dowsett in which
she outlines her injuries and I oss or [(sic)] use of a part or function
of her body which has prevented her from continuous pain-free |iving.

[ Dowsett] believes that her injures are pernanent.

In the instant case based upon the Affidavit of Plaintiff N na
Dowsett has subsequently suffered a work rel ated incident aggravating
her previous back injury, for which she has incurred expenses which
contribute to the neeting of the tort threshold as well as potenti al

> It is not clear fromthe record what Dowsett’s attorney was

referring to when she nentioned the “Prehearing Statenent on Septenber 30,
1999[.]"
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permanent injuries. Such problens have been in existence for
approxi mately seven years, which point to the permanency of her
condition. She lives in the body that has suffered a significant
permanent | oss of use of part or function

(Footnote supplied.) Attached to Dowsett’s nenorandum i n
opposition was her affidavit, in which, “being duly sworn on

oath,” she deposed as foll ows:

1. Affiant was in an accident on april [(sic)] 9, 1993 whereby a
vehicle driven by [Morris] failed to stop in tine and rear-ended affiant
whil e traveling on Kamaehaneha H ghwayupon [(sic)] inpact, affiant felt

a jolt to her nech [(sic)] and back

2. Currently affiant is suffering froma limted range of notion
in her neck and continuous pain in her back. Affiant went to see [Dr.

Chow] for the recent QOctober 5, 1999 work-related injury, wherein he
begi ns his Cctober 11, 1999 “Initial Report” as follows:
Ms. Dowsett is a 46-year old woman who has chief conplaint of
previously (enphasis ours) very severe back pain. She injured

herself while working on Cctober 5, 1999. She was |ifting heavy

buckets of ice and cases of soda. She states that her |ower

“froze up.” She reported the injury to her supervisor and then
went to Straub Occupational Medicine. She was treated wth sone

anti-inflamatories. . . . She states that her pain was very
severe in her |ow back going into both |legs, left worse than

right. The pain was bad enough that she was having col d sweats.

3. Affiant’s back is currently very painful (needle-like and

el ectric shock-1ike type pain), both while sleeping and awake during the
day. Affiant cannot bend or turn her body w thout pain, and cannot wal k

any distance. This condition has prevented affiant fromthe norma
or function of her upper body.

4, Affiant has included in Exhibit 1 additional expenses incurred
for treatnents by Key to Life Chiropractic on Maui, receipts for shoes

recomrmended by Dr. Chow, a firner bed, and nmassage obtained as

reconmended by Dr. Chow. Further, affiant made personal direct paynents

to Rathjen dinic.

(Enphasis and ellipsis in the original.)

Al so attached to Dowsett’s menorandum in opposition was

the Exhibit 1 referred to in Dowsett’'s affidavit. It consisted

of seven pages.

The first page was a col |l age copy of various itens —-

first, the business card of Sandra L. Cegg, L.MT., a licensed

massage therapi st practicing in the Kahal a Professional Building



i n Honol ul u; second, a business card fromKey to Life
Chiropractic in Napili, Maui, with the name Edi e Van Hoose
handwitten on the copy and the printed title of |icensed nmassage
therapist; third, Dowsett’s Decenber 29, 1999, $50.00 check,
witten to Key to Life Chiropractic, without indication of its
pur pose on the meno |ine but with a notation hand-witten on the
copy -- “Maui”; and fourth, a receipt fromthe Foot Locker store
at Kahala Mall, date indecipherable, indicating an expenditure of
$124.97 for certain unintelligibly-coded items, with a rem nder
hand-witten on the copy -- “Keep for Back Injury[.]”

The second page was a copy of a typed, unsigned
“Reeval uation” of Dowsett, purportedly by an outfit naned
Ther apeuti ¢ Bodyworks in Honol ulu, dated February 25, 1994,
referencing the “Date of Injury” as “04-09-94, no-fault[,]” and
t he insurance conpany as “AEtna [(sic)] Casualty & Surety[.]” It
also indicated a referral by Dr. John Rathjen, D.C. It related
“Subj ective Statenments” of conplaints simlar to those Dowsett
conpl ained of in her answers to the interrogatories propounded by
Morris. The “Subjective Statements” also included this entry:
“her synptons progressively getting worse due to no treatnent
since June, 1993.”

The third page was a copy of a Decenber 27, 1995
i nvoi ce from Coyne Mattress Co., Ltd. in Wi pahu, showi ng a sale
to Dowsett’s husband of a “Cal King Mattress” and presumably

associ ated itens, for $385.42.



The fourth page was a copy of a June 13, 2000 st atenent
fromStraub Cinic & Hospital in Honolulu, sent to Dowsett’s
husband for patient Dowsett, showi ng a bal ance due, w thout
insurer contribution, of $44.47, and an indication of
uni dentified services performed on October 6, 1999 by Deborah A
Agles, MD., in “CLAIM#: 47562715.”

The fifth page was a copy of an Cctober 6, 1999 credit
card statenent, containing a handwitten notation, “Terry’s
[ (presumably, Dowsett’s husband)] Master Card[.]” It showed a
Sept enber 26, 1999, $228.05 charge, underlined by hand, nade at
the Cal -Neva Resort in Crystal Bay, California, alongside of
whi ch was a handwitten notation, “$80.00 Massage[.]”

The sixth page contained a copy of a June 9, 1995
check, in the amount of $90.00, witten by Dowsett to the Rathjen
Clinic, without any indication as to its purpose.

The seventh and final page contained a copy of a
Novenber 15, 1999 prescription slip fromDr. Chow for Dowsett,
prescribing, “Massage Therapy 1-2 x/wk for 2-3 wks[.]”

The day after Dowsett filed her nenorandumin
opposition to Morris’s notion for sunmary judgnment, Dowsett’s
attorney filed sonme supplenmental exhibits in opposition, Exhibits
2-7. In a declaration included in the filing, Dowsett’s attorney
-- “being duly sworn on oath” and “under penalty of |aw --
expl ai ned that the suppl enental exhibits had not been attached,

along with Exhibit 1, to the nenorandumin opposition filed the
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day before, “because of a malfunction with the office copy

machi ne.” Dowsett’s attorney declared that Exhibits 3-7 were
records and/or billings froma physical therapy office, a
chiropractor’s office and two physicians, one of whomwas Dr.
Chow. Dowsett’s attorney further deposed that Exhibit 2, show ng
a total of $3,443.75, was, “to the best of Declarant’s know edge,
a summary of expenses incurred as contained in Exhibits 1 through
7 that are in addition to the $9,528.18 in no fault expenses
toward tort threshold that was previously submtted.” Exhibits
3-7 conprise a volumnous filing. Most of the nedical and

physi cal therapy records refer to Dowsett’s October 5, 1999 work
injury. Inexplicably, many refer to various dermatol ogi cal or
gynecol ogi cal probl ens Dowsett was experiencing.

On June 29, 2000, Dowsett filed a notion to continue
the July 6, 2000 hearing on Mrris’s notion for summary judgnent.
The hearing on the notion to continue was set for the sane tine
as the hearing on the notion for sumary judgnent. In a hand-
dated, June 22, 2000 decl aration attached to the notion to
continue, Dowsett’s attorney stated, “under penalty of law,]”

but this tinme not under oath:

3. [Dowsett’'s] treating physician, [Dr. Chow], has been contacted
by this office in connection with his opinion as to necessary future
medi cal expenses and as to injuries sustained by [Dowsett] which qualify
as an exception to the abolition of tort liability under HRS Sec.
431:10C-306. He is in the process of preparing his report, but has
advi sed us that he will be unable to conplete it in the tine for the
filing of the Opposition Menorandumin this case, which Opposition
Menoranda [(sic)] is due June 27, 2000.

4. |[Dowsett] seeks a continuance of [Morris’s] Mtion for Sunmary
Judgrment for the follow ng reasons:

-11-



a) Declarant and [co-counsel] will be out of the State
attendi ng the Anerican Bar Association neetings and conducti ng
depositions fromJuly 6, 2000 until July 23, 2000. There will be no
other attorney fanmiliar with this case to be present in Court for the
heari ng schedul ed on July 6, 2000.

b) [Dowsett] has had extensive treatnment for back injury
and pain and has incurred additional expenses toward meeting tort
threshol d since a work-rel ated incident on Cctober 5, 1999 which
aggravat ed her previous back conditions.

c) This work injury should be apportioned with a percentage
attributed to the auto accident in the instant case. Extensive nedica
records and billings have been obtained, a portion of which should be
consi dered expenses for neeting the tort threshold in this case.

[ Dowsett] has diligently collected nuch of the relevant data as to
addi tional expenses; however, nore tine is required to obtain conplete
records.

d) [Dr. Chow] has been treating [Dowsett] in this case.
However, despite many calls to Dr. Chow s office, there will not be
sufficient tine to obtain a conplete nedical opinion fromhi mregarding
t he previous back problens, the pernmanency thereof, the matter of
apportionment and di agnosis and treatnent for [Dowsett’s] back pain and
injuries. Dr. Chow was out of the office fromJune 26, 2000 and will be
on vacation until July 18, 2000 and therefore your Decl arant was not
able to secure an affidavit or deposition fromhimon the rel evant
i ssues. Therefore, nore tine i s needed to obtain a medical opinion from
Dr. Chow, [Dowsett’s] treating physician, in order for this Court to
make the appropriate ruling on the defense notion.

5) Declarant therefore believes that under [HRS] Rule 56(e) and
56(f) [(2000)] the Court “may order a continuance to permt affidavits
to be obtained or depositions to be taken or discovery to be had or may
make such other orders [(sic)] as is just.” Your Declarant believes
that a continuance in this case wold be appropriate.

On the norning of July 6, 2000, the day set for the
hearing on Morris’s notion for summary judgnent and Dowsett’s
notion to continue, Dowsett noticed the deposition of Dr. Chow,
set for July 28, 2000.° At the hearing, an associate of
Dowsett’s attorney appeared and argued the notions. The court
heard and orally denied Dowsett’s notion to continue, comenting
t hat,

It doesn't appear to the Court that [Dowsett has] denonstrated that [she
has] had an insufficient anmount of time to conduct the discovery. The
di scovery cut-off is less than a month away. And it appears that they
have -- [Dowsett] has had an anple opportunity to conduct the necessary

6 There is no indication in the record that the deposition of

Gregory Chow, MD., was ever taken
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di scovery or to obtain any necessary affidavit.

The court then heard and orally granted Morris’s notion for
sumary judgnent, finding that

[Morris] has met [her] burden of establishing that there is no genuine
issue as to any material fact and that [Morris] is entitled to judgnent
as a matter of law. [Dowsett] has failed to subnit appropriate
information to indicate that there are genuine issues for trial.
Therefore, the notion is granted.

On July 21, 2000, three days after Dr. Chow was to have returned
fromhis vacation, Dowsett filed a notion for reconsideration of
the notion for summary judgnment. The notion for reconsideration
made no nention of Dr. Chow.

The court’s witten order denying Dowsett’s notion to
continue was filed on July 28, 2000, along with the order
granting Morris’s notion for summary judgnent. The order denying
Dowsett’s notion for reconsideration was filed on August 29,

2000, the sane day the court entered final judgnent in favor of
Morris and agai nst Dowsett. This tinmely appeal followed.
IT. Discussion.

As noted previously, only two primary issues are before
us on this appeal: (1) whether the court erred in denying
Dowsett’s notion to continue, and (2) whether the court erred in
granting Morris’s notion for summary judgmnent.

A. The Motion to Continue.

The suprene court has stated the applicable standard of
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review of a notion to continue prem sed upon HRCP Rule 56(f):~

Atrial court’s decision to deny a request for a continuance
pursuant to HRCP Rule 56(f) will not be reversed absent an abuse of
discretion. See Wlder v. Tanouye, 7 Haw. App. 247, 254, 753 P.2d 816,
821 (1988). Additionally, the “request must denonstrate how

post ponerment of a ruling on the nmotion will enable himJ[or her], by
di scovery or other nmeans, to rebut the novants’ showi ng of absence of a
genui ne issue of fact.” 1d. at 253, 753 P.2d at 821 (citations and

internal quotation marks onmitted). An abuse of discretion occurs “where
the trial court has clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substantia detrinment of a
party litigant.” State ex rel. Bronster v. United States Steel Corp.,
82 Hawai ‘i 32, 54, 919 P.2d 294, 316 (1996).

Josue v. lsuzu Moetors Anerica, Inc., 87 Hawai ‘i 413, 416, 958

P.2d 535, 538 (1998) (brackets in the original).

In Wlder, we held that an HRCP Rul e 56(f) continuance
had been properly denied because “Wlder failed to give any
reason why he had been unable to conduct adequate discovery
during the period of 29 nonths since Septenber 10, 1984, when he
filed the original conplaint.” WIder, 7 Haw. App. at 253, 753

P.2d at 821 (citation omtted). Cf. Crutchfield v. Hart, 2 Haw

App. 250, 252, 630 P.2d 124, 126 (1981) (HRCP Rule 56(f)
conti nuance i nproperly denied where there was only a three nonth
interval between the filing of the conplaint and the filing of
the notion for summary judgnent).

Here, Dowsett failed to give any reason why she could

not conduct adequate discovery during the twenty-nine nonth

7 Hawai i Rul es of Civil Procedure (HRCP) Rule 56(f) (2000) provides
that, “Should it appear fromthe affidavits of a party opposing the notion
[for summary judgnent] that the party cannot for reasons stated present hy
affidavit facts essential to justify the party's opposition, the court may
refuse the application for judgnment or nay order a continuance to permt
affidavits to be obtained or depositions to be taken or discovery to be had or
may nake such other order as is just.”
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interval between the filing of her conplaint and the filing of
Morris’s notion for sunmary judgnment. It is surely al so germane,
with respect to Dowsett’s know edge of the purported permanence
of her physical |oss and the cost of her treatnment, that the
not or vehicl e acci dent occurred sone four-and-a-half years before
her conplaint was filed. Moreover, Dowsett should have known
perti nent discovery was necessary by the time Mrris raised the
perti nent defenses in her answer and responsive pretrial
statenment in January and July of 1999, respectively. Certainly,
Dowsett mnust have known in Cctober 1999, when the arbitrator
rul ed agai nst her because she “failed to neet any of the tort/no-
fault thresholds.”

Even assum ng, arguendo, that the need for adequate
di scovery first became evident and exi gent when the notion for
sumary judgnent was served on May 8, 2000, Dowsett has no
expl anation for the persistence of inadequate discovery nearly a
nont h-and-a-half later on June 22, 2000, the date of her
attorney’s declaration in support of the notion to continue.
| ndeed, even on that date, there were four days renaining before
Dr. Chow was to | eave on his vacation, in which Dowsett could
have obtained at least his affidavit rebutting the notion for
summary judgnent or, at the very least, his affidavit confirmng

the need for a conti nuance.
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Dowsett states her position on appeal as foll ows:

In our case, the testinmony of [Dr. Chow] would have definitively
established that [Dowsett’s] injuries fromthe [accident] were
aggravated by the Cctober 1999 work-related injury. This being the
case, clearly a portion of [Dowsett’s] nedical expenses for the Qctober
1999 injury would have been applicable to reach the tort threshold
([ Dowsett] | acked only $471.82 fromthe anpbunt argued by Morris to meet
the threshold). The testinmony of [Dr. Chow] would al so have
definitively established that Ms. Dowsett nmet the statutory standard for
a Per manent Loss.

Opening Brief at 9-10.

The | ower court denial of the notion for continuance was an abuse
of discretion. In every case where the party opposing the notion for
summary judgrment conplies by giving reasons in support of the
conti nuance, the continuance is granted.

At page 16 of the Answering Brief, Appellee Mirris states:

In this case, as in Wlder, Dowsett failed to explain why she
could not present by affidavit facts essential to justify her
opposition, and failed to give any reason why she had been unabl e
to conduct adequate di scovery during the period of 9 nonths since
Cct ober 5, 1999, when she all egedly experienced a work-rel at ed
injury.

The second part of the above statenent has nothing to do with HRCP
[Rule] 56(f) — there is no requirenent that an explanation be nmade as
the reasons [(sic)] for inadequate discovery. HRCP [Rule] 56(f) nerely
requires that a party state the reasons that they cannot obtain facts
essential to justify opposition. This Court should totally disregard
Morris’ attenpt to place a burden on Dowsett which is not contained in
the Rules of Civil Procedure.

Reply Brief at 4-5.

We agree that an HRCP Rul e 56(f) novant “nust
denonstrate how postponenent of a ruling on the notion [for
summary judgnent] will enable himor her, by discovery or other
means, to rebut the novants’ show ng of absence of a genuine
i ssue of fact.” Josue, 87 Hawai‘i at 416, 958 P.2d at 538
(brackets, citation and internal quotation marks omtted). See

also Wlder, 7 Haw. App. at 253, 753 P.2d at 821; HRCP Rule

56(f). But we do not agree with Dowsett’'s foll ow ng assertion --
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t hat why she could not conduct adequate di scovery before the
hearing on the notion for summary judgnent was irrelevant to the
court’s decision on her notion for continuance. Dowsett’s

position ignores established |aw, see, e.qg., Wlder, 7 Haw. App.

at 253, 753 P.2d at 821, and essentially gives the party opposing
a notion for summary judgnent a carte blanche continuance W t hout
regard to that party’ s diligence. This is unfair to the novant
and inimcal to the admnistration of justice.

At any rate, we do not agree that Dowsett fulfilled the
very requirenent she contends was the only one incunbent upon her
-- to “denonstrate how postponenent of a ruling on the notion
[for summary judgnent] will enable . . . her, by discovery or
ot her nmeans, to rebut [Mrris’s] showi ng of absence of a genuine
i ssue of fact.” Josue, 87 Hawai‘i at 416, 958 P.2d at 538
(brackets, citation and internal quotation marks omtted).
Nowhere in the materials Dowsett submtted to the court --

i ndeed, nowhere in the record -- does Dr. Chow express or inply
an opinion, or the willingness to render an opinion, wth respect
to the nedical-rehabilitative expenses attributable or
apportionable to Dowsett’s notor vehicle accident, or the
purported significant, permanent | oss of use of a part or
function of Dowsett’s body. Dowsett’s adamant assertions that
Dr. Chow woul d have done so if a continuance had been granted

ring hollowin light of the conplete absence of reference to or
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opinion fromDr. Chow in Dowsett’s notion for reconsideration of
the notion for summary judgnent, filed three days after Dr. Chow
was supposed to have returned fromhis vacation

We conclude that the court did not abuse its discretion
in denying Dowsett’s notion to continue.
B. The Motion for Summary Judgment.

“On appeal, an award of summary judgnent is reviewed
under the sanme standard applied by the trial court.” Pioneer

MIl Co., Ltd. v. Dow, 90 Hawai‘i 289, 296, 978 P.2d 727, 734

(1999). HRCP Rule 56(c) (2000) establishes the standard:

The [summary] judgment sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party is
entitled to a judgnent as a matter of |aw

“Afact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenents of a

cause of action or defense asserted by the parties.” Macabio v.

TIGIns. Co., 87 Hawai‘ 307, 312, 955 P.2d 100, 105 (1998)

(citation and internal quotation marks omtted).

In considering a notion for sunmary judgnent,

t he evi dence nmust be viewed in the light npst favorable to the non-
nmoving party. In other words, we must view all of the evidence and the
i nferences drawn therefromin the |ight nost favorable to the party
opposi ng the noti on.

Pioneer MI1l, 90 Hawai‘i at 296, 978 P.2d at 734 (brackets,

enphasis, ellipsis, citation and internal quotation nmarks

omtted). HRCP Rule 56(e) (2000) governs the kind of evidence
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that may be considered on a notion for summary judgnent:

Supporting and opposing affidavits shall be nade on persona
know edge, shall set forth such facts as would be adnissible in
evi dence, and shall show affirmatively that the affiant is conpetent to
testify to the matters stated therein. Sworn or certified copies of al
papers or parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may pernit affidavits to be
suppl enent ed or opposed by depositions, answers to interrogatories, or
further affidavits. When a notion for sunmary judgnment is made and
supported as provided in this rule, an adverse party may not rest upon
the nmere allegations or denials of the adverse party’s pleading, but the
adverse party’'s response, by affidavits or as otherwi se provided in this
rule, rmust set forth specific facts showing that there is a genuine
issue for trial. |If the adverse party does not so respond, sumrary
judgrent, if appropriate, shall be entered agai nst the adverse party.

Accordingly, and as detailed previously, the only item
of evidence Morris properly presented to the court on her notion
for sunmary judgment was Dowsett’s answers to the interrogatories
propounded by Morris. See HRCP Rules 56(c) & (e) (both
specifically referencing answers to interrogatories as evi dence
properly before the trial court on a notion for summary
judgrment); Au v. Au, 63 Haw. 210, 213, 626 P.2d 173, 176 (1981)
(“The court may consider matters outside the pleadings in a
summary judgnent proceedi ng under Rules 12(b) and 56(c),

H R C P., including depositions, answers to interrogatories,

adm ssions on file and affidavits.” (Citations omtted.)).
However, these alone were sufficient to denonstrate that Dowsett
did not exceed the $10,000. 00 nedical -rehabilitative aggregate
expenses limt, HRS 8§ 431:10C 306(b)(2), and that she did not
suffer an injury in the accident “which consists, in whole or in
part, in a significant permanent | oss of use of a part or

function of the body[.]” HRS 8§ 431:10C 306(b)(1)(B)
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Dowsett argues on appeal that her interrogatory answers
were not properly before the court on the notion for summary
j udgnment, because she did not sign them as required by HRCP Rule
33. W disagree. W wll not allow a party to use her own
violation of the rules of court as a sword agai nst the opposi ng
party. At any rate, Dowsett’s answers to the interrogatories
were signed by her attorney and hence, were her adm ssions,
adm ssi bl e agai nst her regardl ess of whether she or her attorney
si gned them

The followi ng are not excluded by the hearsay rule, even though

the declarant is available as a witness:

(a) Adm ssi ons.

(1) Adm ssion by party-opponent. A statenent that is
of fered against a party and is (A) the party’s own
statement, in either the party’s individual or a
representative capacity, or (B) a statenment of which
the party has manifested the party’s adoption or
belief inits truth.

(2) Vi carious adnissions. A statement that is offered against a
party and was uttered by (A) a person authorized by the
party to nake such a statenent, (B) the party’'s agent or
servant concerning a matter within the scope of the agent’s
or servant’s agency or enploynment, nade during the existence
of the relationship, or (C) a co-conspirator of the party
during the course and in furtherance of the conspiracy.

Hawai i Rul es of Evidence (HRE) Rule 803(a)(1l) & (a)(2) (1993).
Dowsett al so asserts that her answers to the

i nterrogatories were not properly before the court because the

declaration of Mdrris’s attorney, in which he identified

Dowsett’s answers to the interrogatories, “was not nade upon

personal know edge, and . . . did not state affirmatively that he
‘is conpetent to testify to the matters stated therein.” HRCP
[Rule] 56(e).” Opening Brief at 12. But this contention is
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nei ther here nor there, because Dowsett’s answers were signed by
her attorney, HRE Rule 803(a)(2), and a certificate of service of
her answers, signed and filed by the sane attorney, was one of
the pleadings in the file before the court. HRCP Rule 56(c)
(referring to “the pleadings . . . on file” as evidence properly
before the trial court on a notion for sumary judgnent). Hence,
we believe Dowsett’s interrogatory answers were sufficiently
aut henticated and identified. HRE Rule 901(a) (1993).8

Because Morris’s notion for summary judgnment
denonstrated that tort liability was abolished in this case, HRS
§ 431:10C 306, certain obligations devol ved upon Dowsett if she
desired to avoid summary judgnent:

VWhen a notion for summary judgnment is made and supported as provided in
this rule, an adverse party may not rest upon the mere allegations or
deni al s of the adverse party s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial.

If the adverse party does not so respond, sumrary judgnent, if
appropriate, shall be entered agai nst the adverse party.

HRCP Rul e 56(c). See also GECC Financial Corp. v. Jaffarian, 79

Hawai i 516, 521, 904 P.2d 530, 535 (App. 1995), aff’d and
nodi fi ed, 80 Hawai ‘i 118, 905 P.2d 624 (1995). Dowsett failed to
neet those obligations.

In response to the notion for summary judgnent, Dowsett

filed a nmenorandumin opposition. Along with the nenorandum

8 Hawai i Rul es of Evidence Rule 901(a) (1993) provides that “[t] he
requi rement of authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a finding that
the matter in question is what its proponent clains.”
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Dowsett filed her affidavit and the attached Exhibit 1. A day
| ater, Dowsett’s attorney presented a declaration and
suppl enental exhibits in opposition.

The nmenorandum in opposition rmade vari ous assertions
and argunents about attributabl e expenses, apportionable
expenses, and permanent |oss. It was, however, not evidence
properly before the court on the notion for sunmary judgmnent.
Au, 63 Haw. at 213, 626 P.2d at 176-77 (“A party making or
opposing a notion for sumary judgnent may only rely on facts
whi ch are before the court as provided in Rule 56, HR C P
Unverified statenents of fact in counsel’s menorandum or
representations made in oral argument cannot be considered in
determining a notion for summary judgnment.” (G tations
omtted.)). |Its assertions and argunents woul d have to be
ot herw se verified, in accordance with HRCP Rul e 56.

But such verification could not conme fromthe
suppl enment al exhi bits, because they were not properly before the
court on the notion for summary judgnent. The suppl enment al
exhi bits were hearsay, HRE Rules 801 & 802 (1993),° and were not
properly authenticated by the declaration of Dowsett’s attorney,

Pioneer MI1, 90 Hawai‘i at 297, 978 P.2d at 735 (“an affidavit

? HRE Rul e 801(3) (1993) defines “hearsay” as “a statenent, other
than one nmade by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.” HRE Rule 802
(1993) provides that “[h]earsay is not admi ssible except as provided by these
rules, or by other rules prescribed by the Hawaii suprene court, or by
statute.”
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of counsel swearing to the truth and accuracy of exhibits does
not authenticate exhibits not sworn to or uncertified by the
preparer or custodian of those exhibits” (citation omtted)), and
were therefore inadm ssible on the notion for summary judgnent.

We are left, then, with Dowsett’'s affidavit. But it
was no help to Dowsett. The quotation fromDr. Chow s “Ilnitial
Report” contained in the affidavit was inadm ssible hearsay, HRE
Rul es 801 & 802, and its substance, in any event, shed no |ight
on the issues pertinent to this case. The bal ance of Dowsett’s
affidavit was simlarly irrelevant. Dowsett described her Apri
1993 notor vehicle accident and detailed certain of her current
physi cal synptons and disabilities, but never related the two.
Dowsett nmentioned her Cctober 1999 work injury, but did not
allege that it aggravated previous injuries such that associ ated
expenses shoul d be apportionable to the notor vehicle accident.
I n addi tion, nowhere in the affidavit did Dowsett aver that the
not or vehicl e acci dent caused pernmanent | oss, or attributable
expenses above and beyond those she detailed in her interrogatory
answers. Wth respect to the various nedical-rehabilitative
expenses indicated in Exhibit 1, Dowsett did not depose that
t hose expenses were related to the notor vehicle accident, and
nothing in Exhibit 1 shows that they were.

At bottom Dowsett presented no evidence to rebut her
own adm ssions, that showed she did not fit within any of the

exceptions to the abolition of tort liability in notor vehicle
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acci dent cases. W therefore conclude that the court properly
granted the notion for sunmary judgment.
IITI. Conclusion.

W therefore affirmthe August 29, 2000 judgnment, the
July 28, 2000 order granting Morris’ s notion for summary
judgment, the July 28, 2000 order denying Dowsett’s notion to
continue the hearing on the notion for summary judgnent, the
August 29, 2000 order denying Dowsett’s notion for
reconsi deration of the notion for summary judgnent, the Cctober
30, 2000 order granting Morris’s notion for attorney’s fees and
costs, and the Cctober 31, 2000 amended j udgnent.

DATED: Honol ul u, Hawai i, Novenmber 29, 2002.
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