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Def endant - Appel | ant Al exene Boyer (Boyer) appeals the
Judgnent in favor of Plaintiff-Appellee Karl Liftee (Liftee)
filed on August 25, 2000 in the Circuit Court of the First
Circuit (circuit court).?
Boyer contends the circuit court erred by (1) ruling
that the first report prepared by Ronald Vandell, M D.
(Dr. Vandell) was a vicarious adm ssion; (2) denying adm ssion of

Dr. Vandel l's Addendum Report under Hawaii Rul es of Evidence

¥ The Honorabl e Eden Elizabeth Hifo presided.
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(HRE) Rule 106 or as a business record under HRE Rul e 803(b)(6);
and (3) refusing to admt Dr. Vandell's Addendum Report based on
a lack of authentication as required by HRE Rul e 901.

l.

On the norning of January 26, 1996, while Liftee was
riding his bicycle to work al ong Portl ock Road, Boyer struck
Liftee with her autonobile, causing himto smash into the
wi ndshield of Boyer's autonobile and then fall to the ground
(first accident). Boyer filed a police report that sane day.
Shortly after the accident, Liftee had pain in his legs, a nunb
upper body, serious bruising on his chest and right shoul der, and
swel ling of his right shoul der and collar bone area, but he did
not think he had any broken bones. Liftee did not work for seven
days following the first accident. The swelling in Liftee's
shoul der subsi ded and the pain | essened, but the pain never
conpletely went away. Liftee did not see a physician between
January 26, 1996 and March 30, 1996.

On March 30, 1996, Liftee was riding his bicycle along
Kul i ouou Road when he was hit by a hit-and-run driver (second
accident). Liftee fell to the curb. He |landed on his right
el bow and forearm causing abrasions, and then rolled over his
right shoulder to break his fall. Liftee filed a police report

sonetinme after the accident, but the exact date is not included
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in the record. Sonetinme after filing this initial report, Liftee
filed a "Follow Up Report" to correct the date of the accident in
the initial report.

Liftee was exam ned by R chard Lau, Jr., MD. (Dr. Lau)
on April 6, 1996. On August 14, 1996, Liftee started seeing
Dr. Giffin, a chiropractor, for treatnent of pain.

On January 7, 1997, at the request of Boyer's insurance
conpany, Ronald Vandell, MD. (Dr. Vandell) conducted an
i ndependent nedi cal exam nation (IME) of Liftee. Dr. Vandell
prepared his report on January 14, 1997 (Dr. Vandell's first
report). On March 7, 1997, Dr. Vandell prepared an Addendum
Report (Addendum Report).

On January 8, 1998, Liftee had surgery on his collar
bone because he had a non-union fracture (a gap where the collar
bone had not heal ed back together).

On August 27, 1998, Liftee filed a conplaint against
Boyer for negligence. He filed a First Amended Conpl aint on
Sept enber 2, 1998.

Boyer stipulated to liability for the first accident
prior to trial. Jury trial began on June 23, 2000. On June 26,
2000, the circuit court ruled that Dr. Vandell's first report was

adm ssible as a vicarious adm ssi on because Dr. Vandell was an
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agent of Boyer.? The circuit court also stated that to admt the
Addendum Report, Boyer had to call Dr. Vandell or a custodi an of
his records as a witness.® Boyer failed to do so.

Boyer called Laurie Luczak (Luczak), Senior C aim
Representative for Boyer's insurance conpany, to authenticate the
Addendum Report. Luczak was unable to verify who signed the
Addendum Report. On June 30, 2000, the circuit court ruled that
t he Addendum Report was not properly authenticated and was
i nadm ssi bl e.

The jury found in favor of Liftee, and Judgnent was
entered on August 25, 2000. Boyer tinely appeal ed.

.

A The circuit court erred, but did not plainly err,
in admtting Dr. Vandell's first report.

1. The plain error standard applies.
Boyer contends the circuit court erred when it admtted
Dr. Vandell's first report after ruling that Dr. Vandell was an
agent of Boyer and that his first report was a vicarious

adm ssion under HRE Rule 803(a). Liftee argues that Boyer waived

Z Dr. Vandell's first report attributed Liftee's injuries to the first

acci dent . Hi s Addendum Report attributed the same injuries to the second
accident instead of the first, explaining that he was not aware of the second
accident when writing his first report. Dr. Vandell's signature on each

report appears to have been signed by a different person.

¥ Dr. Vandell's first report was authenticated by adm ssion

4
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any appeal of the adm ssion of Dr. Vandell's first report by
failing to object* on the grounds that Dr. Vandell's first report
was not an adm ssion.

The foll owi ng exchange took place upon the offering by
Liftee's counsel of Dr. Vandell's first report, Plaintiff's

Exhibit 119, into evidence:

[THE COURT:] . . . [T]he Court will now give the
remai ning rulings.

And when we get to the part which is applicable to the
report of Dr. Vandell, the Court will hear argument as to
the adm ssibility of that docunment, being Exhibit 119 of
Plaintiff's for identification, and the request under Rule
106 of conpl eteness that the amended report or the amendment
thereto, being Exhibit 120 for identification, be admtted
as well.

THE COURT: . . . Exhibit 119, which you are offering
into evidence. Is that right, [Liftee's Counsel]?

[LI FTEE' S COUNSEL]: Yes, Your Honor.

THE COURT: And, [Boyer's Counsel], objecting for many
reasons, ® including under Rule 106 the rule of conpleteness,
that Exhibit 120, the amendnent to the report, that is
Exhi bit 119, both generated by Vandell nust cone in.

And the Court, by the way, has reviewed both of these
proposed exhibits and finds that 120 is Vandell changing his
opi nion conpletely on | egal causation on the basis of new
information, that being information about the second
acci dent .

And with that understanding, the Court now would hear
first from[Liftee's Counsel] as to the adm ssibility of
either or both.

Y Liftee al so contends that if Boyer did not waive the error, Boyer
adm tted that Dr. Vandell was her agent.

¥There is no record, other than this transcript, of the "many reasons."

5
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[LI FTEE' S COUNSEL]: Thank you, Your Honor.

First of all, Exhibit 120 has not been authenticated
You will note that the signature on 120 differs fromthe
signature on 119. 119 was authenticated by adm ssion, but
right now there is no authentication for 120. I don't think
it can come in that way.

Al so, Your Honor, there was no new information that

led to the [ Addendum Report]. If you | ook at the first
report, 119, the Doctor had the police reports for both
acci dents. He was aware of both accidents at the time he

issued his first report.

Second of all the 120 is not an admission -- it's not
com ng in under the exception of the hearsay rule as an
exception. The first report 119 is an adm ssion against the
def endant opponent. 120 is not. So | don't think there's
an exception for it to come in in any event.

And, you know, the reality is that this doctor just
didn't want, for no reason -- | mean, he had both police
reports, he's aware of both accidents in issuing his report
and, he just did a 180, and he's not here to testify about
that 180 and he can't authenticate that [Addendum Report].

And | saw somet hing on, you know, ABC the other day
where State Farm had these doctors issuing reports and these
doctors were interviewed and said that's not even ny
signature. So |I'm not going to stipulate to the
authenticity of that [Addendum Report].

That's all | have, Your Honor.
THE COURT: [ Boyer's Counsel]?

[ BOYER' S COUNSEL]: Your Honor, | think Your Honor's
read is correct. The January -- |'msorry, Exhibit 119 is
not a conpl ete docunent. In our answer to the request for
adm ssions we stipulated to the fact that, yes, indeed, that
was a report dated such and such by Dr. Vandell. W did not
stip, however, to the contents therein. It is not,
absolutely not, a conplete docunment.

Al'l those extraneous arguments about, well, it m ght
not be his signature or it's not new information, | think on
the face of it is clear and there's been no evidence
presented to date through M. Liftee or anyone el se
regarding what M. Liftee told Dr. Vandell, and we have to
go on the face of that docunent.

And you will note that it specifically states this
amends my January -- and |I'm sorry -- my secretary just took



FOR PUBLICATION

it fromme -- amends his January '97 report because he
wasn't told, and that's his testinony.

Now, the fact that he cannot be here to testify or
wasn't called, you know, you -- you have to throw the dice
and take your -- your chances.

Now, if you're inclined, however, to rule that it's
not adm ssible, then we have a 403 problem It is
essentially misleading to the jury to -- to think that this
Vandel | had his one report and that he did not have any
ot her opinions nor did he change those opinions.

That's not only m sleading, it's also tantamount to
probably fraud upon the Court, because this document has
been made aware to the Court. Counsel knows of its
exi stence and in fact it was used at the arbitration hearing
as well.

So if you're inclined, |I think the probative value is
totally -- you just can't allow a portion of that doc to
come in -- that docunment to come in without having it
compl ete because it will m slead the jury.

[LI FTEE' S COUNSEL] : May | respond, Your Honor?
THE COURT: Yes.

[LI FTEE' S COUNSEL] : I'"'m sorry, [Boyer's Counsel], are
you done?

[ BOYER' S COUNSEL]: ©Oh, yes. |'m sorry.

[LI FTEE' S COUNSEL]: Your Honor, that's not the -- 403
is not to be used because one report has been authenticated
and can come in under the hearsay rule and say now |'m going
to exclude it because |I'm going to consider this other
addendum t hat can't come in because it can't be properly
aut henti cated by the doctor. I don't think that's the way
403 is to be used

If 1've got a report that's been properly
aut henticated by the other side, it clearly comes in under
the hearsay rule by a hearsay adm ssion by the party
opponent it comes in. W can't authenticate the other
report because the doctor's on the mainland or for whatever
reason| . ]

THE COURT: . . . \What I'd like to know, [Boyer's
Counsel], is inasnmuch as you did list Dr. Vandell in the
answers to interrogatories as a person that you m ght call
as an expert, do you plan to bring hin?
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[ BOYER' S COUNSEL] : No, Your Honor. We left him off

our final nam ng. He was included on plaintiff's, the fina
nam ng or the final witness list filed in this -- in the
trial.

THE COURT: He was included in plaintiff's?

[ BOYER' S COUNSEL]: Yes. He's listed as plaintiff's
wi t ness.

[LIFTEE' S COUNSEL]: Well, Your Honor, the expert
interrogatories, they identified him as being an expert
wi t ness that they may call

[ BOYER' S COUNSEL]: That may call

[LIFTEE' S COUNSEL]: Well, just like they may cal
[Dr.] Davenport. That's why my whol e argument was to strike
him but the Court said, no, there was notice and that's
somebody they named. It's not sonebody | retained. And I
listed himas only as being complete with my nam ng of
wi t nesses.

THE COURT: Well, how could you purport to cal
someone el se's expert?

[LI FTEE' S COUNSEL]: \Why wouldn't | be able to cal
hi n? He gave -- he issued a report?

[ BOYER' S COUNSEL] : He issued two reports.

THE COURT: Well, if they were using him then you
could not call them right?

[LIFTEE' S COUNSEL]: Well, | think if he gives
opi ni ons, once you expose your opinions | think anybody can
call the witness at that point. If you're -- specially
retaining him then -- but, you know, you don't disclose

anyt hing, that may be different.

[ BOYER' S COUNSEL] : But he was not -- if you read on
with the answers, we did not say that he was specially
retained -- specifically retained for purposes of trial

[LIFTEE' S COUNSEL]: Well, then he's free game for
everybody then.

THE COURT: Well, what was his role in any of this
litigation from your point of view, [Boyer's Counsel]?

[ BOYER' S COUNSEL] : His only role in this litigation
was in January of '97 an | ME was requested. He exam ned
M. Liftee, a report was conpleted
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When the adjuster received the report, she | ooked at
it and said wait a m nute, he doesn't even talk about this
March acci dent . She then recontacted him and asked him
| ook, what about this March acci dent.

At that point in time he says | was unaware of a March
what ever -- March 30th, 1996, accident and then he
subsequently produced that [Addendum Report].

[LI FTEE' S COUNSEL] : And, Your Honor, in the first
report he lists all the records that he reviewed prior to
issuing his first report and he lists both police reports
for both accidents. This guy is absolutely not trustworthy.

[ BOYER' S COUNSEL]: Well, you know, it's just Ilike
calling apples oranges. I mean, Dr. Lau says over and over
again that M. Liftee said that he was injured in January,
but it's not in Dr. Lau's records that -- anyplace

But this -- | think it still goes back to the matter
of fairness. You can't have a -- a truncated docunent
subm tted. It's there. It's only fair that the entire

document is submitted or not submtted because to not do so
is going to thoroughly m slead the jury. And, in fact, it's
a -- that's a knowing m sl eading of -- of the jury.

THE COURT: Well, [Boyer's Counsel], do you have
anything to say about authentication as to Exhibit 120, the
amendment ?

[ BOYER' S COUNSEL]: The only way we can go about
aut hentication would probably be through then Dr. Tanksley.

[LI FTEE' S COUNSEL] : And, Your Honor, in
Dr. Tanksley's report he only refers to a January '97
Vandel | report.

[ BOYER' S COUNSEL] : No, he tal ked about the amendment
in March. I"'msorry, it's just taken this entire docunment.

[LI FTEE' S COUNSEL] : I don't think Tanksley is the
proper person to be authenticating some other doctor's
report.

[ BOYER' S COUNSEL]: Well, he's going to -- what he
will be asked is did you see this report, was it part of the
basi s of your opinions.

[LI FTEE' S COUNSEL] : Well then, Your Honor, then
they're sneaking it in through the back door.
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[ THE COURT:] This is the situation. Do you agree
that Exhibit 119, | think you did agree, was authenticated
t hrough an adm ssion, [Boyer's Counsel]?

[ BOYER' S COUNSEL]: Yes.

THE COURT: Do you agree?

[ BOYER' S COUNSEL] : Not the contents thereof, but yes.

THE COURT: Just the --

[ BOYER' S COUNSEL] : It is the report of that date.

THE COURT: Okay.

[ BOYER' S COUNSEL] : By that guy.

THE COURT: And the Court finds based on your
representation that he was doing a Rule 35 | ME or medica
exam nation, that that makes him an agent, and therefore it
becomes an admi ssion under 803(a) albeit a vicarious

adm ssion through an agent.

| believe that the same is true -- precisely true of
120, assum ng authentication

And if you |l ook at the signatures on both of them it
appears that neither are actually signed by the Doctor, but

by somebody el se. And absent an authentication, | don't see
how, given an objection to 120 because of |ack of
aut hentication, that | could admt 120 into evidence

But that is not to say that the defendants are
precluded from bringing Dr. Vandell as a witness if your
final nam ng al so added a catchall that many do, that being
any and all witnesses or rebuttal witnesses or the |like, any
and all witnesses listed by plaintiffs.

Did it?

[ BOYER' S COUNSEL] : I think our final nam ng had all
t hose catchalls.

[ THE COURT:] We're looking at a file-stanped
Def endant Al exene Boyer's Final Nam ng of Wtnesses dated
March 21, 2000.

[ BOYER' S COUNSEL]: Thank you

He's nanmed, on page 4.

10
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THE COURT: Page 4 lists as an expert witness Ronald
Vandel | . Therefore, if you want to get Exhibit 120 in,
you've gotta call himor a custodian of his records.
Because if you | ook at page 2, | think you mentioned
custodians. Strike it, page 3.

[ BOYER' S COUNSEL] : Dr. Vandell resides in California
so if we're gonna charge the jury by Friday afternoon,
that's going to be inmpossible.

THE COURT: Well, there's nothing | can do about it.
[ BOYER' S COUNSEL]: Yeah, | understand
THE COURT: So that's the ruling. And therefore, with

the ruling that 11 -- strike -- 119 is in and 120 woul d be
inif there were authentication

[ THE COURT:] And as previously indicated, pursuant to
page 3 of the final nam ng of defendants, item 10 says
custodi an of records for witnesses named in sections 1 and 2

may testify as to authenticity of records. Section 2 is the
expert witnesses section which includes as the first witness
|isted Ronald Vandell, MD., with a Wai al ae Avenue address.

So if said custodian authenticates 120 during the
defendant's side of the case or at any other time, then 120
will come into evidence. And that's the ruling

As of now, 119 is received into evidence

(Foot not e added.)
Hawai i Rul es of Evidence Rule 103 states in rel evant

part:

Rul e 103 Rulings on evidence. (a) Effect of
erroneous ruling. Error may not be predicated upon a ruling
which adm ts or excludes evidence unless a substantial right
of the party is affected, and:

(1) Obj ecti on. In case the ruling is one admtting
evidence, a tinmely objection or motion to strike
appears of record, stating the specific ground
of objection, if the specific ground was not
apparent fromthe context; or

(2) Of fer of proof. In case the ruling is one

excludi ng evidence, the substance of the
evidence was made known to the court by offer or

11
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was apparent from the context within which
gquestions were asked.

(d) Plain error. Not hing in this rule precludes
taking notice of plain errors affecting substantial rights
al though they were not brought to the attention of the
court.

Liftee offered Dr. Vandell's first report as an
adm ssi on agai nst or by a party-opponent. The circuit court
admtted Dr. Vandell's first report into evidence as a vicarious
adm ssion under HRE Rule 803(a)(2). Boyer objected to the
introduction into evidence of the first report wthout the
Addendum Report on the grounds of HRE Rule 403 (m sleading the
jury) and Rule 106 (conpleteness). Boyer did not object on the
ground that Dr. Vandell's first report was not an adm ssi on under
HRE Rul e 803(a). W, therefore, review Boyer's point of error
under the plain error standard of review

2. Dr. Vandell's first report was not a
vi carious adm ssion by an agent.

We first consider whether the circuit court erred in
ruling that Dr. Vandell's first report was a HRE Rul e
803(a)(2)(B) vicarious adm ssion by an agent of Boyer before

applying the plain error standard.® Hawai ‘i courts use the

¥ Hawaii Rul es of Evidence (HRE) Rule 803 states in relevant part:

Rul e 803 Hearsay exceptions; availability of decl arant
immaterial. The following are not excluded by the hearsay rule
even though the declarant is available as a witness:

(continued...)

12
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control test to determne if a party is an enpl oyee or

i ndependent contractor. Potter v. Hawai ‘i Newspaper Agency, 89

Hawai ‘i 411, 419, 974 P.2d 51, 59 (1999) (control test applied in
all worker's conpensation cases). "Under the control test, an
enpl oynment relationship is established when the person in whose
behal f the work is done has the power, express or inplied, to

di ctate the neans and net hods by which the work is to be

acconplished." Locations, Inc. v. Hawai ‘i Dep't. of Labor and

| ndus. Rel ations, 79 Hawai ‘i 208, 211, 900 P.2d 784, 787 (1995)

(internal quotation marks and citation omtted).

Hawai ‘i 's courts have not previously addressed the
guestion of whether a physician conducting an IME i s an agent of
t he insurance conpany that retained the physician or is an

i ndependent contractor. In Kelley v. Rossi, 395 Mass. 659, 481

N. E. 2d 1340 (1985), the Suprene Judicial Court of Massachusetts
stated that "the very nature of a physician's function tends to

suggest that in nost instances he will act as an independent

¥(...continued)
(a) Adm ssions

(2) Vi carious adm ssions. A statement that is offered
agai nst a party and was uttered by (A) a person
aut hori zed by the party to make such a statement, (B)
the party's agent or servant concerning a matter
within the scope of the agent's or servant's agency or
empl oyment, made during the existence of the
rel ationship, or (C) a co-conspirator of the party
during the course and in furtherance of the
conspiracy.

13
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contractor.” 1d. at 662, 481 N E 2d at 1342. The court noted
that "a physician is not a servant where the principal cannot
control the details of the physician's activities." 1d. at 662,

418 N. E. 2d at 1343. See Overstreet v. Doctors Hosp., 142 Ga.

App. 895, 897, 237 S.E.2d 213, 215 (1977); Wod v. Standard

Prods. Co., 671 F.2d 825, 830-31 (4th Cir. 1982);: Wl ker v.

United States, 549 F. Supp. 973, 976-77 (WD. kla. 1982).

In Paradoa v. CNA Ins. Co., 41 Mass. App. C. 651, 672

N. E. 2d 127 (1996), CNA, an insurance conpany, nade a request

through a third party to arrange a nedi cal exam nation of

Par adoa, who was receiving workers' conpensation disability

paynments from CNA. The court in Paradoa held there was no

| ogi cal connection on the issue of control because the insurance

conpany's arrangenent did not go beyond requesting an

exam nation, the exam nation was not conducted at the office of

the i nsurance conpany, and all of Paradoa's responses were nade

to the third party, not to CNA. 1d. at 654, 672 N E. 2d at 130.
There is nothing in the record to suggest that Boyer

controlled Dr. Vandell in the performance of his nedical

exam nation of Liftee. Under the control test, w thout a show ng

that Dr. Vandell was subject to the control of Boyer, the circuit

court could not find that Dr. Vandell was an agent of Boyer. The

record does not support either the circuit court's finding that

14
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Dr. Vandell was an agent of Boyer or the circuit court's
admtting, pursuant to the finding, Dr. Vandell's first report
under HRE Rul e 803(a)(2)(B) (statenment made by a party's agent).
We conclude the circuit court erred by admtting Dr. Vandell's
first report under HRE Rul e 803(a) as a vicarious adm ssion by a
party's agent.
3. Dr. Vandell's first report was not a

vi carious adm ssion by a person authorized by

the party to make such a statenent.

Next we | ook to whether Dr. Vandell's first report was
adm ssi bl e under HRE Rul e 803(a)(2)(A) as a vicarious adm ssion
by a person authorized by the party to make such a statenent.’

The treatnment of vicarious adm ssions in HRE Rule
803(a)(2) follows that of the Federal Rules of Evidence (FRE)
Rul e 801(d)(2). Commentary to HRE Rule 803. Federal Rules of

Evi dence Rul e 801(d)(2), which conbines HRE Rule 803(a)(1) and

HRE Rul e 803(a)(2), provides:

Rul e 801. Definitions

(d) Statements which are not hearsay. A statenment is
not hearsay if --

” The first report was not adm ssible under HRE Rule 803(a)(2)(c)
(statement made by co-conspirator) because there was no evidence that
Dr. Vandell and Boyer were co-conspirators.

15
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(2) Adm ssion by party-opponent. The statement is
of fered against a party and is (A) the party's own
statement, in either an individual or a representative
capacity or (B) a statenment of which the party has
mani f ested an adoption or belief in its truth, or (C) a
statement by a person authorized by the party to make a
st atement concerning the subject, or (D) a statement by the
party's agent or servant concerning a matter within the
scope of the agency or enployment, nmade during the existence
of the relationship, or (E) a statement by a coconspirator
of a party during the course and in furtherance of the
conspiracy. The contents of the statement shall be
consi dered but are not alone sufficient to establish the
decl arant's authority under subdivision (C), the agency or
empl oyment relationship and scope thereof under subdivision
(D), or the existence of the conspiracy and the
participation therein of the declarant and the party agai nst
whom t he statement is offered under subdivision (E).

In Collins v. Wayne Corp., 621 F.2d 777 (5th Cr

1980), the Fifth Crcuit Court of Appeals held that the district
court erred in not allowing the plaintiffs to offer the
deposition of Greene (Wayne Corp.'s expert witness) into evidence

as an adm ssion of Wayne Corp. |d. at 781. The court wote:

Wayne hired Greene to investigate the bus accident and to
report his concl usions. In giving his deposition he was
perform ng the function that Wayne had enployed himto
perform Hi s deposition, therefore, was an adm ssion of
Wayne. Greene's deposition testinony was not, of course, a
bi ndi ng judicial adm ssion, and had the district court

adm tted Greene's deposition as an adm ssion Wayne woul d
have had an opportunity to explain why some of Greene's
concl usi ons were not consistent with Wayne's position at
trial

Id. at 782 (footnote omtted).

In Kirk v. Raymark Indus., Inc., 61 F.3d 147 (3d G r

1995), the Third Crcuit Court of Appeals distinguished Collins
based on agency principles. In Kirk, the plaintiff read to the

jury prior trial testinony of a defense expert witness in an

16
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unrel ated case as an adm ssion by a party-opponent under FRE

801(d)(2)(C. 61 F.3d at 163. The court in Kirk stated:

Kirk m sconstrues the entire prem se of calling expert
wi t nesses. In theory, despite the fact that one party
retained and paid for the services of an expert witness,
expert witnesses are supposed to testify impartially in the
sphere of their expertise. Thus, one can call an expert
wi tness even if one disagrees with the testinony of the
expert. Rul e 801(d)(2)(C) requires that the decl arant be an
agent of the party-opponent against whom the adm ssion is
of fered, and this precludes the adm ssion of the prior
testimony of an expert witness where, as normally will be
the case, the expert has not agreed to be subject to the
client's control in giving his or her testinony.

Because an expert witness is charged with the duty of
giving his or her expert opinion regarding the matter before
the court, we fail to conprehend how an expert witness, who
is not an agent of the party who called him can be
aut hori zed to make an adm ssion for that party.

Id. at 164 (citations and footnote omtted).

In dendale Fed. Bank, FSB v. United States, 39 Fed.

Cl. 442 (1997), the United States Court of Federal Cains held
that the deposition testinony of a party's expert w tness was
i nadm ssi ble hearsay if the party, who had retained the wtness,

wi thdrew the w t ness. Id. at 425. The court stated:

FRE 801(d)(2)(C) applies to a person who is not an
agent but is "authorized" to speak. The depositions sought
to be used here are from non-agents. They are classic
i ndependent experts brought in for trial. Wth a non-agent
under (C) there may be an issue of the scope of the
aut hori zation to speak that need not be reached under (D).
Here, however, we need not reach that issue since the
depositions given were clearly authorized. V]

The expert witness, testifying under oath, is expected
to give his own honest, independent opinion. Even at the
time of his deposition he remains autononous. He is not the
sponsoring party's agent at any time merely because he is
retained as its expert witness. By the time trial begins,
we may assume that those experts who have not been withdrawn
are those whose testinony reflects the position of the party

17



FOR PUBLICATION

who retains them At the beginning of trial we may hold the
parties to a final understanding of their case and hence an
aut hori zation of their expert witnesses who have not been

wi t hdrawn. At this point when an expert is put forward for
trial it is reasonable and fair to presume they have been
aut hori zed. This of necessity includes prior deposition
testimony of that expert. This is also a rational and fair
point at which to draw the authorization |ine

[PVl At this time the authorization is only tentative as the
whol e purpose of the deposition is to further an
under st andi ng of the case. Once the deposition process is

concl uded, the parties still need time to analyze the case
in light of all the depositions and other discovery. For
good |l awyers this may go on to the eve of trial. It is

fair, however, to conclude that once trial begins the
aut hori zati on deci sions are made and beconme irrevocabl e, and
the statements are either adm ssions or hearsay.

|d. at 424-25 (citations omtted).
The rule in Gendale, that the deposition of a party's
expert witness is inadm ssible hearsay when the expert is

W thdrawn prior to trial, is supported by In re Hidden Lake Ltd.

P'ship, 247 B.R 722 (Bankr. S.D. Chio, E. Div., 2000), and

Taylor v. Kohli, 252 Ill. App. 3d 852, 625 N E. 2d 64 (1993).

In In re Hidden Lake, an insurance conpany asked the

court to admt into evidence portions of the deposition of an
expert w tness who had been identified by the debtor, but not
called at trial. 247 B.R at 724. The parties cited Collins and
Kirk to support their argunents about the adm ssibility of the

expert's deposition. In re H dden Lake, 247 B.R at 724. The

court concluded that the deposition testinony of the expert
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witness identified by the debtor, but not called at trial, was
i nadm ssi bl e hearsay. 1d.

In Taylor, the Appellate Court of Illinois, First
District, Third Division, held that it was error to admt
portions of the deposition of plaintiff's expert w tness when
plaintiff had notified defendant nineteen nonths before trial of
his intent to abandon the expert and not call the expert at
trial. 252 11l. App. 3d at 856-57, 626 N.E.2d at 67-68.

In her witness list filed June 9, 2000 (prior to the
start of trial), Boyer did not include Dr. Vandell as an expert
witness to be called at trial.® During the June 29, 2000
pretrial conference, Boyer also represented to the circuit court
that she would not call Dr. Vandell at trial. Liftee did not
call Dr. Vandell to testify as an expert witness. Dr. Vandell's
first report clearly does not fall within HRE Rule 803(a)(2) (A
as a vicarious adm ssion by a person authorized by the party to

make such a statenent.

¥ The circuit court found that Boyer had listed Dr. Vandell as an expert
wi t ness expected to testify at trial on Boyer's "Final Nam ng of Wtnesses"
filed March 21, 2000. On February 17, 2000, Liftee filed his "Final Nam ng of

W t nesses,"” which did not specifically list Dr. Vandell as a witness. On
June 8, 2000, prior to the start of trial, Liftee filed his "Plaintiff's
W tness List,"” which listed Dr. Vandell as an expert witness for Liftee.
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4. Whet her the discretionary power of this court
shoul d be exercised to notice plain error.

W& next exam ne whet her our discretionary power to

notice plain error ought to be exercised under Ckada Trucking Co.

v. Bd. of Water Supply, 97 Hawai ‘i 450, 40 P.3d 73 (2002). In

kada Trucki ng, the Hawai ‘i Suprene Court stated that

the plain error doctrine represents a departure fromthe
normal rules of waiver that govern appellate review, and, as
such, that an appellate court should invoke the plain error
doctrine in civil cases only when justice so requires. As
such, the appellate court's discretion to address plain
error is always to be exercised sparingly. And, indeed, in
civil cases, we have taken three factors into account in
deci di ng whet her our discretionary power to notice plain
error ought to be exercised: (1) whether consideration of
the issue not raised at trial requires additional facts; (2)
whet her its resolution will affect the integrity of the
trial court's findings of fact; and (3) whether the issue is
of great public inport.

Id. at 458, 40 P.3d at 81 (internal quotation marks, citations,
brackets, and ellipsis omtted; block quote format changed).

The first factor to be considered in invoking the plain
error rule is whether consideration of the issue not raised at
trial requires additional facts. 1d. This "first factor is
based on the tenet that an appellate court should not review an

i ssue based upon an undevel oped factual record.” Montalvo v.

Lapez, 77 Hawai ‘i 282, 290-91, 884 P.2d 345, 353-54 (1994).
Here, the record sufficiently raises the issue of whether Dr.

Vandel |'s first report was a vicarious adm ssion of Boyer.
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The second factor set forth in Ckada Trucki ng asks

whet her the "resolution will affect the integrity of the trial
court's findings of fact." 97 Hawai ‘i at 458, 40 P.3d at 81. W
concl ude the second factor was nmet because the adm ssion into
evidence of Dr. Vandell's first report affected the integrity of
the jury's findings as to the danage Liftee suffered as a result
of the first accident.

As to the third and final factor set forth in Ckada
Trucki ng, "whether the issue is of great public inport,"” we
conclude that the adm ssion of Dr. Vandell's first report did not
threaten the integrity of our jury system 97 Hawai ‘i at 458, 40
P.3d at 81. |In Mntalvo, the Hawai ‘i Suprene Court noticed plain
error when the trial court failed to correctly instruct the jury,
which allowed the jury to base its determ nation of damages on
specul ation and conjecture. 77 Hawai ‘i at 289-92, 884 P.2d at
352-55. In the instant case, the extent to which the jury may
have been msled as to damages Liftee suffered as a result of the
first accident could have been avoi ded had Boyer sinply called
Dr. Vandell as a witness -- as suggested by the circuit court.

The record in this case does not require us to exercise
our discretion in invoking the plain error doctrine to address
the circuit court's erroneous ruling that Dr. Vandell's first

report was a vicarious adm ssion by an agent of Boyer. GCkada
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Trucking, 97 Hawai ‘i at 458, 40 P.3d at 81. Justice does not
require us to invoke the plain error rule in this case.

5. Dr. Vandell's first report was not a
statenent of nedical diagnosis or treatnent.

Liftee argues that if Dr. Vandell's first report was
not a vicarious adm ssion, then it was adm ssi ble under HRE Rul e
803(b)(4), which provides:

Rul e 803 Hearsay exceptions; availability of

decl arant immterial. The followi ng are not excluded by the
hearsay rule, even though the declarant is available as a
wi t ness:

(b) Ot her exceptions.

(4) Statements for purposes of medical diagnosis or
treatment. Statements made for purposes of
medi cal diagnosis or treatment and descri bing
medi cal history, or past or present synptons,
pain, or sensations, or the inception or genera
character of the cause or external source
t hereof insofar as reasonably pertinent to
di agnosi s or treatnent.

Liftee offered Dr. Vandell's first report as expert opinion as to
the cause of Liftee's injuries, not for Liftee' s statenents
contained in the report that were nade for purposes of nedical
di agnosis or treatment. Therefore, Liftee's contention that
Dr. Vandell's first report was adm ssible under HRE Rul e

803(b)(4) is meritless.
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B. The circuit court did not err when it excluded the
Addendum Report for a lack of foundation.

Boyer contends the circuit court abused its discretion
by refusing to admt the Addendum Report for |ack of the
aut henti cation required under HRE Rul e 901. Boyer contends the
Addendum Report shoul d have been admtted as a business record
under HRE Rul e 803(b)(6) (1993).

"[T]he [circuit] court's ruling on authentication of
obj ects under HRE Rule 901 is subject to review for abuse of

discretion." Kam Fui Trust v Brandhorst, 77 Haw. 320, 326, 884

P.2d 383, 389 (App. 1994). "[AJuthenticity concerns the
genui neness of an item of evidence, not its admssibility.” Or

v. Bank of Anerica, 285 F.3d 764, 776 (9th Cr. 2002). Even if

t he Addendum Report were adm ssi ble as a business record under
HRE Rul e 803(b)(6), authentication would still be required under
HRE Rul e 901. The crux of the authenticity requirenent is

whet her there is evidence which supports the conclusion that "an

object is the very thing it purports to be." Kam Fui Trust, 77

Haw. at 326, 884 P.2d at 389 (internal quotation marks and
citation omtted).
Hawai i Rul es of Evidence Rule 901 states in relevant

part:

Rul e 901 Requirement of authentication or
identification. (a) General provision. The requirenment of
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aut hentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support
a finding that the matter in question is what its proponent
clainms.

(b) Illustrations. By way of illustration only, and
not by way of limtation, the followi ng are exanples of
aut hentication or identification conformng with the
requi rements of this rule:

(1) Testimony of witness with know edge. Testimony
that a matter is what it is claimed to be.

Hawai i Rul es of Evidence Rule 901 is identical to FRE 901 except
for the substitution in subsection (b)(10) of state authority for
federal authority. Comentary to HRE Rule 901. The nost direct
met hod of authenticating an object is through the "testinony of a
Wi t ness who has some basis extrinsic to the itemitself for
asserting its authenticity.” Comentary to HRE Rule 901. It is
"anot her way of saying that there exists evidence, independent of
the 'hearsay' statenent itself, to establish that the docunent is
what [a party] clains it to be, nanely, a statenent by the

[maker]." United States v. Vigneau, 187 F.3d 70, 78 n.7 (1st

Cr. 1999). "A docunent can be authenticated under Rule

901(b) (1) by a witness who wote it, signed it, used it, or saw
others do so.”" Or, 285 F.3d at 774 n.8 (brackets omtted)
(quoting 31 Charles Alan Wight & Victor Janes Gol d, Federal

Practice & Procedure: Evidence 8§ 7106 at 43 (2000)).

Luczak's testinony did not authenticate the Addendum

Report. Luczak was not the author of the Addendum Report and
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had no basis extrinsic to the docunment itself to state that the
Addendum Report was authored by Dr. Vandell.

In United States v. Jones, 107 F.3d 1147 (6th G

1997), Jones objected to the authentication of a birthday card
she allegedly had signed and nmailed to a prosecution w tness
(Cronin). 1d. at 1149. The prosecution called Cronin as a
witness to authenticate the card. Cronin testified that the card
was signed "Kathie Jones" and contained references to his
daughter-in-l1aw and granddaughter that no one el se coul d have
witten. 1d. at 1150. Cronin also stated that he was not
famliar with Jones's handwiting. 1d. The court held that FRE
Rul e 901(b)(2) (nonexpert opinion as to genui neness of
handw i ting) was not applicable to authentication of the card,
but FRE Rule 901(b)(4) (distinctive characteristics) was
applicable. The court further held that the district court did
not abuse its discretion by finding the card was properly

aut henti cat ed because Cronin expressed the opinion that the card
was witten by Jones as it was signed "Kathie Jones" and it
contai ned references to Cronin that no one el se could have
witten. The court concluded that the card had "distinctive
characteristics" that met the authentication requirenent of FRE

Rul e 901(a)(4). Jones, 107 F.3d at 1150.
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In the instant case, the circuit court found that
persons other than Dr. Vandell signed Dr. Vandell's first report
and the Addendum Report. Luczak did not testify that the
Addendum Report had distinctive characteristics that would
authenticate it under HRE Rule 901(b)(4). G ven the |ack of
evidence attesting to Dr. Vandell's signature on the Addendum
Report and the |ack of testinony about any distinctive
characteristics of the Addendum Report, the circuit court did not
abuse its discretion by requiring Boyer to produce testinony from
Dr. Vandell or his custodian of records that the Addendum Report
was in fact made by him

C. Evi dence adm tted under HRE Rule 106 is subject to
t he authentication requirenent under HRE Rul e 901.

Boyer contends that despite the | ack of authentication,
t he Addendum Report shoul d have been admtted into evi dence under
HRE Rul e 106 to explain the context of Dr. Vandell's first
report. Liftee contends that authentication is required before
HRE Rul e 106 can be used to introduce evidence.

Hawai i Rul es of Evidence Rule 106 states:

Rul e 106 Remai nder of or related writings or recorded
statements. When a writing or recorded statement or part
thereof is introduced by a party, an adverse party may
require the party at that time to introduce any other part
or any other writing or recorded statement which ought in
fairness to be considered contenporaneously with it.
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"The rul e incorporates the conmmon | aw doctrine of conpl eteness.”

Commentary to HRE Rul e 106; see Holstein v. Young, 10 Haw. 216,

220 (1896) (a party "cannot utilize so nmuch of this evidence as
will serve his turn and reject the remainder"). "The rule is
based on two considerations. The first is the m sl eading

i npression created by taking matters out of context. The second
is the inadequacy of repair work when delayed to a point later in
the trial." Comentary to HRE Rule 106 (quoting the Advisory
Commttee's Note to FRE Rule 106).

Boyer cites Monlux v. General Mdtors Corp., 68 Haw.

358, 714 P.2d 930 (1986), to support her contention that

unaut henti cat ed evi dence can be adm tted under HRE Rule 106. In
Monl ux, the Hawai ‘i Suprene Court stated that "it matters not
whet her or not the remainder required to be introduced is
otherwi se adm ssible.” 68 Haw. at 367, 714 P.2d at 936 (internal
guotation marks and citation omtted). However, the issue in

Monl ux was whet her hearsay was adm ssi bl e under HRE Rul e 106, not

the requirenent for authentication as in the instant case.

In State v. Corella, 79 Hawai ‘i 255, 900 P.2d 1322

(App. 1995), the Internediate Court of Appeals followed the

Hawai ‘i Suprene Court's holding in Mnlux, stating that the
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"objective of Rule 106 is to ensure that a witing should be
consi dered as a whol e when the thought as a whole, and as it
actual ly existed, cannot be ascertai ned without taking the
utterance as a whole and conparing the successive el enents and
their rmutual relations.” 79 Hawai i at 263-64, 900 P.2d at 1330-
31 (quoting Monlux, 68 Haw. at 366, 714 P.2d at 935). However,

i ke Monlux, Corella also does not stand for the proposition that

unaut henti cat ed evi dence may be admtted under HRE Rul e 106.
Hawai i Rul es of Evidence Rule 106 is identical to FRE
Rul e 106. Commentary to HRE Rul e 106; Monl ux, 68 Haw. at 366
n.11, 714 P.2d at 935 n. 11.
The United States Suprene Court discussed the purpose

of FRE Rule 106 in Beech Aircraft Corp. v. Rainey, 488 U S. 153,

109 S. C. 439 (1988). The Suprene Court stated that the rule of
conpl eteness allows the remainder to be put in "to secure for the
tribunal a conpl ete understanding of the total tenor and effect
of the utterance.” 1d. at 171, 109 S. . at 451 (internal
guotation marks and citation omtted). However, the Suprene
Court addressed the issue in the context of relevance and did not
specifically address hearsay or authenticity. Additionally, the
Court found it unnecessary to apply FRE Rule 106 in Beech

Aircraft. ld. at 172, 109 S. C. at 451.
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The majority of federal courts of appeal follow the
order of proof viewpoint of Rule 106, holding that the rul e does
not allow the adm ssion of otherw se inadm ssible evidence.

E.g., United States v. Collicott, 92 F.3d 973, 983 (9th Cr

1996) (FRE "Rule 106 does not conpel adm ssion of otherw se

i nadm ssi bl e hearsay evidence"); United States v. W1 kerson, 84

F.3d 692, 696 (4th Cr. 1996) (FRE Rule 106 "woul d not render
adm ssi bl e the evidence which is otherwi se i nadm ssi bl e under the

hearsay rul es"); Phoenix Assocs. Ill v. Stone, 60 F.3d 95, 103

(2d Gr. 1995) (FRE "Rule 106 does not conpel adm ssion of

ot herwi se i nadm ssi bl e hearsay evidence"); United States v.

Whol bri ght, 831 F.2d 1390, 1395 (8th GCr. 1987) (FRE Rule 106
does not allow court to admt unrel ated hearsay that does not

cone under a hearsay exception); United States v. Costner, 684

F.2d 370, 373 (6th Cr. 1982) (in reference to relevancy of ora
statenent, FRE Rule 106 "covers an order of proof problem it is
not designed to nake sonet hing adm ssible that shoul d be
excl uded").

A mnority of courts, which includes Hawai ‘i, are nore

expansive and admt otherw se inadm ssi bl e hearsay evidence.
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The Court of Appeals for the District of Col unbia

Crcuit in United States v. Sutton, 801 F.2d 1346 (D.C. G

1986), conment ed:

Rul e 106 can adequately fulfill its function only by
permtting the adm ssion of some otherwi se inadm ssible
evidence when the court finds in fairness that the proffered
evidence should be considered contenporaneously. A contrary
construction raises the specter of distorted and m sl eadi ng
trials, and creates difficulties for both litigants and the
trial court.

Id. at 1368 (enphasis added).

In United States v. LeFevour, 798 F.2d 977 (7th Gr

1986), the Seventh G rcuit Court of Appeals rul ed:

If otherwi se inadm ssible evidence is necessary to correct a
m sl eadi ng i npression, then either it is admi ssible for this
limted purpose by force of Rule 106, the view taken in 21
Wi ght & Graham Federal Practice and Procedure 8 5072, at

p. 344 (1977), or, if it is inadm ssible (maybe because of
privilege), the mi sleading evidence must be excluded

too. . . . Rule 106 was not intended to override every
privilege and other exclusionary rule of evidence in the

|l egal armanmentariun.]

798 F.2d at 981 (enphasi s added).

It is apparent that although these courts will allow
ot herwi se i nadm ssi bl e hearsay evidence, the basis for the
admttance is fairness. However, none of the mnority courts
have gone as far as to say that unauthenticated evidence should
be adm tted under Rule 106. Boyer's argunent that
unaut henti cated evi dence may be admtted under HRE Rule 106 is
not supported by the cases that adhere to the rule stated in

Monl ux and Corella. W decline Boyer's invitation to expand the
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ruling in Monlux to apply to the adm ssion of a docunment w thout
aut henti cati on.
L1l
The Judgnent filed on August 25, 2000 in favor of

Liftee is affirned.

Randal | Y. Yamanoto
(Gegory Y.P. Tom and
Kristine N. Kinaka with
himon the briefs),

Wat anabe, 1 ng & Kawashi na,
for def endant-appel | ant.

VI adi m r Devens

(Andrew S. Wner with him
on the brief),

W ner Meheul a Devens & Bush,
for plaintiff-appellee.
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