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In this divorce case between Def endant - Appel | ant
Ti mot hy Edward Lowt her (Tinothy) and Plaintiff-Appell ee Eugenia
Vi ncent Lowt her (Eugenia), Tinothy filed the follow ng three
appeal s which were consolidated on August 9, 2002:

No. 24007 is an appeal from (1) the Decenber 6, 2000
order denying Tinothy's Decenber 1, 1999 Hawai ‘i Fam |y Court
Rul e (HFCR) Rule 60(b)(6) notion "for an order setting aside
and/ or nodi fying" the Novenber 2, 1998 Decree Ganting Absolute
Di vorce and Awarding Child Custody (Divorce Decree) and (2) the
January 5, 2001 order stating that "[Tinothy's] Mtion for

Reconsi derati on and Request for Hearing filed on Decenber 15,



2000, is summarily denied w thout hearing pursuant to Rule 59(j)
Hawaii Fam |y Court Rules[.]" Subject to one exception, we
affirmthese orders.

No. 24323 is an appeal fromthe March 13, 2001
stipul ated order amending the Di vorce Decree. W concl ude that
this order is void.

No. 24494 is an appeal fromthe July 17, 2001 order
"that [Tinmothy and counsel for Tinothy] forthwith sign a
stipulation to dismss the [Hawaii] Supreme Court appeal
[ no. 24004] filed January 4, 2001. [Eugenia] is awarded
attorney's fees and costs.” W conclude that this order is void.

RELEVANT BACKGROUND STATED CHRONOLOG CALLY

On August 20, 1978, Tinothy and Eugenia were marri ed.
At that tinme, Tinothy had been a Honolulu Fire Departnent (HFD)
fireman for al nbst seven years.! On Cctober 3, 1981, their son
was born, and on Novenber 10, 1986, their daughter was born. On
Decenber 31, 1997, Tinothy retired as a HFD fireman. On
February 26, 1998, Eugenia filed a conplaint for divorce. At the
time, Eugenia was a kindergarten teacher for the State of

Hawai i .

! Def endant - Appel | ant Ti mot hy Edward Lowt her (Tinothy) started his

empl oyment with the Honolulu Fire Department on October 1, 1971.
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After a hearing on March 25, 1998, District Famly
Judge Kenneth E. Enright entered an order requiring Tinothy to
pay nonthly, commencing April 1, 1998, $1,500 of the parties
approxi mately $2,400 nonthly nortgage debt.

On Septenber 29, 1998, the schedul ed contested divorce
hearing was held. District Famly Judge R Mark Browni ng
presided. Although Tinothy failed to appear and the court
entered default against him Tinothy's attorney, Bruce Masunaga,
was there and participated.

At the comencenent of the hearing, attorney Masunaga

stated, in relevant part, as follows:

One of the problens in this case has been that [Ti mothy] was
in transient |ocations and | was not able to keep in contact with
him Also, and I will state this for the record, Judge, | had
gone into a rehabilitation facility for thirty days myself for
al cohol and substance abuse. That thirty days ended in the second
week of September. [Timothy] in the meantime had moved
resi dences. He had left a number [at] which | was able to contact
hi m My not her-in-law although had taken the message and the
nunmber, and she had since m splaced the number. So | was not able
to keep in touch with him

| don't know where he's residing now. | do know it's in the
Manoa area, but | don't know where exactly. Over the weekend
did try to go to sonehow | ocate himin the Manoa area and was
unsuccessful although | believe he does know about today's
heari ng.

Eugeni a's August 19, 1998 Incone and Expense Statenent,
in evidence, states that her gross inconme was then $2,814.42 per
nmont h.

Eugeni a' s August 19, 1998 Asset and Debt Statenent, in

evi dence, states, in relevant part, that the value of Tinothy's



Aet na Deferred Conpensation as of Decenber 31, 1997, was then
$10, 132. 96, and the parties acquired the Col orado real estate on
February 24, 1998, at a cost of $8,100 but the then present val ue
was unknown.

Timothy's March 23, 1998 I ncone and Expense Statenent,
in evidence, stated that his gross incone (entirely from HFD
retirement) was then $2,450 per nonth.

Timot hy's March 23, 1998 Asset and Debt Statenment, in
evi dence, states that the value of his tools was then $1,000 and
did not nention his ownership of, or the values of, the Aetna
Def erred Conpensation or the Colorado real estate.

At the hearing, evidence was presented that Tinothy
retired on Decenber 31, 1997. The total anmpbunt of his retirenent
fund was $141, 000. He received $34, 105. 76 on February 15, 1998.
Hi s remai ning bal ance was about $107,219.53. He did not opt for
any survivor benefits and was being paid $2,451. 52 per nonth.

Eugenia testified that her father |oaned the parties
$90, 000 to help them buy the marital residence and, when her
"father passed away about . . . three nonths ago[,]" her $51, 786
i nheritance was applied in partial paynent of the prom ssory note
si gned by her and Ti not hy.

At the conclusion of the hearing, Judge Browning orally

granted the divorce, awarded custody of the children to Eugeni a,



ordered child support to be paid pursuant to the guidelines,
ordered the tools and guns to be sold and half of the proceeds to
go to Eugenia, ordered the guardian ad litemto be paid $875 from
t he deferred conpensation fund, ordered the parties to sign a
deed of the marital residence in lieu of foreclosure,? and
stated, "Wth respect to all other issues |I'mgoing to ask
[ counsel for Eugenia] to provide ne with a decree within ten
days. [Counsel for Tinothy], you can provide the court with your
decree as well as to the other issues."

On Cctober 29, 1998, counsel for Eugenia presented

Judge Browning with a letter stating as foll ows:

Encl osed is a duplicate original of the proposed Decree in
the above case, which was forwarded to opposi ng counsel, Bruce A.
Masunaga, via his Court jacket and by regular mail on October 21
1998, pursuant to Rule 58, Hawaii Fam |y Court Rules. At t ached
are copies of the envel ope that was returned to my office unopened
on October 26, 1998, and the Certificate of Mailing. To date
have received no alternate proposed decree, no proposed changes in
the | anguage contained in my proposed decree, and no objections to
my decree. Therefore, | am requesting that you approve ny
proposed decree.

On Novenber 2, 1998, Judge Browning entered the Divorce
Decree: (a) ordering Tinothy to pay child support of $215 per
child per nonth and to maintain his existing life insurance

policy naming the children as irrevocabl e beneficiaries;

2 Pl aintiff-Appellee Eugenia Vincent Lowther (Eugenia) testified

that the nortgagee was willing to accept a deed in lieu of foreclosure and she
wanted to sign one but Timthy would not cooperate. \When asked who woul d sign
for Timothy, the court answered, "The circuit court clerk." \When asked if

that could be done "as an expedited order today[,]" the court answered, "You
may do so."



(b) ordering Eugenia to cover the children on her nedical and
dental plan; (c) ordering paynent of $825 from Tinothy's Aetna
Def erred Conpensation Plan to the Guardian Ad Litem (d) noting
that "[t]he joint real property located at . . . Kailua . . . is
currently in foreclosure proceedings,"” ordering that "[t] he Chief
Clerk of the First Crcuit, State of Hawaii shall sign in place
of [Timothy] a deed in |lieu of foreclosure upon presentation”;
(e) awardi ng Eugenia the bal ance of Tinbthy's Aetna Deferred
Compensation Pl an, the Col orado real property, the 1987 Dodge,
75% of Tinothy's retirenent pay, and all of her State of Hawai i
retirement;? (f) awarding Tinothy the 1983 Dodge, the 1986 Mazda,
and the 1984 Dodge; (g) awardi ng each party one-half of the
proceeds fromthe sale of the tools and guns; and (h) ordering
each party to pay one-half of the $430 debt to Sears, the $175
debt to the dentist, the $1, 300+ debt owing to the City and
County of Honol ulu, and the uninsured nedi cal and dental expenses
of the children.

On Cctober 27, 1999, Eugenia filed a notion to enforce
the Divorce Decree. On Novenber 19, 1999, per diemDi strict
Fam |y Judge Christine E. Kuriyama continued the hearing of this
notion for the purpose of allowing Tinothy tinme to file a notion

to set aside the Divorce Decree and entered an order requiring

3 No expl anati on was provided why the famly court awarded Eugenia

"75% of Tinmothy's retirement pay, and all of her State of Hawai ‘i
retirement[.]"



Tinmothy to pay Eugenia fromhis retirenent receipts the sum of
$500 on the first day of each nmonth and on the fifteenth day of
each nonth, a total of $1,000 per nonth, comrencing Decenber 1,
1999.

On Decenber 1, 1999, Tinothy filed a notion, pursuant
to HFCR Rule 60(b)(6), for an order setting aside and/or
nodi fying the property division part of the Divorce Decree. It
stated that "[t]he basis of this Mtion is that [Tinothy] |acked
proper representation at trial and/or after trial, that [Tinothy]
did not receive fromhis attorney in a tinely manner a copy of
the Decree and that the inequities and lack of a basis in the | aw

for the existing property division justify relief fromthe

Decr ee. In an acconpanying affidavit, Tinothy's counse

st at ed:

6. [ Ti mot hy] was not present at the Divorce hearing held
on Septenmber 29, 1999. [ Ti mot hy] has informed me that M.
Masunaga i nformed him that the hearing had been noved to the
foll owi ng week and [Ti mot hy] appeared that foll owi ng week. Upon
appearing at court and discovering that the trial was held the
week before, [Timothy] tried to contact M. Masunaga and was
unable to do so and has had no further contact with himsince.

7. In an October 28, 1998 letter, filed on October 29,
1998, [Eugenia's] counsel Barbara Melvin informed the court that
the letter she sent to M. Masunaga containing the filed copy of
the Decree was returned unopened to her office on October 26,
1998. There is no showing that M. Masunaga ever received a filed
copy of the Decree.

8. [ Ti mot hy] has informed me that M. Masunaga never
provided a copy of the Decree to him [ Ti ot hy] did not review a
copy of the decree until after [Eugenia's] Motion for Post-Decree

relief was recently served upon him M. Masunaga's inattention
to the case is also evidenced by his failure to sign the Decree.

Eugeni a's October 27, 1999 notion and Tinothy's

Decenber 1, 1999 notion were heard on January 10, 2000, and
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February 18, 2000. At the conclusion of the hearing, District

Fam |y Judge Linda K C. Luke orally decided the issues. On

Decenber 6, 2000, Judge Luke entered an order noting that Tinothy

had failed to conply with the D vorce Decree, mandating himto

sign a voluntary assignnent of his Aetna Deferred Conpensation

Plan and 75% of his retirenment pay to Eugenia, and further

stating,

in relevant part, as follows:

Based on the hearings and transcripts and other records in this
case, it is hereby ordered as foll ows:

1. [Timothy's] notion to set aside [Timothy's] default of
the September 29, 1998 hearing is denied. [ Ti mot hy] had adequate
notice and was properly represented at this hearing. He failed to
appear at said hearing without good cause. Furt her, [Tinothy] had
notice within one week that he had m ssed the Court date and
brought no notion to set aside the default for more than a year
He had notice of the terms of the Court's decision based on the
September 29, 1998, hearing from both [Eugeni a's] counsel and the
City and County retirenment system and failed to bring any notions
to set aside the terms of the divorce for nore than a year after
the granting of the divorce

2. [Tinmothy] is found to be in contenpt of the Decree
Granting Absolute Divorce and Awardi ng Child Custody filed
September 29, 1998, as foll ows:

a) He did not pay 75% of his retirement benefits to
[ Eugenia] as ordered in . . . said decree

b) [ Ti mot hy] did not pay [Eugenia] the bal ance of
his Aetna Deferred Compensation Plan as ordered in . . . said
decree.

c) [ Ti mot hy] did not pay his one-half of the
$430. 00 debt to Sears, the $175.00 debt to the dentist, and the
$1, 300. 00 debt to the City and County of Honolulu as ordered by

sai d decree and judgment for $1,905.00 hereby enters.?

d) [ Ti mot hy] did not pay his one-half share of the
parties' post-divorce medical and dental expenses as ordered by
sai d decree and judgnment for $150.00 hereby enters.

4

The famly court did not explain how or why Timothy's failure to

pay one-half of $1,905 authorized entry of a judgment against himin the
amount of $1, 905



4.°% [Timothy] is hereby ordered to sign a voluntarily
[sic] assignnment authorizing the City and County of Honol ulu and
State of Hawaii through its [sic] retirement systemto deduct from
[Timothy's] retired pay, pension and/or annuity fromthe City and
County of Honolulu, Fire Department, an amount equal to 75% of
said retired pay, pension and/or annuity and to transmt said
amount directly to [Eugenia]. Said amount has been found to be
[ Eugeni a's] share of marital property and thus constitutes
[ Eugeni a's] property. Should [Timpthy] fail to cooperate in
signing said authorization, he is on notice that he may be held in
crimnal contenpt by this Court, the penalties for which include
i ncarceration until such time as the contenpt ceases and [ Ti mot hy]
complies with this Court's orders. Should [Timthy] fail to sign
sai d assignment upon presentation, the Chief Clerk of the First
Circuit, State of Hawaii shall be authorized to sign on his behalf
and the retirement system shall accept said signature as if it
were Plaintiff's [sic].

5. [Timothy] is hereby ordered to sign a voluntarily
[sic] assignment authorizing Aetna to release to [Eugenia]
forthwith the balance of [Tinothy's] Aetna Deferred Conpensation
Pl an. Said anmount has been found to be [Eugenia's] share of
marital property and thus constitutes [Eugenia's] property.
[Timothy] is to take no steps to further reduce said plan pending
its release to [Eugenia]. Should [Timpthy] fail to cooperate in
signing said authorization, he is on notice that he may be held in
crimnal contenpt by this Court, the penalties for which include
incarceration until such time as the contenpt ceases and [ Ti mot hy]
conplies with this Court's orders. Should [Timothy] fail to sign
sai d assignment upon presentation, the Chief Clerk of the First
Circuit, State of Hawaii shall be authorized to sign on his behalf
and the retirement system shall accept said signature as if it
were Plaintiff's [sic].

6. Judgment shall enter for [Eugenia] for the amount that
[ Ti mot hy] has received from his Aetna Deferred Conpensation Plan
following the divorce on the grounds that said funds were awarded
to [ Eugenia] in the divorce. [Timothy] is ordered to provide al

document ati on concerning said plan to [Eugenia] through her
attorney . . . forthwith.

(Foot not es added.)

On Decenber 18, 2000, Tinothy filed a notion for
reconsi deration and/or further hearing.

On January 3, 2001, the Enployees' Retirenment System of

the State of Hawai‘i (ERS) noved, pursuant to HFCR Rul e 60(b)(4)

This docunment does not have a paragraph 3.
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or (6), for relief fromthe Divorce Decree and the Decenber 6,

2000 order. The ERS argued, in relevant part, as foll ows:

To the extent that the Divorce Decree in this case acts
directly on the ERS and its funds by ordering direct payment to
[ Eugenial] and retaining jurisdiction over ERS for this purpose, it
is void and unenforceabl e pursuant to [Hawaii Revised Statutes
(HRS)] & 88-91. To the extent that the Order originates fromthe
Di vorce Decree and orders [Timpthy] to assign 75% of his pension
to [Eugenia], it is also void and unenforceabl e pursuant to HRS
§ 88-91.

(Enphasis in original.) Hawaii Revised Statutes (HRS) § 88-91
(1993) states, in relevant part, that "[t]he right of a person to
a pension . . . shall be unassignable except as in this part
specifically provided."

On January 4, 2001, Tinmothy filed a notice of appeal of
t he Decenber 6, 2000 order. This is appeal no. 24007.

On January 5, 2001, Judge Luke entered an order "that
[ Tinothy's] Motion for Reconsideration and Request for Hearing
filed on Decenber 15, 2000, is sumrarily denied w thout hearing
pursuant to Rule 59(j) Hawaii Family Court Rules.” On January 5,
2001, Tinothy filed an amended notice of appeal of the Decenber
6, 2000 order and the January 5, 2001 order. On January 10,
2001, Judge Luke ordered counsel for Eugenia to submt proposed
findings and conclusions. On January 18, 2001, Tinothy filed a
Second Anended Notice of Appeal of the Decenber 6, 2000 order and
t he January 5, 2001 order.

On January 24, 2001, per diemDistrict Famly Judge
Gale L. F. Ching heard the ERS notion and a settlenent was
negotiated. On January 26, 2001, Judge Ching entered an order

10



stating that the ERS notion was "w thdrawn w t hout prejudice by
agreenent of the parties.”

On February 14, 2001, Judge Luke entered an order
cancel ling the January 10, 2001 order requiring counsel for
Eugenia to submit proposed findings and concl usi ons.

On March 13, 2001, pursuant to the settlenment, Judge
Ching entered a stipulated order anmending the Divorce Decree.
This order was approved as to formand content by Eugenia and
Ti ot hy, and approved as to formby the attorneys for both

parties. It states, in relevant part, as follows:

2. [ Eugenia] is awarded fifty percent (50% of
[Tinmothy's] retired pay or pension plan with the Enpl oyees
Retirement System Said amount as amended shall be paid directly
to [ Eugenia] as received by [Tinothy] starting February 2001 and
continuing as long as both shall live, as alimony . . . . The
parties acknow edge that this award of lifetime alinmny to
[ Eugenia] is made in return for [Eugenia's] waiver of her Court
ordered interest in [Tinothy's] City and County retirement pension
pl an under the Enployee's [sic] Retirement System . . . The
parties acknow edge that [Eugenia's] waiver of arrears in
paragraph nunmber 16 of this document and [Eugenia's] acceptance of
a fifty percent (50% rather than seventy five percent (75% of
[Tinmothy's] City and County of Honolulu pension and retirement was
in return for [Tinothy's] agreement to establish an order which
woul d i nsure payment to [Eugenia]l in a tinmely fashion of the
| essor [sic] ampunts agreed to by the parties.

3. [ Eugeni a's] award of 75% of [Timothy's] other retired
pay, pension and/or annuity is stricken except as provided herein

4. The parties' [daughter] shall remain as sole
beneficiary of [Tinothy's] retired pay or pension with rights of
survivorship.®

6 At the September 29, 1998 hearing, Neal Matsuura, a section
supervisor at the Enrollment, Claims, and Benefits Section of the State
Retirenment System testified that Timthy did not opt for any survivor
benefits and that Tinothy could not change his option. W note that the | ast
sentence of Hawaii Revised Statutes (HRS) & 88-83 (1993) states that "[a]ny
el ection of a node of retirement allowance shall be irrevocable."
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5. For the purpose of the collection of the alinony
A , [ Timthy] agrees and the Court hereby finds that
[ Ti ot hy] has been in contempt of Court for failure to make
payments of spousal support and/or property settlement paynents to
[ Eugeni a] as ordered by the Court. [ Timot hy] with the advice of
counsel hereby waives any procedural defects in the request for a
finding of contempt and agrees to said finding with the
under st andi ng that the sole consequence of said agreement shall be
that the Enmpl oyees' Retirement System will garnish all payments of
al i mony begi nning February 1, 2001, for so long as both shall
live.”

9. [ Eugenia] is awarded as her sole and separate property
all of [Tinmothy's] Aetna Deferred Conpensation Plan as of
January 24, 2001, plus any increases since that date.

11. The Famly Court . . . shall maintain jurisdiction
over [Timothy's] Enployees' Retirement System retirement/pension
pl an, and his Aetna Deferred Compensation Plan in order to enforce
the provisions of this order.

12. [ Timot hy] shall retain as his sole and separate
property the uninproved real property located in Costilla County,
Col or ado,

13. The appeal filed with the Supreme Court shall be

wi t hdrawn by [Tinmothy's] attorney inmediately.

14. Except as otherwi se specifically stated, this
agreement shall settle all clainms for arrears in spousal support,
fam |y support and payment of past-due debts as assigned by the
prior orders of the Court, but shall not affect any arrears which
have built up since January 24, 2001.

15. Al'l prior orders requiring the Enmpl oyee Retirenent
System to make paynents directly to [Eugenia] are amended and
replaced by the | anguage of this order and subsequent inconme
assignment orders.?®

16. Each party shall, at the request of the other,
execute, acknow edge, and deliver any documents which may be
reasonably necessary to give full effect to this decree. In the

event that either of the parties refuses or is unable to conply
with such request within ten (10) days following the request, the
parties agree that the Court, pursuant to Rule 70(a), Hawai

7

In light of the |l anguage of this paragraph 5, we do not understand

the reference in paragraph 15 to "subsequent income assignment orders."

8

See footnote 6 above.
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Fam |y Court Rules, may direct the Chief Clerk of the First
Circuit Court to do all acts and sign all documents on behal f of
the failing party necessary to give full force and effect to the
provi sions of this decree.

17. [ Eugeni a] acknowl edges that the parties' adult child,
is no |longer attending school and has no objection to
payn’ents to her on behalf of said child being term nated.

18. This order shall take effect on February 1, 2001.

(Foot not es added.)

On March 28, 2001, Tinothy filed a notion for
reconsi deration of the March 13, 2001 stipulated order. In this
notion, Tinmothy challenged the fam |y court's subject matter
jurisdiction to order nost of what it ordered and chal | enged nost
of the rest of the order. 1In relevant part, he chall enged the
famly court's subject matter jurisdiction to re-characterize the
di vision of sone property as alinony, to nane the parties' mnor
daughter as the sole beneficiary of Tinmothy's retirenment pay or
pension with rights of survivorship, and the finding that Tinothy
was in contenpt for failing to make alinony/property settl enent
paynments to Eugenia. He asserted his right to a credit for his
al | eged overpaynent of child support.

On May 9, 2001, after a hearing on April 30, 2001,
Judge Ching entered an order denying Tinothy's March 28, 2001
notion for reconsideration.

On June 4, 2001, Tinothy filed a notice of appeal "from
all orders entered herein including the Oder . . . filed on

May 9, 2001[.]" This is appeal no. 24323.
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On July 9, 2001, Eugenia filed a Mdtion to Conpel
Wt hdrawal of Appeal no. 24007. The court was advi sed that
"Tinothy Lomther isin OCCC" On July 17, 2001, District
Fam |y Judge Allene R Suenori entered an order requiring Tinothy
and counsel for Tinmothy to "forthwith sign a stipulation to
di sm ss the [Hawai ‘i] Suprene Court appeal filed January 4, 2001.
[ Eugenia] is awarded attorney's fees and costs."”

On August 15, 2001, Tinmothy filed a notice of appeal of
Judge Suenori's July 17, 2001 order. This is appeal no. 24494.

APPEAL NO. 24007

I n appeal no. 24007 of the famly court's Decenber 6,
2000 order granting Eugenia's Cctober 27, 1999 notion to enforce
the Divorce Decree and denying Tinmothy's HFCR Rul e 60(b) (6)
nmotion "for an order setting aside or nodifying" the Divorce
Decree, Tinothy asserts the follow ng points on appeal:

1. The famly court erred when it orally denied
Timot hy' s HFCR Rul e 60(b) (6) noti on.

2. The famly court erred when it orally ruled that
attorney Bruce Masunaga represented Tinothy's interest at the
di vorce hearing. Tinothy contends that the "Court does not
address the fact that [Tinothy' s] problens occurred | ater, when
no opposition was nade to [ Eugenia' s] proposed divorce decree.”

3. The famly court erred "when it orally ruled that

after the date of the contested divorce hearing, [Tinothy] had
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anpl e opportunity to consult other counsel and take further
action within the time period prescribed by [HFCR] Rule 60(b) (1)
(2) (3) or the like." Tinothy asserts that he "filed his notion
under HFCR Rule 60(b)(6), so tine limtations of H F]CR

Rul e 60(b)(1, 2, 3) are not germane to denial of the notion."

4. The famly court "erred when it decl ared that
there was [sic] no extraordinary circunstances existing to grant
the motion for relief[.]"

5. The famly court erred when it entered paragraph 1
of the Decenber 6, 2000 order. Tinothy argues that "[t]here is
no one year limtation on a notion for relief under [HFCR]

Rule 60(b)(6)[.]1"

6. The famly court erred when it held Tinothy in

contenpt of the Divorce Decree in paragraph 2 of the Decenber 6,

2000 order. Tinmothy argues that

[t]here was a conpl ete absence in the record of any authority for
the Court's decision. If property settlement matters in the

di vorce decree do not conport with the standard of HRS §580-47,

t he Court should have ordered the amendment of the divorce decree,
and at | east take the matter of contenmpt under advi sement.

(Record citation omtted.)

7. The famly court erred when it entered paragraph 4
of the Decenber 6, 2000 order and ordered Tinothy to sign a
vol untary assi gnnment authorizing deduction fromhis retirenent
pay an anount equal to 75% of his retired pay. Tinothy argues

that "[t]here is no explanation why it is reasonable for
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[ Tinothy] to have to |lose the bulk of the marital estate to
[ Eugeni a] basically because he was not present at the contested
di vorce hearing."

8. The famly court erred when it entered paragraph 5
of the Decenber 6, 2000 order and ordered Tinothy to sign a
vol untary assi gnnment authorizing Aetna to rel ease to Eugenia the
bal ance of Tinmothy's Aetna Deferred Conpensation Plan. Tinothy
argues that "[t]he Court should have . . . considered whet her
relief fromthe divorce decree should be granted pursuant to HFCR
Rul e 60(b)(6)."

In other parts of his opening brief, Tinothy states, in

rel evant part, as follows:

[ Ti ot hy] brought his motion for relief on grounds
that the property settlement was "unfair."

[ Ti ot hy] nmust respectfully question the discretion of
the famly court, when the court does not justify or explain
why it is fair and just for [Eugenia] to receive the bul k of
the marital property.

[ Ti mot hy] respectfully questions whether it should make that
much of a difference that he did not appear for trial, or hired
the wrong attorney. [ Ti ot hy] respectfully questions whether it
shoul d make a difference that he has had some trouble with the
law. (Ex. 1-15, received into evidence on February 18, 2000).

There is no explanation why it is reasonable for [Timthy] to have
to lose the bulk of the marital estate to [Eugenia] basically
because he was not present at the contested divorce hearing.

16



[Tl he court does not justify or explain why it is fair and just
for [Eugenia] to receive the bulk of the marital property.

W agree with Tinothy that

[r]lelief pursuant to HFCR Rule 60(b)(6) is extraordinary and
requires the novant to show that (1) the nmotion is based on sone
reason other than those specifically stated in clauses 60(b) (1)
through (5); (2) the reason urged is such as to justify the
relief, and (3) the notion is made within a reasonable tine.
Hayashi v. Hayashi, 4 Haw. App. 286, 290, 666 P.2d 171, 174
(1983).

HFCR Rule 60(b)(1) permts relief froma divorce decree
for the reasons of "m stake, inadvertence, surprise, or excusable
negl ect” but requires the notion to be made not nore than one
year after the decree. HFCR Rule 60(b)(6) permts relief froma
di vorce decree for "any other reason justifying relief fromthe
operation of the judgnent." In other words, HFCR Rul e 60(b)(6)
does not permt relief for the reasons of "m stake, inadvertence,

surprise, or excusable neglect[.]" More specifically,

[t]here are two situations that courts sometinmes characterize as
"ot her reasons," but that are more |ikely egregious forns of
conduct covered under another clause of Rule 60(b), and clause (6)

is invoked to circunvent the one-year limtation. The first
occurs when a party conmes in more than a year after judgment to
assert that he is the victimof some blunder by counsel. Clains

of this kind seemto fit readily within the grounds of m stake
inadvertence, and excusable neglect set out in clause (1), and
numerous courts have so held and have denied relief. However,
when there is gross neglect by counsel and an absence of negl ect
by the party, some courts have refused to inmpute the attorney's
negligence to the party and have granted relief under

Rul e 60(b) (6).

C. Wight, A Mller & M Kane, FEDERAL PRACTI CE AND PROCEDURE:
CwviL 2D 8§ 2864 (1995) (citation omtted).

In this case, there was gross negl ect by counsel for
Tinmothy and by Tinothy. Therefore, although the famly court

erred when, as noted in footnote 3 above, it awarded a judgnent
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in the amount of $1,905 when it should have awarded a judgnent
for one-half of $1,905, the famly court did not abuse its
di scretion when it declined Tinothy's request to set aside or
nodi fy other parts of the Divorce Decree and when it granted
Eugeni a's request to enforce the Divorce Decree.

APPEAL NO. 24323

In his appeal of the March 13, 2001 stipul ated order
amendi ng the Divorce Decree, Tinothy asserts the follow ng points
on appeal :

1. "[Tinmothy's] notion for reconsideration sought to
bring to the Famly Court's attention an i ssue whether the Famly
Court had jurisdiction to enter [paragraph 2 of] the [March 13,
2001] Order Anmendi ng Decree Granting Absolute D vorce and
Awar di ng Child Custody, Filed [ Novenber 2, 1999.]"

2. Ti mot hy chal | enges "the jurisdiction of the court
to issue an order to designate the parties' mnor daughter as
sol e beneficiary of [Tinothy's] retired pay or pensions wth
right of survivorship.”™ Tinothy thereby challenges the famly
court's subject matter jurisdiction to enter paragraph 4 of the
March 13, 2001 stipul ated order.

In other words, after requesting "an order setting
aside or nodifying" the Divorce Decree, and appealing the famly

court's denial of his request, Tinothy now argues that the famly
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court |acked subject matter jurisdiction to enter the March 13,
2001 stipul ated order amending the Divorce Decree.

Ti ot hy chal | enges paragraph 4 based on the | ast
sentence of HRS § 88-83 (1993) stating that "[a]ny election of a
node of retirenent allowance shall be irrevocable.” Tinothy
chal | enges paragraphs 2 and 4 of the March 13, 2001 sti pul ated
order amendi ng decree based on HRS § 580-56(d). It states, in
rel evant part, that "[f]ollowing . . . one year after entry of a
decree or order reserving the final division of property of the
party, a divorced spouse shall not be entitled . . . to any share
of the forner spouse's personal estate.” Tinothy contends that
the limtation inposed by HRS § 580-56(d) restricts or inhibits
the famly court's exercise of its powers under HFCR
Rul e 60(b)(6).°

Timot hy argues that "[t]his case is distinguishable

from Cooper v. Smth," 70 Haw. 449, 776 P.2d 1178 (1989). 1In

Cooper, the divorce decree reserved the issue of the division and

distribution of the property of the parties. The parties did not

As a matter of statutory interpretation, we conclude that
the time fromthe filing of a notice of appeal of the famly
court's decree deciding part (4) [division and distribution of
property and debts] to the entry of the appellate court's judgnment
on appeal is excluded when computing HRS § 580-56(d)'s "one year"
period. Since appellate courts have jurisdiction to decide that
they do not have appellate jurisdiction, this rule applies also in
those cases where the appellate court decides that it does not
have appellate jurisdiction.

Todd v. Todd, 9 Haw. App. 214, 832 P.2d 280, cert. denied, 73 Haw. 627, 834
P.2d 1315 (1992).
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settle the issue and the famly court did not approve and order
the settlenent until well after the time limt inposed by HRS
8 580-56(d) had expired. The Hawai‘ Suprenme Court concl uded, in

rel evant part, as follows:

The [HRS &8 580-56(d)] statute deprives the famly court of power
to divide the personal estate of the parties after the |apse of
the given period over the objections of either party. Boul ton v.
Boul ton, 69 Haw. 1, 730 P.2d 338 (1986). In this case, however
the division was effected by an agreenent of the parties and
submtted to the court for approval and incorporation into the
decree. We do not believe the |legislature intended that the court
woul d be divested of authority to do this.

Cooper, 70 Haw. at 454-55, n.1, 776 P.2d at 1181-82, n.1.

Ti not hy contends that although HRS § 580-56(d) does not prohibit
what was done in Cooper, it does prohibit what was done in this
case.

In light of (a) Neal Matsuura's uncontradicted
testinony at the Septenber 29, 1998 hearing that Tinothy did not
opt for any survivor benefits and that Tinothy could not change
hi s decision and (b) the |l ast sentence of HRS § 88-83 (1993) that
“"[a]lny election of a node of retirenment all owance shall be
irrevocable[,]" we note the additional question whether the
famly court was authorized to enter the foll owi ng paragraph 4 of
the March 13, 2001 stipulated order: "The parties' [younger
daughter] shall remain as sole beneficiary of [Tinothy's] retired
pay or pension with rights of survivorship."

We conclude that the famly court did not have
jurisdiction to enter its March 13, 2001 stipul ated order

amendi ng the Divorce Decree. "As a general rule, the filing of a
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valid notice of appeal transfers all jurisdiction in the case to
the appellate court and deprives all famly courts of
jurisdiction to proceed further in the case, except for sone
matters." In re Doe, 81 Hawai‘i 91, 98, 912 P.2d 588, 595 (App.

1996) (citations omtted). As noted in TSA Intern. Ltd. V.

Shim zu Corp., 92 Hawai‘i 243, 256, 990 P.2d 713, 726 (1999), the

exceptional matters are collateral or incidental natters. These
include the right to enforce the judgnment, matters specified in
HRS § 571-54 (1993) and § 580-47 (Supp. 2001), the right under
HFCR Rul e 60(b) to correct, nodify, or grant relief fromthe

j udgnment but to do so in accordance with the procedure stated in

Life of the Land v. Ariyoshi, 57 Haw. 249, 553 P.2d 464 (1976),

and the right under Hawai‘i Rules of Appellate Procedure (HRAP)
Rul e 10(e) to correct or nodify the record on appeal. Do the
orders appeal ed in no. 24323 and/or no. 24494 invol ve any of

t hese exceptions to this general rule? Specifically, in FCD
No. 98-0705, while Tinothy's appeal no. 24007 of the Decenber 6,
2000 order granting Eugenia's Cctober 27, 1999 notion to enforce
the Divorce Decree, and denying Tinothy's Decenber 1, 1999 HFCR
Rul e 60(b)(6) notion to set aside or nodify the Divorce Decree
was pending, did the famly court have jurisdiction to enter its
March 13, 2001 stipul ated order anending the Divorce Decree and
its May 9, 2001 order denying Tinothy's March 28, 2001 notion for

reconsi deration? The answer is no. Assuming it would otherw se
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be relevant, the fact that the March 13, 2001 stipul ated order
was notivated by the January 3, 2001 ERS notion is irrel evant
because the ERS notion was "w thdrawn w t hout prejudice by
agreenent of the parties.”

APPEAL NO. 24494

Timot hy contends that the famly court erred when it
enforced paragraph 13 of the March 13, 2001 stipul ated order and
entered its July 17, 2001 order conmmandi ng Ti nothy and his
counsel to "forthwith sign a stipulation to dism ss the [Hawai ‘i ]
Suprene Court appeal [no. 24007] filed January 4, 2001."

Ti mot hy argues that the famly court "had no
jurisdiction within which to enter an order which serves to
restrict the jurisdiction of the Hawaii Suprene Court and the
Hawaii Internediate Court of Appeals. It remains for the
appellate courts to decide, if or when a case within its
jurisdiction ought to be dismssed.” Tinothy's argunment ignores
HRAP Rul e 42(b) (2000). 1

Consi stent with our conclusion that the famly court
did not have jurisdiction to enter its March 13, 2001 sti pul ated
order anending the Divorce Decree and its May 9, 2001 order

denying Tinothy's March 28, 2001 notion for reconsideration, we

10 Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 42(b) (2000)
states in relevant part as follows: "Dism ssal in the appellate courts. | f
the parties to a docketed appeal . . . sign and file a stipulation for

di sm ssal, specifying the terms as to payment of costs, and pay whatever fees
are due, the case shall be dism ssed upon approval by the appellate court."”
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conclude that the famly court did not have jurisdiction to

enforce its March 13, 2001 stipul ated order and enter its

July 17, 2001 order conpelling Tinmothy and his counsel to

"forthwith sign a stipulation to dism ss" appeal no. 24007.
CONCLUSI ON

Accordingly, in appeal no. 24007, we vacate
par agraph 2.c of the Decenber 6, 2000 order and remand that
par agraph for reconsideration of the judgment for $1,905. In al
ot her respects, we affirmthe Decenber 6, 2000 order. W also
affirmthe January 5, 2001 order.

I n appeal no. 24323 of the March 13, 2001 stipul ated
order amendi ng the Divorce Decree and in appeal no. 24494 of the
July 17, 2001 order commandi ng Tinmothy and his counsel to
"forthwith sign a stipulation to dismss the [Hawaii] Suprene
Court appeal [no. 24007] filed January 4, 2001" and awardi ng
Eugeni a attorney's fees and costs, we conclude that the appeal ed
orders are void.

In light of the above, we conclude that the January 26,
2001 order approving the withdrawal of the January 3, 2001 notion
by the ERS is void. Therefore, the January 3, 2001 notion by the
ERS, pursuant to HFCR Rule 60(b)(4) or (6), for relief fromthe
Di vorce Decree and the Decenber 6, 2000 order, remamins to be

deci ded.
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We remand for further proceedings consistent wwth this

opi ni on.
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