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NO. 24093

| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
GLENN A. VAUGHN, d ai mant - Appel | ee, v.

RFD PUBLI CATI ONS, | NC., Enpl oyer-Appellant, and
THE HARTFORD, |nsurance Carri er- Appel |l ant

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 98-553 (2- 88- 25458))

VEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

In this workers’ conpensation case, Enployer- Appel | ant
RFD Publications, Inc. (RFD) and Insurance Carrier-Appellant The
Hartford (Hartford) (collectively, Enployer) appeal the Labor and
| ndustrial Relations Appeals Board' s (the Board) February 5, 2001
amended deci sion and order and the Board' s Novenber 6, 2000
deci sion and order. The two decisions and orders® affirmed in
part, nodified in part and reversed in part an Cctober 15, 1998
deci sion of the Director of Labor and Industrial Relations (the

Director). W affirm

1 The February 5, 2001 anended deci sion and order of the Labor and
I ndustrial Relations Appeals Board (the Board) anended the Board’ s Novenber 6,
2000 decision and order in only a single respect -- by specifying an August

21, 1997 “commencenent date” for C ai mant-Appellee denn A Vaughn's (Vaughn)
permanent total disability benefits.
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I. Background.

The Board’s Novenber 6, 2000 deci si on and order read,
in pertinent part, as follows:

FI NDI NGS CF FACT

1. On Septenber 2, 1988, [d ai mant-Appellee denn A Vaughn
(Vaughn)], who was enpl oyed as a press operator by Enployer, [RFD],
injured his left shoulder, while turning a roll of newsprint weighing
bet ween 900 and 1, 200 pounds. 2

Whi | e under goi ng physical therapy in January 1992 for his left
shoul der, [Vaughn] devel oped | ow back pain that radiated into his |left
leg. [RFD/original insurer Pacific Insurance Co., Ltd.] accepted
conmpensabi lity of [Vaughn's] |ow back problens. 1n a settlenment
agreenment approved by the Director on June 13, 1994, [Vaughn’s]

Sept enber 2, 1988 work injury was described as involving the “left
shoul der with latter |ow back/left Ieg pain.”

2. Between 1989 and 1996, [Vaughn] underwent five surgeries to
his left shoulder. On Septenber 26, 1989, Dr. Gerard Dericks perforned
an excision of the distal clavicle, partial acrom oplasty with excision
of the coracoacronial |iganent, bursectony and debridenment. On July 23,
1991, [Vaughn] had a rotator cuff repair and repeat acrom opl asty done
by Dr. Richard Cobden. Dr. Cobden perfornmed surgery again on Cctober
15, 1991, for excision of a synovial fistula and closure of wound, and
on March 31, 1993, for arthroscopy and excision of the gl enoid | abrum
On April 1, 1996, [Vaughn] had a Munford procedure and acroniopl asty by
Dr. Frank M nor.

3. In 1995 and 1996, [Vaughn] worked as a press operator for just
over a year anobng three jobs in California. During an independent
medi cal evaluation with Elvert Nelson, MD., on July 19, 1996, [Vaughn]
reported that he returned to work for a conpany in Frenmont in January
1995. He worked there for six nonths, but quit in July 1995. |In July
1995, he worked for First Western Graphics Conpany in San Leandro. He
wor ked at the second job until Novenber 1995. At trial, [Vaughn]
expl ained that he left the Fenont job, because they wanted himto work
80 hours a week. At the San Leandro job, [Vaughn] was working 12-hour

2 On Septenber 16, 1988, Enpl oyer- Appel |l ant RFD Publi cations, Inc.
filed a Form WC-1, Enployer’s Report of Industrial Injury, that accepted
liability for Vaughn's Septenber 2, 1988 industrial injuy. The WC1
identified a “shoulder strain” injury, and attributed it thus: “Enployee was
turning a roll of newsprint[.]” On Cctober 13, 1989, Vaughn filed a Form WC
5, Enployee’s Claimfor Workers' Conpensation Benefits, for the same
industrial injury, in order to “assert[] statutory rights[.]” Hawaii Revised
Statutes (HRS) 8§ 386-3 (1993) provided, in relevant part, that “[i]f an
enpl oyee suffers personal injury either by accident arising out of and in the
course of the enploynent or by disease proximately caused by or resulting from
the nature of the enploynent, the enpl oyee’s enpl oyer or the specia
compensation fund shall pay conpensation to the enpl oyee or the enployee’s
dependents as hereinafter provided.”
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shifts. He quit that job after they wanted himto work six days a week
H's third job was in Sacranento, but he quit after two weeks, when they
wanted himto nove printing paper, the sane activity that caused his
work injury. Since his fifth surgery in 1996, [Vaughn] has not engaged
i n any enpl oyrment.

4. [Vaughn] has chronic | eft shoul der and | ow back pain. In
1996, [Vaughn] was referred to Corby Kessler, MD., a physical nedicine
and rehabilitative specialist, for his left shoul der and | ow back
synptons. In an Cctober 25, 1996 report, Dr. Kessler noted that
previous treatnent included the previous surgeries, nultiple physica
therapy for the left shoulder, and trials of a variety of medications,

i ncl udi ng nonsteroidals and narcotics. Dr. Kessler recomended
medi cati on for [Vaughn's] chronic pain and a physical therapy |unbar
stabilization program

5. After several nonths of treatnent with no progress in
[ Vaughn’ s] condition, [Vaughn] was referred to the Auburn Pain
Rehabilitation Medical Clinic (APRMC) in April or May 1997. From June
30, 1997 to July 30, 1997, [Vaughn] participated in APRMC s chronic pain
managenment program He then underwent a functional capacity eval uation
(FCE) on August 1, 1997. According to the August 1, 1997 FCE report,

[ Vaughn] was consi dered permanent and stationary. The report also noted
that [Vaughn] had considerable limtations fromhis work injuries, with
his left shoulder as the nost linmting factor in his functiona
abilities.

6. At [Hartford' s] request, Donald Seynour, MD., of the
Ot hopedi ¢ Eval uation Center, evaluated [Vaughn] on August 26, 1997, for
his |l eft shoul der and | ow back conditions, and prepared a report dated
Sept enber 26, 1997. Dr. Seynour opined that [Vaughn] had reached
mexi mum nedi cal i nprovenent.

7. [Vaughn] was seen for regular followup at APRMC. Because of
renewed | eft shoul der conplaints in Septenber 1998, Jeffrey Reinking,

M D., nedical director at APRMC, referred [Vaughn] for an orthopedic
consultation with Stephen Wber, MD., on May 12, 1999

8. In his May 12, 1999 report, Dr. Weber provided his
recommendati on regarding further treatnent. Dr. Wber noted that the
causes of [Vaughn's] pain were obvious, with infection and conplete |oss
of the anterior half of his deltoid, and that there were anple reasons
for his pain, based on the physical exam perforned on that date.

9. In a report dated June 21, 1999, Dr. Reinking noted that for
sone tinme, [Vaughn' s] shoul der pain had been worsening to the point
where the range of notion in his | eft shoul der had di m ni shed and,
consequently, his left upper extremty was, froma functiona
standpoint, of no utility. Dr. Reinking noted that [Vaughn] was unabl e
to even grab a plate and reach out to put it on the table with his left
hand.

10. In a records review report dated Cctober 4, 1999, Sydney
Snmith, MD., a sports nedicine specialist, noted that [Vaughn] has five
previ ous shoul der operations that had not inproved his condition and had
been ineffective at reducing his pain and restriction of notion.

[ Vaughn] al so had two maj or surgical conplications in the formof a
synovi al fistula and wound infection, as well as, the nore disastrous
complication of avulsion of the deltoid fromthe acrom on.

Dr. Smith explained that [Vaughn's] chronic avul sion of the
anterior deltoid fromthe acromion was quite debilitating and at this
chroni c stage, was not surgically treatable. Accordingto Dr. Snmith
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this problemcould account for nuch of [Vaughn' s] weakness and decreased
active range of notion and a significant anmobunt of his pain.

11. At trial, [Vaughn] testified that he cannot use his left arm
above the shoulder. His |eft shoulder will occasionally “lock.” His
| ow back and left leg pain preclude himfromwal king nore than a few
bl ocks, standing nore than 15 to 20 minutes, or sitting for nore than 30
m nutes. [Vaughn] considers his left armto be “dead.” [Vaughn]
requi res assistance with activities of daily living, including dressing
hi msel f and washing his hair. [Vaughn] cannot do househol d chores
anynor e.

[ Vaughn] nust take four M5 ontin daily to control his pain. The
medi cati on, however, inpairs his concentration and causes drowsi ness and
conf usi on.

12. Under the June 13, 1994 settlenent agreenent, [ Vaughn]
received [tenporary total disability (TTD)] for the periods Septenber
24, 1988 through April 7, 1989; Septenber 26, 1989 through Septenber 27,
1989; and Cctober 8, 1989 through Cctober 20, 1993, 30%]|[ per manent
partial disability (PPD)] of the |left upper extremty, 7% PPD of the
whol e person for the | ow back, 1% PPD of the left |ower extremty, and
$650. 00 for a disfiguring 5.25 [inch] surgical scar as well as multiple
arthroscopic portal scars in the |eft shoul der area.

13. In the Director’s Cctober 15, 1998 decision, [Vaughn] was
awar ded additional TTD fromJanuary 1, 1996 t hrough July 15, 1996, and
Sept enber 10, 1996 through August 20, 1997, an additional 23% PPD of the
left arm 5% PPD of the whole person for his back, and 5% PPD of the
left leg, and an additional $2,500.00, for disfigurement. Further TTD
after August 20, 1997, was denied. [Vaughn's] request [for permanent
total disability (PTD)] as aresult of the work injury was al so deni ed.

14. Based on the August 1, 1997 FCE report and Dr. Seynour’s
Sept enber 26, 1997 report, we find that [Vaughn' s] work-rel ated nedica
conditions were stable and stationary as of August 20, 1997.

15. [Vaughn] has work-rel ated permanent disability of at |east
30% PPD of the left arm 7%PPD of the whole person for the | ow back,
and 1% PPD of the left Ieg. As the physicians have noted, [Vaughn] has
a serious defect in his left shoulder that can account for his pain and
restricted notion. [Vaughn] has chronic |eft shoul der and | ow back
pai n, for which he requires nedication. The pain nedication reduces
[ Vaughn’s] ability to think clearly and to concentrate. H's work-
related conditions have adversely inpacted upon his daily functioning.
Based on the foregoing, we find that [Vaughn] is unable to perform work
on a regular basis in the normal | abor market, as a result of his
Sept enber 2, 1988 work injury.

16. We find that [Vaughn's] enploynent in 1995 and 1996,
denonstrated not only his notivation to work, but also that the physica
demands of that type of work preclude his return to enploynment in the
field of printing.

The fact that [Vaughn] has not worked ever since his 1996 surgery
al so confirms his inability to be conpetitive in the | abor market.

Wi | e [Vaughn] has a snall nursery attached to his hone, we are
not persuaded that this fact shows that [Vaughn] is capabl e of
perform ng work on a regular basis in the normal |abor narket.

17. As a result of his work injury, [Vaughn] has a 5.25 [inch]
surgi cal scar and nultiple arthroscopic portal scars in the |eft
shoul der area, a depression in the left shoulder due to the loss of the
deltoid nuscle, and a | eft shoul der droop. [Vaughn] was previously
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awarded a total of $3,150.00, for disfigurenment.
CONCLUSI ONS OF LAW

1. We conclude that [Vaughn] is not entitled to TTD after August
20, 1997, because his work-related condition was stable and pernmanent as
of August 20, 1997.

2. W conclude that [Vaughn] is PTD, because the effects of his
work injury render himunable to performwork on a regular basis in the
normal | abor market. Qur conclusion that [Vaughn] is PTD is not based
upon the odd-1ot doctrine.

3. We conclude that [Vaughn] is entitled to $6,000.00 for
di sfigurenent, which is inclusive of the previously awarded $3, 150. 00.
If [RFD/Hartford] has already paid [Vaughn] the amount of $3,150. 00,
then [RFD/ Hartford] shall pay [Vaughn] $2,850.00 ($6,000.00 |ess
$3, 150. 00) .

(Original footnotes omtted.)
II. Standards of Review.
Qur review of the Board s decisions and orders is

governed by Hawaii Revised Statutes (HRS) § 91-14(g) (1993):

Upon review of the record the court may affirmthe decision of the
agency or remand the case with instructions for further proceedings; or
it my reverse or nodify the decision and order if the substantia
rights of the petitioners nmay have been prejudi ced because the
adm ni strative findings, conclusions, decisions, or orders are:

(D In violation of constitutional or statutory provisions; or
(2) In excess of the statutory authority or jurisdiction of the
agency; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of law, or

(5) Clearly erroneous in view of the reliable, probative, and
substanti al evi dence on the whole record; or

(6) Arbitrary, or capricious, or characterized by abuse of
discretion or clearly unwarranted exercise of discretion

See al so Korsak v. Hawaii Pernmanente Medical Goup, Inc., 94

Hawai i 297, 302, 12 P.3d 1238, 1243 (2000). “Under HRS § 91-
14(g), conclusions of |aw are revi ewabl e under subsections (1),
(2), and (4); questions regarding procedural defects are

revi ewabl e under subsection (3); findings of fact are revi ewabl e

under subsection (5); and an agency’s exercise of discretion is

-5-



NOT FOR PUBLICATION

revi ewabl e under subsection (6).” Potter v. Hawaii Newspaper

Agency, 89 Hawai ‘i 411, 422, 974 P.2d 51, 62 (1999) (citations,
i nternal quotation marks and bl ock quote format omtted).
The Hawai ‘i Suprene Court has explained the standard of

review, as foll ows:

Appeal s taken from findings set forth in decisions of the Board are
reviewed under the clearly erroneous standard. Thus, this court
consi ders whet her such findings are clearly erroneous in view of the
reliable, probative, and substantial evidence on the whol e record. The
clearly erroneous standard requires this court to sustain the Board' s
findings unless the court is left with a firmand definite conviction
that a m stake has been nmde.

A conclusion of law is not binding on an appellate court and is
freely reviewable for its correctness. Thus, this court reviews
concl usi ons of |aw de novo, under the right/wong standard.

Diaz v. Oahu Sugar Co., 77 Hawai‘i 152, 155, 883 P.2d 73, 76

(1994) (brackets, citation and internal block quote format
omtted). Further, “[t]o the extent that the Board's deci sions
i nvol ve m xed questions of fact and | aw, they are revi ewed under
the clearly erroneous standard because the conclusion is
dependent upon the facts and circunstances of the particul ar

case.” Nakamura v. State, 98 Hawai ‘i 263, 267, 47 P.3d 730, 734

(2002) (internal quotation marks and citation omtted). “Wen

m xed questions of |law and fact are presented, an appellate court
nmust give deference to the agency’s expertise and experience in
the particular field. The court should not substitute its own

judgnent for that of the agency.” lgawa v. Koa House Restaurant,

97 Hawai ‘i 402, 406, 38 P.3d 570, 574 (2001) (brackets,

citations, internal quotation marks and bl ock quote format
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omtted). |In addition,

courts decline to consider the weight of the evidence to ascertain
whether it weighs in favor of the admnistrative findings, or to review
the agency’s findings of fact by passing upon the credibility of

W tnesses or conflicts in testinony, especially the findings of an
expert agency dealing with a specialized field.

Id. at 410, 38 P.3d at 578 (citation and internal block quote
format omtted). “Mreover, a conclusion of law w Il not be
overturned if supported by the trial court’s findings of fact and

by the application of the correct rule of law.” Tanmashiro v.

Control Specialist, Inc., 97 Hawai i 86, 93, 34 P.3d 16, 23

(2001) (citation omtted).
IITI. Discussion.

On appeal, Enployer ains its points of error solely at
the Board' s determ nation that Vaughn is permanently, totally
di sabl ed (PTD).
A. Finding of Fact 15.

Enpl oyer targets finding of fact (FO-, or plural, FsOF)
15, in which the Board cited various reasons for its finding that
Vaughn “is unable to performwork on a regular basis in the
normal | abor market, as a result of his Septenber 2, 1988 work
injury.” Enployer argues that the Board therein “relied solely
upon [Vaughn’s] testinony at trial that the effects of the pain
medi cation causes [(sic)] confusion and drowsi ness, and al so
impairs [(sic)] his ability to concentrate.” Qpening Brief at 19

(citations to the record omtted; enphasis supplied).
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First, and to be clear, the Board relied upon nuch nore
t han Vaughn's testinonial conplaints about the side effects of
his pain nedication. FOF 15 clearly denonstrates the Board s
reliance upon many and nmultifarious other factors in finding
Vaughn PTD. And our independent review of the whole record
reveal s anple evidence to justify the Board s reliance, evidence
that is “reliable, probative, and substantial evidence[,]” D az,
77 Hawai ‘i at 155, 883 P.2d at 76 (citation and internal block
guote format onmitted), the Board’ s eval uation of which we decline
to pass upon. |gawa, 97 Hawai‘i at 410, 38 P.3d at 578. 1In
particular but without limtation, the Board' s ultinmte PTD
concl usi on was supported by the evidence detailed in FsOF 1
t hrough 14, evidence that was |ikew se “reliable, probative, and
substantial evidence[.]” Diaz, 77 Hawai‘ at 155, 883 P.2d at 76
(citation and internal block quote format omtted). Furthernore,
because Enployer fails to challenge these FsOF, they are binding

on appeal. See, e.q., Poe v. Hawai‘ Labor Relations Bd., 97

Hawai i 528, 536, 40 P.3d 930, 938 (2002) (“Unchallenged findi ngs

are binding on appeal.” (Citing Robert’s Hawai ‘i School Bus, Inc.

v. Laupahoehoe Transp. Co., Inc., 91 Hawai ‘i 224, 239, 982 P.2d

853, 868 (1999) (“Findings of fact that are unchall enged on

appeal are the operative facts of a case.” (Citing Crosby v.

State Dept. of Budget & Fin., 76 Hawai‘ 332, 340, 876 P.2d 1300,

1308 (1994), cert. denied, 513 U S. 1081, 115 S.C. 731, 130
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L. Ed. 2d 635 (1995))))). Hence, as to the Board s ultimate
concl usion that Vaughn is PTD, we are not “left with a firm and
definite conviction that a m stake has been nmade.” Diaz, 77
Hawai ‘i at 155, 883 P.2d at 76 (citation and internal block quote
format omtted).

Nevert hel ess, Enpl oyer argues that Vaughn's “purely
subj ective conplaints” regarding the side effects of his pain
nmedi cati on shoul d not have been considered by the Board:

The [Board] did not cite any expert nedical, psychol ogical or vocationa
rehabilitation opinion to support its conclusion. Furthernore, the
[Board] did not rely upon any pharnacol ogical treatises to show that the
pai n nmedi cati on prescribed to [ Vaughn] caused the side effects he was
experi encing.

Opening Brief at 19-20. In support of this argunent, Enployer

relies on Larsen v. Pacesetter Systens, Inc., 74 Haw. 1, 837 P.2d

1273 (1992); and Franco v. Fujinoto, 47 Haw. 408, 390 P.2d 740

(1964), rev'd in part on other grounds, Barretto v. Akau, 51 Haw.

383, 463 P.2d 917 (1969). These cases are, however, i napposite.

In Larsen, the suprene court reiterated the “Franco rule”:

Under the Franco rule, expert testimony is not necessary where an injury
is objective in nature and it is plainly apparent fromthe injury itself
that the harmis pernanent or that the injured person will necessarily
undergo pain and suffering in the future. Expert testinony is necessary
under Franco only where an injury is subjective in character and of such
nature a | ayperson cannot with reasonable certainty know whether there
will be future pain and suffering. [Franco, 47 Haw.] at 433, 390 P.2d at
754.

Larsen, 74 Haw. at 44-45, 837 P.2d at 1295. |In Franco, the only
obj ective sequela of the plaintiff’s auto accident remaining at

the time of trial was a scar, and no nedical testinony was
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offered to substantiate the permanency of injuries the plaintiff
had suffered in the accident. Franco, 47 Haw. at 432, 390 P.2d
at 754. In Larsen, the plaintiff’s evidence regarding a
remai ning blood clot was simlarly silent as to pernmanence and
future effect. Larsen, 74 Haw. at 45, 837 P.2d at 1295. 1In both
cases, it was held that the absence of pertinent expert testinony

barred recovery for future pain and suffering. 1d.; Franco, 47

Haw. at 434, 390 P.2d at 755.

We do not believe that the Larsen and Franco hol di ngs
have rel evance here, where the record reveal s objective nedica
findings of severe physical injury and pain, along with
prescriptions of increasing anounts of narcotic pain nedication,
and where Vaughn testified that taking the nedication brings on
side effects such as confusion, drowsiness and an inability to
concentrate, all of which can last up to two hours at a tine.?
Rat her, the relevant inquiry here is whether there was “reliable,
probative, and substantial evidence” to support the Board' s FOF

15, Dlaz, 77 Hawai‘i at 155, 883 P.2d at 76 (citation and

3 We al so observe that “[t]he rul es of evidence governing

adm ni strative hearings are nmuch | ess formal than those governing judicia
proceedi ngs.” Loui v. Board of Medical Exam ners, 78 Hawai‘i 21, 31, 889 P.2d
705, 715 (1995) (citation omtted). Hawai‘i Administrative Rules § 12-47-41
provides that “[t]he [B]oard shall not be bound by statutory and common | aw
rules relating to the admi ssion or rejection of evidence. The [B]oard may
exercise its own discretionin these matters, limted only by considerations
of relevancy, materiality, and repetition, by the rules of privilege

recogni zed by law, and with a view to securing a just, speedy, and inexpensive
determ nation of the proceedi ngs.”
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internal block quote format onmitted), and there was. Besides, we

decline to consider the weight of the evidence to ascertain whether it
wei ghs in favor of the administrative findings, or to reviewthe
agency’s findings of fact by passing upon the credibility of w tnesses
or conflicts in testinony, especially the findings of an expert agency
dealing with a specialized field.

| gawa, 97 Hawai ‘i at 410, 38 P.3d at 578 (citation and internal

bl ock quote format omtted). See also Nakanura, 98 Hawai ‘i at

268, 47 P.3d at 735; Tamashiro, 97 Hawai‘i at 92, 34 P.3d at 22.
B. Finding of Fact 16.

Enpl oyer al so chall enges the Board’ s FOF 16, and does
so in three respects.

1. Vaughn's 1995-96 Wrk History.

First, Enployer clains that the Board clearly erred in
finding that the three jobs in the printing industry Vaughn held
in 1995 and 1996 “denonstrat[ed] his inability to return to the
printing industry[.]” Opening Brief at 21 (enphasis and
capitalization omtted). As detailed in FOF 3, Vaughn quit the
first two jobs because the enployers wanted himto work overti ne.
Vaughn left the third because the enployer wanted himto perform
the sane task that had generated his industrial injuries.

Enpl oyer sei zes upon the former reason to argue that Vaughn's

1995-96 work history

is totally contrary to the [Board’'s] finding that [Vaughn’'s] enpl oynent
in 1995 and 1996 “denonstrated” that the physical demands of that type
of work precluded his return to enploynent as a pressnman. Hi s work
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hi story from 1995 to 1996 nmade it abundantly cl ear that [Vaughn] coul d
mai ntai n enpl oynent in the regular job market in occupations, despite
the disability of his left arm

Opening Brief at 22.

It appears that Enployer sinply m sapprehends FOF 16.
The Board found that “[Vaughn's] enploynent in 1995 and 1996,
denonstrated not only his notivation to work, but also that the
physi cal demands of that type of work preclude his return to
enpl oynent in the field of printing.” That Vaughn undertook al
three jobs fairly denonstrates the former; his experience with
the third job fairly denonstrates the latter. Hence, Enployer’s
argurment in this respect is unavailing.

2. Vaughn’s Unenpl oynent Si nce 1996.

Second, Enpl oyer contends the Board clearly erred in
finding that, “[t]he fact that [Vaughn] has not worked ever since
his 1996 surgery also confirns his inability to be conpetitive in
the I abor market.” As a logical proposition, this finding is
unexceptionable. Enployer’s point in this respect seenms to be
that “[Vaughn] presented absolutely no evidence to show t hat
since 1996, he has no reasonabl e prospect of finding regular
enpl oynment of any kind in the normal |abor market.” Opening
Brief at 23. To the contrary, our previous discussion concluded
that there was “reliable, probative, and substantial evidence” to
that effect, Diaz, 77 Hawai‘ at 155, 883 P.2d at 76 (citation

and internal block quote format omtted), and that we do not
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presune to review the Board’ s eval uati on of that evidence.
lgawa, 97 Hawai‘i at 410, 38 P.3d at 578; Nakanmura, 98 Hawai ‘i at
268, 47 P.3d at 735; Tamashiro, 97 Hawai‘i at 92, 34 P.3d at 22.
This second argunent is also devoid of nerit.

3. The Nursery.

Third, Enployer conplains that the Board clearly erred
when it found that, “[w hile [Vaughn] has a small nursery
attached to his hone, we are not persuaded that this fact shows
t hat [ Vaughn] is capable of performng work on a regular basis in
the normal | abor market.” Enployer’s argunment in this respect is
essentially a discussion of the relevant evidence and why the
Board shoul d have been so persuaded. This argunment mnust al so
fail. At the hearing before the Board, Vaughn testified about

t he nursery:

Q Now the records seemto indicate that you and your wife had a

busi ness, a nursery of sonme sort. Now, why don’t you tell us what you
really have?

A. Okay. To tell you the truth, one of the things they ask was they
want people to have sonme kind of goal to shoot for and | was kind of
hoping to start a nursery sone day. And with the problenms getting worse
on the shoulder, | never could have achi eved or done any of that. And
my wife tinkers around with probably getting sone plants and try to sel
them at sone of the yard sales in the sumer tine.

Q Now how big is this nursery? Does it occupy an acre?

A.  No.

Q O howbig is the block?

A. If you were to probably put everything together, | believe it would
fit all in this room

Q Wthin this confined area?

A.  Yeah

Q About the size of, let's say, 16 — or 20 by 207

A.  Yeah

Q How many plant [(sic)] are you tal king about?

A. Some of themare a little small, probably sone of themare in gallon
pot s.

Q So what do you do in ternms of caring for these plants? Do you just
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wat er the plants once in a wile?

A | try to get out and water them soneti nes.

Q Do you and your wife nmake any substantial incone of nore than, let’'s
say, a few hundred dollars a nmonth or every few nonths?

A. No. Maybe $200 a nonth, naybe.

Q That’s not nuch at all?

A No.

Later, Vaughn testified that he is no longer able to sell plants
at garage sal es because his nei ghborhood is “not zoned for
that[.]” Apparently, the Board found Vaughn' s testinony
credible, and we decline to reviewits determnation in this
respect. lgawa, 97 Hawai‘i at 410, 38 P.3d at 578; Nakamura, 98
Hawai i at 268, 47 P.3d at 735; Tamashiro, 97 Hawai‘i at 92, 34
P.3d at 22.

C. Conclusion of Law 2.

Enpl oyer attacks the Board's concl usion of law (COL, or
plural, CsCOL) 2, arguing that the Board conmtted reversible
error by misstating therein the correct |egal definition of
“total disability.” Enployer’s challenge is based on the
di screpancy between the statutory definition of total disability
-- “disability of such an extent that the di sabl ed enpl oyee has

no reasonabl e prospect of finding regular enploynent of any kind

in the normal | abor market[,]” HRS 386-1 (1993) -- and that
stated by the Board inits COL 2 -- “unable to performwork on a
regul ar basis in the nornmal |abor market[.]” |In particular,

Enpl oyer is bothered by the absence of the word “any”:

“Noticeably absent fromthe [Board’s COL 2] that [Vaughn] is
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permanently and totally disabled is the word ‘any’ which should
have nodified ‘work.’”” Opening Brief at 29.4 This argunment is
t enuous at best.

Apart fromits citation to the statutory definition
Enpl oyer provides no |l egal authority for this point of error.
Nor does Enpl oyer explain what genui ne conceptual difference the
syntactical difference portends. Enployer nerely points out the
di screpancy, then segues into the conclusion that it “shoul d
result in reversal of the Decision and Order.” Opening Brief at
30. W cannot join in that conclusion w thout good reason, and
Enpl oyer offers us none. It would appear that this is not really
an i ndependent point of error, but rather a rhetorical point

cal cul ated to highlight Enployer’s follow ng point:

VWiile it is clear that [Vaughn] believed that his shoul der condition
precluded himfromworking in the commrercial printing industry, it is
not clear that [Vaughn] is ‘unable to performany work on a regul ar
basis in the normal |abor market” as required by Section 386-1, HRS

Opening Brief at 30 (enphasis in the original). On this point as
wel |, we disagree. W have already determ ned that the evidence
supporting the Board s conclusion that Vaughn is “unable to
performwork on a regular basis in the normal | abor market” is
“reliable, probative, and substantial evidence” to that effect,

Diaz, 77 Hawai‘i at 155, 883 P.2d at 76 (citation and internal

4 Enpl oyer’ s al l eges the sane defect in the Board' s finding of fact

15, which found, in pertinent part, that “[Vaughn] is unable to perform work
on a regular basis in the normal |abor market, as a result of his Septenber 2,
1988 work injury.”
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bl ock quote format omtted), and have declined to pass upon the
Board's determination in that respect. |gawa, 97 Hawai‘ at 410,
38 P.3d at 578; Nakanura, 98 Hawai‘i at 268, 47 P.3d at 735;
Tamashiro, 97 Hawai‘ at 92, 34 P.3d at 22. And that evidence
enconpasses not only work in the comercial printing industry,
but work in any industry.?®
D. The Vocational Rehabilitation Issue.

As part of its general assault on the Board s
concl usion that Vaughn is PTD, Enpl oyer nekes reference here and
there to Vaughn's all eged refusal of vocational rehabilitation
services “since 1991.” (Opening Brief at 24. Enpl oyer argues
that “[t]he [Board s] Decision is in error because [Vaughn]

‘refused’ [vocational rehabilitation], when it was a critical,

5 Cf. Tamashiro v. Control Specialist, Inc., 97 Hawai‘i 86, 92, 34
P.3d 16, 22 (2001), in which the suprene court stated:

“‘Total disability’ neans disability of such an extent
that the disabl ed enpl oyee has no reasonabl e prospect
of finding regular enploynent of any kind in the
normal | abor market.” HRS § 386-1 (1993). By

adm nistrative rule, an enployee is “totally disabled”
if he or she is “unable to conplete a regular daily
work shift on account of a work injury.” Workers’
Compensation Related Adnministrative Rules § 12-10-21
(2000). Thus, if an enployee is “capabl e of
perform ng work in an occupation for which the worker
has received previous training or for which the worker
had denonstrated aptitude,” he or she is not totally
di sabled. Whrkers’ Conpensation Rel ated

Admi nistrative Rules § 12-10-1 (2000).

(Footnote om tted; enphasis supplied.) Hence, the supreme court held that the
Board did not err in concluding that Tamashiro was not tenporarily and totally
di sabl ed for work for a specific period of tinme, “because he was able to
resune work in his usual and customary enploynent as an electrician.” 1d.
(internal quotation marks omtted; enphasis supplied).
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obj ective neans of determ ning whet her [Vaughn] could maintain a
job despite his disability.” Opening Brief at 27-28.

| f Enployer is arguing that the Board erred because it
did not expressly deal with the vocational rehabilitation issue
inits FsOF and CsO., we observe that there was, in any event,
“reliable, probative, and substantial evidence on the whole
record” to support the Board s findings and conclusions. D az,
77 Hawai ‘i at 155, 883 P.2d at 76 (citation and internal block
guote format onmitted).

Enpl oyer neverthel ess seens to inply that Vaughn's
al l eged refusal to participate in vocational rehabilitation ipso
facto disqualified himfrom PTD benefits, based on the suprene

court’s decision in Atchley v. Bank of Hawai ‘i, 80 Hawai ‘i 239,

909 P.2d 567 (1996). Enployer’s reliance is msplaced. The
suprene court cited Atchley’s lack of interest in pursuing
vocational rehabilitation as only one factor in affirmng the
Board' s term nation of vocational rehabilitation services, id. at
242-243, 909 P.2d at 570-571, and as only one factor in affirmng
the Board's term nation of tenporary total disability benefits.
Id. at 244, 909 P.2d at 572. As we have reiterated nunmerous
times, supra, the Board s conclusion that Vaughn is PTD was
supported by “reliable, probative, and substantial evidence” to

that effect, Diaz, 77 Hawai‘ at 155, 883 P.2d at 76 (citation
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and internal block quote format omtted), and in its eval uation
of that evidence, the Board is entitled to deference. |gawa, 97
Hawai ‘i at 410, 38 P.3d at 578; Nakanura, 98 Hawai‘i at 268, 47
P.3d at 735; Tamashiro, 97 Hawai‘i at 92, 34 P.3d at 22.
IV. Conclusion.

Accordingly, we affirmthe Board' s February 5, 2001
anended deci sion and order, and the Board’s Novenmber 6, 2000
deci si on and order.

DATED: Honol ulu, Hawaii, March 20, 2003.
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