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NO. 24184
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN RE MARN FAM LY LI TI GATI ON
( MASTER FI LE)

APPEAL FROM THE CI RCUI' T COURT OF THE FIRST CIRCU T
(MFL MASTER FI LE NO. 00-1- MFL)

MEMORANDUM OPI NI ON
(By: Burns, C.J., and Foley, J., and
Circuit Judge Chan, in place of Watanabe, J., recused)

Cont emmor - Appel | ant Al exander Y. Marn (Al ex) appeals from
the (1) March 2, 2001 "Order Granting Business Master's Mtion for
| ssuance of an Order Finding Al exander Y. Marn in Cvil Contenpt of
Court Filed on Septenber 21, 2000" (First Contenpt Order) and
(2) May 8, 2001 "Order Granting Business Master's Second Motion for
| ssuance of an Order Finding Al exander Y. Marn in Cvil Contenpt of
Court Filed on January 23, 2001" (Second Contenpt Order).

In this appeal, Al ex contends that the Crcuit Court of
the First Circuit, State of Hawai‘ (circuit court), erred in
(1) issuing the First Contenpt Order and (2) sanctioning himto pay
$11,731.57 in professional fees and costs. W disagree and affirm

Al ex further contends that the circuit court erred in
(3) issuing the Second Contenpt Order and (4) inposing an

evidentiary sanction. W conclude that the Second Contenpt Order
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Is not a final order and, for |ack of appellate jurisdiction, we
dismss this appeal of it.
BACKGROUND

Al ex is the Managi ng Partner of Punehana Partners (PP),
President of Ala Wai Investnent, Inc. (AWI), and general partner
of MCully Associates (MA). As Managing Partner and President,
Al ex retained exclusive control over the corporate books and
records of PP, AWI, and MA (Business Records). Eight conplaints
filed in the circuit court alleged that Al ex denied certain
partners, officers, directors, and sharehol ders access to those
Busi ness Records. "Case Managenent Order No. 1," filed on
February 25, 2000, consolidated the eight conplaints into one case,
the "Marn Fam |y Litigation," for purposes of "case nanagenent,
pre-trial discovery, procedural and other nmatters.”

Stipulated Order and April 25, 2000 O der

On March 10, 2000, the parties to the Marn Fam |y
Litigation, including Alex, entered into a "Stipulation and O der
for Appointnment of a Business Master" (Stipulated Order). The

Stipulated Order provided, in relevant part, as foll ows:

2. That JOHN P. MOON . . . shall be appointed by the Court
to serve, . . . as a business nmaster [(Business Master)] and
enpower ed:

(a) Wth the authority to exercise such control and
cust ody over the books and records of the Marn Fam|ly Entities as to
provi de reasonabl e access thereto by the parties to this litigation
The term"Marn Fanmily Entities" means and includes [PP], . . . [MA],

and [AWI] . . . . The books and records of the Murn Famly
Entities shall not be renmoved fromthe respective places of business
except as directed by the business naster, and in such instances of
removal , the business master shall retain custody and control of al
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ori gi nal docunents. The confidentiality of all documents, if any,
shal |l be respected by the parties and the busi ness naster

(b) To authorize during regul ar busi ness hours
reasonabl e access to and the inspection and copying (at the
requesting party's expense) of the books and records of the Marn
Fam |y Entities by the respective partners, directors, officers and
shar ehol ders of each of the Marn Fam |y Entities and/or their
respective agents, subject to the right to w thhold any docunent
based on a claimof privilege or attorney work product
protection. . . . ;

(c) To recommend to the Court the enpl oynent of such
account ants, business advisors and other experts as may be necessary
to properly review and eval uate the books and records of the Marn
Famly [Entities]; [and]

(9) To perform such other acts as further instructed
by the Court upon full hearing or in witing.

On April 25, 2000, the circuit court entered an order
(April 25, 2000 Order) authorizing Business Master to retain the
i ndependent Certified Public Accounting firmof Taryn Schuman CPA,
Inc. (TRS), to assist Business Master in exam ning the Business
Records and conducting an audit of PP. Business Master engaged TRS
a short time later.

On June 20, 2000, Business Master took control of the
t hen exi sting Busi ness Records and physically nmoved themin four
hundred sevent een storage boxes to Suite 111 in the MCully
Shoppi ng Center. TRS personnel re-keyed the roomin order to
obt ai n exclusive control of the facility.

On July 25, 2000, TRS conpleted an inventory of the
Busi ness Records in Business Master's control and delivered a copy
of the inventory to each party involved in the Marn Fam |y

Litigation, including Alex. In a letter dated August 21, 2000, and
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sent to each party, Business Master described the foll ow ng general
procedures used by TRS:

Aut hori zed parties

The Busi ness Master advises TRS of the parties that are authorized
to have access to the business records |located in Suite 111 .
(McCul Iy Shopping Center).

Schedul i ng of records inspection

TRS has sol e custody of the keys for Suite 111. The respective
approved parties and representatives schedule the date and tine for
the records inspection directly with TRS.

Retrieval of records

. TRS has requested, but not required, that the parties submit a
list of the records that they would like to review prior to
any schedul ed i nspecti on.

. TRS reviews the list of records submtted by the parties and
determnes the location of the records. TRS retrieves the
records stored in Suite 111. |f the requested records were

previously returned by TRS to [ MA] personnel, TRS arranges for
the return of the records to Suite 111

. TRS i nventories the records/boxes returned by MA personnel

. The busi ness records are placed on or beside the table that
the party will utilize during the records inspection in plain
vi ew of TRS

Records i nspection

. TRS arrives at Suite 111 prior to the commencenent of the
schedul ed records inspection. TRS grants the respective
parties access to Suite 111 and nmintains a |log of the
i ndi vidual s that are granted access to Suite 111. TRS escorts
the individual (s) to the table that has been designated for
t heir use.

. The parties have been instructed not to renmpve any records
fromthe files and to review one box of records at a tine to
insure that the contents of each storage box remain intact.
The parties place the files/docunents back into the storage
box after their review The parties designate the records
that they would like copied with a post-it.

. TRS observes the review of the records by the parties at al
times.

Copyi ng

. Al'l copies requested are copied by TRS. TRS maintains a |l og
of the nunber of copies that are nmade for each party and wll
bill the parties for the cost of the copies.

4
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. Ef fecti ve August 21, 2000, TRS will stamp (copied by TRS
personnel ) each docunment copied.

Search upon entry and exit

TRS wi Il search each party's briefcase, bag or any other item upon
entry and exit from Suite 111 for business records that were renoved
by the party.

The First Contenpt of Court

On several occasions, beginning on or about August 9,
2000, through approxi mately August 28, 2000, two parties to the
Marn Fam |y Litigation were observed entering and | eaving Suite 111
with a storage box. Videotaped surveillance recorded TRS personnel
nmovi ng storage boxes in and out of Suite 111 during the sane
peri od.

I n an August 22, 2000 letter pronpted by Al ex, Arthur
Roeca (Roeca), the attorney for AWI and MA, questioned Business
Mast er about the policies and procedures for inspecting and copying
t he Business Records. 1In a letter dated August 23, 2000, Business
Mast er responded, in relevant part, as follows:

2. The Busi ness Master has al ready provided the parties .

with the general policies and procedures applicable to the

i nspection and copy of business records in the custody of the

Busi ness Master. Please refer to the Business Master's letter dated
August 21, 2000 addressed to all counsel of record along with the
August 17, 2000 letter from[TRS]. (Please advise ne if your office
did not receive this.)

No response followed fromthe attorney for AWI and MA

On August 29, 2000, TRS personnel discovered that, at
some point after the end of the August 28, 2000 wor kday, somneone
chai ned and padl ocked the doors to Suite 111. Because TRS never

used padl ocks to secure Suite 111 and did not have a key to unl ock
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t he padl ocks on August 29, 2000, TRS personnel could not enter
Suite 111 to do their work. An investigation conducted by Business
Master reveal ed that Al ex, on August 29, 2000, without any other
person's know edge or authorization, chained Suite 111. Alex, at
12:30 p.m on August 29, 2000, after talking with the attorney for
AW 1 and MA, caused the renoval of the chains and padl ock securing
Suite 111.

On Septenber 21, 2000, Business Master responded to
Al ex's conduct by filing "Business Master's Mtion for |ssuance of
(1) An Oder to Show Cause Wy Al exander Y. Marn Should Not Be Held
in Crimnal Contenpt of Court O Alternatively, (2) An Order
Fi nding Al exander Y. Marn in Gvil Contenpt of Court" (First Motion
for Contenpt) (enphasis in original).

On Cctober 9, 2000, Alex filed a declaration opposing the
First Motion for Contenpt. Alex admtted that he caused the chains
to be placed on the doors at 8:30 a.m, but noted that no one on
behal f of Busi ness Master becane aware of the doors being chai ned
until about 10:30 a.m, and that the chains were renoved at 12: 30
p.m, "atotal time delay to [Business Master's] representatives of
no nore than two (2) hours."” (Bold typesetting omtted.) Business
Master replied to Alex's declaration on Cctober 12, 2000.

In his Cctober 9, 2000 declaration, Al ex alleged that no

response had been received from Busi ness Master to Roeca's
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August 22, 2000 letter. |In fact, Business Master responded on
August 23, 2000.
On Cctober 16, 2000, Alex filed a suppl enental
decl arati on and Business Master filed a supplenental affidavit.
On Cctober 17, 2000, Judge Virginia L. Crandall held a
hearing on the First Mtion for Contenpt. During the Cctober 17,
2000 hearing, Alex, appearing pro se, stated as follows:

Now, | adnmit | chained the doors [to Suite 111]. | admit
that. But |'ve got to say, | did not violate [the] Court Order.
There is nothing in the Court Order that says chaining of the doors
is a contenpt of court.

As a matter of fact, when I first heard about this being in

contempt of court was when we -—- nyself and Art Roeca [counsel for
AWI1l and MA] -— was [(sic)] in Art Roeca's office tal king about this
case. And Art Roeca got a call from[Business Master]. Art Roeca
turned to nme; and says, "Alex, did you chain the door?" | said,
"Yeah, | did." He said, "Wy?" "Because of all the things | told
you. | got video tapes. This guy is just going in and out of that

room He's taking banker boxes out of there."

[Art Roeca] says, "You know what, we better unchain that door.

It's a contenpt of court. You can't do that." | said, "Ceez, |
didn't realize that." He said, "You get those chains off the door
now. "

"Okay, if that's what's your reconmendation is, fine."

Got on the phone, dialed up ny office, said, "Marilyn, take
those chains off the door. Get to Susan, get the keys, unchain the
door and call ne right back as soon as the doors are open.”

About seven nminutes |later, she called back. She said, "The
doors are open." Art Roeca was right there. She called back to
[ Busi ness Master], said, "[Business Master], the doors are open."

One tel ephone call opened the doors. | did not know that

there was a contenpt of court. And there is nothing in the Court
Order that states that.

So therefore, if | amin contenpt of court, |I didn't realize

itl.]
Fol |l owi ng oral argunments, Judge Crandall orally decided,

in pertinent part:
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That [Alex] is a party to this action; was ordered by the
Court to conply with the Court's order that the Business Master take
physi cal custody and control of the [Business Records]. And [Al ex]
has the ability and the power to conply with that [sic] Court's
O der.

Third, that [Al ex] has refused to conply with the order of the
Court by unilaterally placing a | ock upon the door to the room whi ch
housed the [Busi ness Records], thereby interfering and inpeding the
Busi ness Master's ability to maintain physical custody and control
of the [Business Records]; and that [Al ex] does not have a
privilege, right, or lawful basis to refuse to conply with the Order
of the Court.

Therefore, the Court concludes that [Alex] acted in violation
of [Hawaii Revised Statutes (HRS)] Section 710-1077(6) and is in
civil contenpt of the Court.

. [With respect to the civil contenpt, the Court is going
to, one, order that you [Al ex] personally pay all [of Business
Master's] reasonabl e fees and expenses, including his professional
fees and expenses which were incurred with respect to and/or in
connection with the August 29, 2000 incident. And you're to
personally pay for all other parties' professional fees and costs
incurred with respect to or in connection with the August 29, 2000
incident[.]

On March 2, 2001, Judge Crandall entered the First

Contenpt Order. In this First Contenpt Order,! Judge Crandall

y In the March 2, 2001 "Order Granting Business Master's Mtion for
| ssuance of an Order Finding Alexander Y. Marn in Cvil Contenpt of Court Filed
on Septenmber 21, 2000," Judge Crandall ordered, in relevant part, as follows:

2. Al exander Y. Marn shall personally pay Busi ness Master
- fees and costs incurred with respect to or in connection with
t he [ August 29, 2000 incident (lncident)] . . . the amount of
$3, 731. 57.

3. Al exander Y. Marn shall personally pay Taryn R Schunman,
CPA Inc.'s . . . professional fees and costs incurred wth respect
to or in connection with the Incident . . . the anmount of $1, 000. 00.

4, Al exander Y. Marn shall personally pay Brooks Tom Porter

& Quitiquit's, the attorneys for the Busi ness Master, attorneys'
fees and costs incurred with respect to or in connection with the

Incident . . . the anpunt of $5, 000. 00.

5. Al exander Y. Marn shall personally pay [a party to the
Marn Fam |y Litigation' s] attorneys' fees and costs incurred with
respect to or in connectionwith the Incident . . . the anpunt of
$500. 00.

(conti nued. . .)
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ordered Alex to pay a total of $11,731.57 for reasonable
prof essional fees and costs. A tinely notice of appeal followed.

The Second Contenpt of Court

When it approved Business Master's Third Report on
Septenber 11, 2000, the circuit court supplenented the Stipul ated
Order as follows: "[AWI, MA, and PP] shall cooperate wth and
permt [Business Master] and his authorized agents to inspect al
new y created [Business Records] on a bi-weekly basis, commencing
imedi ately."” Bi-weekly inspections began on Septenber 29, 2000.

On Decenber 22, 2000, four TRS enpl oyees conducted a
regul ar inspection of the newy created Business Records pursuant

to the supplenmented Stipulated Order. At the end of the workday,

Y(...continued)

6. Al exander Y. Marn shall personally pay [a party to the
Marn Fam |y Litigation' s] attorneys' fees and costs incurred with
respect to or in connectionwth the Incident . . . the anount of
$0.

7. Al exander Y. Marn shall personally pay Punehana
Partners' attorneys' fees and costs incurred with respect to or in
connection with the Incident . . . the anmount of $500. 00.

8. Al exander Y. Marn shall personally pay McCully

Associ ates' and Ala Wai Investnments, Inc.'s attorneys' fees and
costs incurred with respect to or in connection with the Incident
t he amount of $0.

9. Al exander Y. Marn shall personally pay [a party to the
Marn Fam |y Litigation' s] attorneys' fees and costs incurred with
respect to or in connectionwth the Incident . . . the anount of
$500. 00.

10. Al exander Y. Marn shall personally pay [a party to the
Marn Fanmily Litigation's] attorneys' fees and costs incurred with
respect to or in connection with the Incident . . . the anpunt of
$500. 00.

The sum of the court-ordered anbunts equals $11, 731. 57.

9
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Al ex demanded that the TRS enpl oyees turn over to himcopies of al
of the docunments in their possession, including the "inspection
records" prepared by them A TRS enpl oyee responded that copies
coul d not be made wi thout the express authority of Business Master
or Taryn Schuman (Taryn), President of TRS. A TRS enpl oyee
attenpted to contact them by tel ephone. Before such contact was
made, Al ex took the paperwork and handed it to a receptionist for
copying. Conplying with an instruction that, because of prior
i nci dences of hostility, they were not to confront anyone at the
busi ness offices, TRS personnel allowed the unauthorized copying to
continue w thout conpl aint.

On January 23, 2001, Business Master filed "Business
Master's Second Motion for |Issuance of (1) An Order to Show Cause
Why Al exander Y. Marn Should Not Be Held in Crimnal Contenpt of
Court O Alternatively, (2) An Oder Finding Al exander Y. Marn in
Cvil Contenpt of Court" (Second Motion for Contenpt) (enphasis in
original). Under alternative "(2)", Business Master requested an
order requiring Alex to pay for Business Master's and "all other
parties' professionals' reasonable fees and costs incurred with
respect to and/or in connection with the Decenber 22, 2000
incident"” and appointing a receiver to replace Al ex as President of
AWI. Alex filed a nmenorandumin opposition to the Second Mdtion
for Contenpt on February 6, 2001. Business Master replied on
February 9, 2001.

10
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Judge Crandall held a hearing on the Second Mtion For
Contenpt on February 14, 2001. On May 8, 2001, Judge Crandall
i ssued the Second Contenpt Order. The Second Contenpt O der

stated, in relevant part, as foll ows:

1. The [Stipulated Order] is clear and unanbi guous, i.e.,
t he Busi ness Master has custody and control over all records,
i ncludi ng those records generated by his agents (e.g., [TRS]), and
t heir enpl oyees.

2. In reviewsing [Alex's] affidavit, in particular
par agraph 10, what was clear to the Court was not so nmuch what was
stated as what was not stated, and what was not stated was how t he
docunents cane fromthe possession or box of the TRS enpl oyees to
the hands of the [MA] receptionist. [A TRS enpl oyee's] affidavit
noted that [Alex] reached into the box and took those docunents
hi nsel f.

3. It states in paragraph 10 of [Alex's] Affidavit that he
doesn't believe perm ssion was necessary, and he had requested that
the receptionist begin making copies. It doesn't say how the
receptionist got . . . possession of those copies. Wat it |eaves
then unrebutted is the [ TRS enpl oyee's] Affidavit that [Al ex]
hi msel f physically took possession of those records and gave themto
t he receptionist.

4. [Alex's] Affidavit does not state that he didn't pick
themup, it says, "I did not seize them"
6. . . [1]t has been pointed out that our Just|ce system

provi des for self help in very limted instances, and this is not a
situation where self help is appropriate. [Alex] was advi sed t hat
the [ TRS] enpl oyees were seeking perm ssion to have hi mnmake those
copi es of the records, and he chose not to wait for that perm ssion
to be obtained fromthe Business Mster

7. . . [Flurthernore, these records, it appears to the
Court, were belng taken to support an argunent that [Alex] wants to
make with respect to the conduct of the Business Master and these
bi - weekly inspections, and these records have been attached as an
exhibit in part to a notion that is set before the Court next week

Therefore, on the basis of these Findings of Fact, the Qurt
[concludes] as a matter of [law] that it is not going torefer this
matter as crimnal contenpt. However, this is a matter of civil
contenpt that [Al ex] knows that the Business Master has control and
custody of the records and violated the [Stipulated O der] by not
wai ting for his perm ssion.

11
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The Second Contenpt Order (1) prohibited any use of the
docunent s copi ed by Al ex on Decenber 22, 2000, in any court
proceedi ng and summarily deni ed any argunent based on them
(2) deferred making a decision on the request for the appointnent
of a receiver, and (3) deferred nmaki ng a decision on the request
for an award of professional fees and costs. A tinely notice of
appeal foll owed.

PO NTS ON APPEAL

On appeal, Alex asserts that the circuit court erred when
it (1)(a) granted Business Master's First Mtion for Contenpt and
(b) sanctioned himto pay $11,731.57 in reasonabl e professional
fees and costs and (2)(a) granted Business Master's Second Mdtion
for Contenpt and (b) inposed an evidentiary sanction from which
there is no nmeans of avoi dance.

STANDARD COF REVI EW

"[Whether a contenpt order is civil or crimnal in
nature is a question of law, and the [circuit] court's
characterization of the sanction is not binding upon [the appellate

court]." LeMay v. Leander, 92 Hawai‘i 614, 620, 994 P.2d 546, 552

(2000). The circuit court's determ nation whether a party is in
civil contenpt of court is reviewed for abuse of discretion. 1d.
The circuit court's inposition of contenpt sanctions is |ikew se

revi ewed for abuse of discretion. See dover v. Johnson, 199 F. 3d

310, 312 (6th Gr. 1999). A court abuses its discretion if it has

12
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"clearly exceeded the bounds of reason or disregarded rules or

principles of law or practice to the substantial detrinment of a

party litigant." Anfac, Inc. v. Wiikiki Beachconber Inv. Co., 74

Haw. 85,

92 Hawai i

114, 839 P.2d 10, 26 (1992) (citation onitted).

DI SCUSSI ON
1. a.

First Contenpt O der

In Lenmay, the Hawai‘ Suprene Court stated that,

In distinguishing crimnal fromcivil contenpt, a court's
inquiry is focused upon the character and purpose of puni shnent and
not upon the punishnment itself. Hawai‘i Pub. Enploynent Rel ations
Bd. v. United Public Wrkers, Local 646, AFSCME, AFL-CIQ 66 Haw.
461, 479, 667 P.2d 783, 795 (1983) (citing Shillitani v. United
States, 384 U S. 364, 369-70, 86 S Ct. 1531, 16 L. Ed. 2d 622
(1966) (qguoting Gonpers v. Buck's Stove & Range Co., 221 U. S. 418,
441, 31 S. C. 492, 55 L. Ed. 797 (1911))). In United Public
Workers, this court adopted the Shillitani Court's test for
di stinguishing crimnal contenpt fromcivil contenpt, i.e., "What
does the court primarily seek to acconplish by inmposing sentence?”

The primary purpose of crimnal contenpt is to punish past
defiance of a court's judicial authority, thereby vindicating the
court. In contrast, civil contenpt nmay be characterized as a
court's desire to conpel obedience to a court order, or to
conpensate the contemor's adversary for injuries that result from
nonconpliance. In other words, there are essentially tw forms of
civil contenpt - coercive and conpensatory. Although civil contenpt
is often associated with a purge provision whereby contemors nay
purge thensel ves of a fine or sanction by conplying with the court's
order, a sanction or fine without a purge provision is also
considered to be renedial and civil, and not punitive and crim nal
if paid to the conplainant and not to the court. A contenpt
adjudication is also considered to be civil in nature when the
sanction is wholly remedial, serves only the purposes of the
complainant, and is not intended as a deterrent to offenses agai nst
the public.

at 621, 994 P.2d 553 (citations partially omtted).

In the instant case, Judge Crandall sanctioned Alex to

pay the reasonabl e professional fees and expenses incurred as a

result of

Al ex' s conduct on August 29, 2000. Because the paynent

13
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of $11,731.57 seeks to put Business Master and the other parties
back to the position they were at prior to the padl ocking incident
on August 29, 2000, the sanction is wholly conpensatory in nature.
Accordingly, Alex's first contenpt of court is civil contenpt.

In LeMay, the Hawai‘i Supreme Court expl ained the | aw of
civil of contenpt as foll ows:

The appropriate standard of proof for a citation of civil contenpt
is by clear and convincing evidence. Additionally, to hold a party
in civil contenpt, there nmust be a court decree that sets forth in
specific detail an unequivocal command that the contemmor viol ated,
and the contemmor nust be able to "‘ascertain fromthe four corners
of the order precisely what acts are forbidden.'"™ A knowi ng or
intentional state of nmind is imuaterial when deternining civi
contenpt violations due to its renmedi al purpose; the real question
is whether the all eged contemmor has failed to conply with the
court's order.

92 Hawai ‘i at 624-25, 994 P.2d at 556-57 (citations omtted).
In the Stipulated Order, the parties to the Marn Famly
Litigation agreed, in relevant part, as foll ows:

2. That JOHN P. MOON . . . shall be appointed by the Court
to serve, . . . as a business master and [be] enpowered:

(a) Wth the authority to exercise such control and
cust ody over the books and records of the Marn Fanmily Entities as to
provi de reasonabl e access thereto by the parties to this litigation
The term"Marn Famly Entities" nmeans and includes [PP], . . . [MA],

and [AWI] . . . . The books and records of the Marn Famly
Entities shall not be renoved fromthe respective places of business
except as directed by the business naster, and in such instances of
renoval , the business nmaster shall retain custody and control of al
ori gi nal docunents. The confidentiality of all docunments, if any,
shal |l be respected by the parties and the busi ness naster

(b) To authorize during regul ar busi ness hours
reasonabl e access to and the inspection and copying (at the
requesting party's expense) of the books and records of the Marn
Fam ly Entities by the respective partners, directors, officers and
shar ehol ders of each of the Marn Family Entities and/or their
respective agents, subject to the right to w thhold any docunent
based on a claimof privilege or attorney work product
protection. . . .;

14
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(c) To recomrend to the Court the enployment of such
account ants, business advisors and other experts as may be necessary
to properly review and eval uate the books and records of the Marn
Famly [Entities][.]
As noted above, on June 20, 2000, TRS re-keyed the |ocks on the
doors of Suite 111 to obtain exclusive control of the facility and
t he Busi ness Records therein.

In the circuit court, Alex, appearing pro se, argued as
fol | ows:

Now, | admit | chained the doors [to Suite 111]. | admt
that. But |'ve got to say, | did not violate [the] Court Order.
There is nothing in the Court Order that says chaining of the doors
is a contenpt of court.

As a matter of fact, when | first heard about this being in

contenpt of court was when we -— nmyself and Art Roeca [counsel for
AWI1 and MA] -— was [(sic)] in Art Roeca's office talking about this
case. And Art Roeca got a call from[Business Master]. Art Roeca
turned to nme; and says, "Alex, did you chain the door?" | said,
"Yeah, | did." He said, "Wwy?" "Because of all the things |I told
you. | got video tapes. This guy is just going in and out of that

room He's taking banker boxes out of there."

[ Roeca] says, "You know what, we better unchain that door.

It's a contenpt of court. You can't do that." | said, "Ceez, |
didn't realize that." He said, " You get those chains of f the door
now. "

"Ckay, if that's what's your recommendation is, fine."

Got on the phone, dialed up ny office, said, "Mrilyn, take
those chains off the door. Get to Susan, get the keys, unchain the
door and call me right back as soon as the doors are open."

About seven minutes |later, she called back. She said, "The
doors are open." Art Roeca was right there. She called back to
[ Busi ness Master], said, "[Business Master], the doors are open."

One tel ephone call opened the doors. | did not know t hat

there was a contenpt of court. And there is nothing in the Court
Order that states that.

So therefore, if | amin contenpt of court, | didn't realize

it[.]
The Stipulated Order and the April 25, 2000 Order are

clear that the court awarded Busi ness Master and TRS excl usive

15



NOT FOR PUBLICATION

control of the Business Records. This award was in effect on
August 29, 2000. When Al ex, on that date, chained and padl ocked
the doors to Suite 111 and physically prohibited access by Business
Master and TRS to the Business Records, Al ex violated, and was in
civil contenpt of, the Stipulated Order and the April 25, 2000
Order. The court acted consistent wwth LeMay and did not abuse its
di scretion when, on Cctober 17, 2000, it decided that Al ex had been
in civil contenpt of court.

1. b.

Sanction for the First Contenpt O der

Regardi ng the $11, 731.57 sanction, this is the amount of
reasonabl e fees and expenses incurred by Business Master and ot her
parties regarding the First Motion for Contenpt.2 |In light of the
fact that paynment of this sanction reasonably places Business
Master and the other parties in the position they woul d have been
inif Alex had not chained and padl ocked Suite 111, the inposition
of this sanction is not an abuse of discretion.

2.

Second Contenpt O der

The Second Contenpt Order (1) prohibited any use of the
docurnent s copi ed by Al ex on Decenber 22, 2000, in any Court
proceedi ng and summarily deni ed any argunent based on them

(2) deferred making a decision on the request for the appoi ntnent

E See note 1, above
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of a receiver, and (3) deferred making a decision on the request
for an award of professional fees and costs.

The dispositive question is whether we have appellate
jurisdiction to decide the appeal of the Second Contenpt O der.
Bef ore we answer that question, we first must deci de whether the
Second Contenpt Order was civil or crimnal in nature.

Because the Second Contenpt Order's evidentiary
precl usi on placed Busi ness Master and the other parties to the Marn
Fam |y Litigation in the position they woul d have been in had Al ex
conplied with TRS instructions on Decenber 22, 2000, the sanction
is wholly renedial, serves only the purposes of Business Master and
the other parties to the Marn Fam |y Litigation, and is not
intended as a deterrent to offenses against the public. See LeMy,
92 Hawai ‘i at 621, 994 P.2d at 553. Therefore, the Second Contenpt
Oder is civil in nature.

HRS 8§ 641-1(a) (1993) authorizes appeals from"final"
orders. Because the Second Contenpt Order did not dispose of al
of the requests nade by Business Master in the Second Mtion for
Contenpt and no part of it qualifies for appeal under any special
rule of appealability as described in HRS § 641-1(b) (1993), Chuck

v. St. Paul Fire and Marine Ins. Co., 61 Haw. 552, 555, 606 P.2d

1320, 1323 (1980), Penn v. Transportation Lease Hawaii, Ltd.,

2 Haw. App. 272, 274, 630 P.2d 646, 649 (1981), Harada v. Ellis,

60 Haw. 467, 480, 591 P.2d 1060, 1070 (1979), or Siangco V.
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Kasadate, 77 Hawai‘i 157, 161, 883 P.2d 78, 82 (1994), it is not
appeal abl e.
CONCLUSI ON

Accordingly, we affirmthe March 2, 2001 "Order Granting
Busi ness Master's Mdtion for Issuance of an Order Finding
Al exander Y. Marn in Cvil Contenpt of Court Filed on Septenber 21
2000. "

For | ack of appellate jurisdiction, we dismss the appeal
of the May 8, 2001 "Order G anting Business Master's Second Motion
for Issuance of an Order Finding Al exander Y. Marn in G vil
Contempt of Court Filed on January 23, 2001."

DATED: Honol ul u, Hawai ‘i, My 22, 2003.
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