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Pl aintiff-Appellant/Cross-Appel |l ee Katja Reiche
(Rei che) appeals fromthe July 3, 2001 Judgnent that finalized
(1) the January 12, 2000 "Order Granting in Part and Denying in
Part Defendant Charles J. Ferrera's Mdtion for Summary Judgnent
Fil ed Septenber 14, 1999" (January 12, 2000 Order), (2) the
March 20, 2001 "Order Granting Defendant Charles J. Ferrera's
Motion for Sunmary Judgnent on All Renmi ni ng Causes of Action
Filed February 2, 2001" (March 20, 2001 Order), and (3) the
May 3, 2001 "Order Granting Defendant Charles J. Ferrera' s Motion
for Attorneys' Fees and Costs Filed April 3, 2001" (May 3, 2001
Oder). W affirm

Al t hough summary judgnent was awarded in his favor
Def endant - Appel | ee/ Cross- Appel l ant Charles J. Ferrera (Ferrera)
cross-appeals. Partial summary judgnent was awarded to Ferrera

in the January 12, 2000 Order. Summary judgnent on the remaining



| ssues was granted to Ferrera in the March 20, 2001 Order. 1In
his cross-appeal, Ferrera argues conplete sunmary judgnment shoul d
have been granted in his favor in the January 12, 2000 Order. W
affirm
. BACKGROUND
A.  Facts

Rei che was injured in an autonobile accident on June 8,
1987. Taken by anbul ance to Maui Menorial Hospital (MWH), Reiche
infornmed the attending nedical staff of her current nedications
(which included Nardil), was treated, and noved to a regular room
for observation. That afternoon, she requested nedication to
relieve the pain of her injuries and received Denerol, a drug
contraindicated for patients on Nardil. Thereafter, she suffered
respiratory arrest, was rendered unconsci ous, but was quickly
revived. She remained in the hospital overnight and was
di scharged the next norning.

In or around July of 1987, Reiche retained Ferrera, an
attorney licensed to practice lawin the State of Hawai‘i, to
represent her in personal injury |awsuits against the State of
Hawai ‘i and the County of Maui for negligent highway mai ntenance,
agai nst Maui Land and Pi neappl e Conpany for negligently allow ng
a build up of juice and nmud on the roadway, and agai nst MVH,
Charles Probst, MD. (Dr. Probst), and WlliamEilert, MD. (Dr.

Eilert), for nedical nal practice.



On or about August 3, 1988, Ferrera filed a claimwth
t he Medical Clainms Conciliation Panel (MCCP) against MVH, Dr.
Probst, and Dr. Eilert, pursuant to Hawaii Revised Statutes (HRS)
8 671-12(a) (1993).! On Decenber 27, 1988, the MCCP rul ed that
there was no actionabl e negligence on the part of MVH or Drs.
Probst and Eilert.

After receiving notice of the MCCP's decision, Ferrera

filed a conplaint, Reiche v. Maui Medical Hospital, in the

Circuit Court of the Second Gircuit, State of Hawaii, Cvil

No. 89-0272(3), on May 31, 1989, against all nanmed defendants. A
July 25, 1989 order entered by Judge Boyd P. Mossman di sm ssed
the conplaint for two reasons: (1) it violated Rule 8 of the
Hawai i Rules of Civil Procedure (HRCP)2 and (2) the conplaint was

filed before Reiche filed a rejection of the adverse ruling of

1 Hawaii Revised Statutes (HRS 8§ 671-12(a) (1993) requires that

[e]ffective July 1, 1976, any person or the person's
representative clainmng that a nmedical tort has been committed
shall submt a statenent of the claimto the medical cla m
conciliation panel before a suit based on the claimmy be
conmenced in any court of this State. Cdains shall be submitted
to the medical claimconciliation panel in witing. The claimant
shall set forth facts upon which the claimis based and shal

i nclude the names of all parties agai nst whomthe claimis or may
be nmade who are then known to the clai mant.

2 Rul e 8(a) of the Hawai‘i Rules of Civil Procedure (HRCP) (Supp
2002) states, in relevant part, as follows:

A pl eading which sets forth a claimfor relief, whether an
original claim counterclaim cross-claim or third-party claim
shall contain (1) a short and plain statenment of the cla m show ng
that the pleader is entitled to relief, and (2) a demand for
judgrment for the relief the pleader seeks. Relief in the
alternative or of several different types nay be denanded.

HRCP Rul e 8(a) (Supp. 1999) is essentially the sane.
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the MCCP. On July 7, 1989, Ferrera filed a rejection of the
MCCP' s deci sion and, on August 24, 1989, he filed a conplaint,

Rei che v. Maui Medical Hospital, in the Crcuit Court of the

Second Circuit, State of Hawai‘i, G vil No. 89-0408(1). A
June 1, 1990 "Stipulation and Order Consolidating G vil

No. 89-0272(3) and Civil No. 89-0408(1) and Mui ntaining Al
Previously Filed Crossclains,” consolidated the two | awsuits
under Civil No. 89-0272(3).

Eventual |y, conflict arose between Reiche and Ferrera
over his handling of her case, and this led to Ferrera notifying
Reiche by letter, dated June 4, 1990, that he intended to
wi t hdraw as her counsel. Ferrera's "Mtion to Wthdraw as
Counsel for Plaintiff" was filed on June 27, 1990, and granted by
order entered by Judge Mossman on August 15, 1990.

On January 2, 1991, Reiche retained Eric A Seitz
(Seitz) as counsel. Subsequently, Reiche disagreed with Seitz
over his assessnment and handling of her clainms. On August 23,
1991, Seitz filed a notion to withdraw as counsel for plaintiff.
This notion was granted on Septenber 25, 1991.

In July 1991, Reiche contacted attorneys George Parker
(Parker) and Myl es Breiner (Breiner) and requested their help.
Par ker, al though he did not enter a formal appearance on behal f
of Reiche, negotiated a settlenent of Reiche's clains with all of

the defendants except Dr. Eilert. Judge Mossman di sm ssed



Reiche's clains against Dr. Eilert by order entered on
Decenber 2, 1991.
B. Procedural History

Rei che al |l eges that sonetine in Novenber or Decenber of
1991, Parker and Breiner advised her of possible |egal
mal practi ce clainms against Ferrera and Seitz. As a result,
Rei che contacted and retained A. Peter Howell (Howell). On
Cct ober 10, 1997, Howell filed Reiche's conplaint against Ferrera
and Seitz alleging |egal mal practice.

A hearing was held Novenber 10, 1999, on Ferrera's
Sept enber 14, 1999 notion for summary judgnment (Ferrera's First
Motion). In the January 12, 2000 Order, Judge Gail C. Nakatan
denied Ferrera's First Motion with respect to the allegations
that Ferrera: (1) failed to depose the energency room nurse,
Jean Boongard (Boongard), (2) failed "to retain a hi ghway
acci dent construction specialist[,]" and (3) failed to follow up
wi th nedical specialists. Judge Nakatani granted Ferrera's First
Motion with respect to all other issues.

On Decenber 21, 2000, a "Stipulation for Entry of Final
Judgnent, \Waiver of Appeal and Order,"” and a Judgnment finalized
pursuant to HRCP Rule 54(b), were entered in favor of Seitz.

On February 2, 2001, Ferrera filed a second notion for
summary judgnent on all remaining causes of action (Ferrera's

Second Motion). On March 20, 2001, after a hearing on



February 26, 2001, Judge Sabrina S. McKenna granted Ferrera's
Second Motion. Judge McKenna concl uded that Rei che was aware of
an al |l eged act of negligence by August 15, 1990, and the rel evant
statute of linmtations barred Reiche fromasserting a claim?
C. Reiche's Points on Appeal

Rei che contends that the court erred when it entered
its March 20, 2001 Order granting Ferrera' s Second Mdti on.
Rei che argues as foll ows:

1. Rei che did not discover, nor should she have
di scovered, Ferrera's act(s) of negligence until her neeting with
attorneys Breiner and Parker in Novenber 1991.

2. Sonme of the exhibits offered by Ferrera in support

of his notion were inadnissible under HRCP, Rule 56(e),* and

3 HRS § 657-1 (1993) states, in relevant part, as follows:

The follow ng actions shall be comenced within six years next
after the cause of action accrued, and not after:

(1) Actions for the recovery of any debt founded upon any
contract, obligation, or liability, excepting such as are
brought upon the judgnent or decree of a court; excepting
further that actions for the recovery of any debt founded
upon any contract, obligation, or liability made pursuant to
chapter 577A shall be governed by chapter 577A

(4) Personal actions of any nature whatsoever not specifically
covered by the laws of the Sate.

4 HRCP Rul e 56(e) (Supp. 2002) states, in relevant part, as foll ows.

Supporting and opposing affidavits shall be nade on persona

know edge, shall set forth such facts as would be adm ssible in

evi dence, and shall show affirmatively that the affiant is
(continued...)



shoul d not have been considered by the court in reaching its
deci si on.

3. The Declaration of Arthur E. Ross attached to the
Novenber 2, 1999 "Plaintiff Katja Reiche's Menorandumin
Qpposition to Defendant Charles J. Ferrera's Mtion for Summary
Judgnent Filed Septenber 14, 1999," was evidence of Ferrera's
negl i gence creating a genuine issue of material fact requiring a
trial.

4, Ferrera was |iable for the reasonably foreseeable
negl i gence of subsequent counsel and forseeability is an issue
for the trier of fact.

5. The award of fees to counsel for Ferrera should be
reversed because there was no evidence of customary charges of
t he bar other than the decl arations of counsel for Ferrera.

6. The fees clainmed by the law firmthat represented
Ferrera on Ferrera's First Mdtion, Fujiyama, Duffy, & Fujiyam

(the Duffy firm, should be denied or apportioned because Ferrera

4(...continued)
conpetent to testify to the matters stated therein. Sworn or
certified copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith. The
court may pernit affidavits to be supplenmented or opposed by
depositions, answers to interrogatories, or further affidavits.
When a nmotion for sunmary judgnment is made and supported as
provided in this rule, an adverse party nay not rest upon the nere
al | egati ons or denials of the adverse party's pleading, but the
adverse party's response, by affidavits or as otherw se provided
inthis rule, nust set forth specific facts showing that there is
a genuine issue for trial. |If the adverse party does not so
respond, summary judgnent, if appropriate, shall be entered
agai nst the adverse party.

HRCP Rul e 56(e) (Supp. 1999) is essentially the sane.
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did not prevail on a majority of the issues in Ferrera's First
Mot i on.
D. Ferrera' s Response

Ferrera responds that:

(1) there is no evidence of negligence;

(2) there is no evidence that he was the proxi mte
cause of any damages;

(3) he should not be held |liable for the actions of
subsequent counsel ;

(4) summary judgnment was properly granted on Ferrera's
Second Motion because (a) Reiche was aware of her cause of action
nore than six years before filing suit, (b) the adm ssible
evi dence supported the trial court's ruling, and (c) the court's
deci si on was based on both the "discovery" rule and the
"occurrence" rule; and

(5) the court did not err in awarding attorneys' fees
and costs and did not need testinony from outside counsel as to
t he reasonabl eness of the fees, and he is entitled to recover al
reasonabl e attorneys' fees and costs despite the 25%linmtation

of HRS § 607-14 (Supp. 2001).°

5 HRS § 607-14 (Supp. 2001) states, in relevant part, the follow ng:

In all the courts, in all actions in the nature of assunpsit and
in all actions on a promi ssory note or other contract in witing
that provides for an attorney's fee, there shall be taxed as
attorneys' fees, to be paid by the losing party and to be included
in the sumfor which execution may issue, a fee that the court
determi nes to be reasonable; provided that the attorney

(continued...)



E. Ferrera' s Cross-Appeal

Al t hough he obtained conplete relief when the court
granted Ferrera's Second Mdtion, Ferrera seeks reversal of the
denial of Ferrera's First Mdtion on the basis that when Ferrera's
First Motion was heard, there were no genuine issues of materi al
fact and, as a matter of |law, Reiche's cause of action was not
damaged by his representation and he was not |iable for the
actions and/or inactions of subsequent counsel.

Ferrera seeks reversal of the denial of Ferrera's First

Motion to support his opposition to Reiche's argunent that the

°(...continued)
representing the prevailing party shall subnmit to the court an
affidavit stating the amount of tinme the attorney spent on the
action and the amount of tine the attorney is likely to spend to
obtain a final witten judgnent, or, if the fee is not based on an
hourly rate, the ampbunt of the agreed upon fee. The court shal
then tax attorneys' fees, which the court determines to be
reasonable, to be paid by the losing party; provided that this
anount shall not exceed twenty-five per cent of the judgnent.

Where the note or other contract in witing provides for a
fee of twenty-five per cent or nore, or provides for a reasonable
attorney's fee, not nore than twenty-five per cent shall be
al | oned.

Where the note or other contract in witing provides for a
rate less than twenty-five per cent, not nore than the specified
rate shall be all owed.

VWere the note or other contract in witing provides for the
recovery of attorneys' fees incurred in connection with a prior
debt, those attorneys' fees shall not be allowed in the i mediate
action unless there was a witing authorizing those attorneys
fees before the prior debt was incurred. "Prior debt" for the
pur poses of this section is the principal anmount of a debt not
included in the imedi ate action

The above fees provided for by this section shall be
assessed on the anount of the judgment exclusive of costs and al
attorneys' fees obtained by the plaintiff, and upon the anount
sued for if the defendant obtains judgment.
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award of fees and costs to the Duffy firmshould, at the very
| east, be apportioned because Ferrera only partly prevailed on
Ferrera's First Mtion.
1. STANDARDS OF REVI EW
A. Mdtion for Sunmary Judgnent
W review a circuit court's grant or denial of summary
j udgment de novo under the sane standard applied by the circuit

court. Roxas v. Marcos, 89 Hawai i 91, 116, 969 P.2d 1209, 1234

(1998) (citation omtted); Anfac, Inc. v. Waikiki Beachconber

Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22, reconsideration
denied, 74 Haw. 650, 843 P.2d 144 (1992) (citation onitted).
Summary judgnent is appropriate if the pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together wth
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law. 1d. (citations and internal
quotation marks omtted). "A fact is material if proof of that
fact woul d have the effect of establishing or refuting one of the
essential elenments of a cause of action or defense asserted by

the parties.”" Hulsman v. Hemmeter Dev. Corp., 65 Haw. 58, 61

647 P.2d 713, 716 (1982) (citations omtted).
"W . . . viewall of the evidence and the inferences
drawn therefromin the |light nost favorable to the party opposing

the notion." Morinoue v. Roy, 86 Hawai<i 76, 80, 947 P.2d 944,

10



948 (1997) (quoting Maguire v. Hilton Hotels Corp., 79 Hawai i

110, 112, 899 P.2d 393, 395 (1995)) (brackets omitted).
B. Attorney Fees
"[AJttorney fees are chargeabl e agai nst the opposing
party when so authorized by statute, rule of court, agreenent,

stipulation, or precedent.” Lee v. Aiu, 85 Hawai‘i 19, 32, 936

P.2d 655, 668 (1997). The question whether the circuit court is
authorized to award attorney fees pursuant to HRS § 607-14 ( Supp.
2001) ("Attorneys' fees in actions in the nature of assunpsit,
etc.") is a question of |law reviewabl e on appeal under the

right/wong standard. See Leslie v. Estate of Tavares, 93

Hawai i 1, 994 P.2d 1047 (2000); TSA Int'l, Ltd. v. Shimzu

Corp., 92 Hawai 243, 990 P.2d 713 (1999).

In cases where the relevant statute states that the
court "shall" award an attorney "fee that the court determnes to
be reasonable[,]" this court reviews the anmount awarded under the

abuse of discretion standard. TSA Int'l, 92 Hawai ‘i at 253, 990

P.2d at 723 (quoting Canalez v. Bob's Appliance Serv. Cr., Inc.,
89 Hawai ‘i 292, 299, 972 P.2d 295, 302 (1999) (citing Eastman v.
McGowan, 86 Hawai ‘i 21, 27, 946 P.2d 1317, 1323 (1997) (citation

omtted).
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[11. DI SCUSSI ON
A. Statute of Limtations

The court's decision to grant Ferrera's Second Motion
was based upon its application of the relevant statute of
limtations to the relevant facts. |If the court was right, sone
of the other issues on appeal are noot.

"[T] he statute of Iimtations in a |legal malpractice
claimis governed by HRS § 657-1(1), the accrual of which is

determ ned by application of the discovery rule.”" Blair v. Ing,

95 Hawai i 247, 267, 31 P.3d 452, 472 (2001) (Blair 1).

HRS § 657-1 (1) (1993) requires "[a]ctions for the
recovery of any debt founded upon any contract, obligation, or
liability, excepting such as are brought upon the judgment or
decree of a court[,]" "to be commenced within six years next
after the cause of action accrued, and not after.”

Under the discovery rule, "a cause of action does not
‘accrue,' and the limtations period therefore does not begin to
run, until the plaintiff knew or should have known of the

defendant's negligence.” Hays v. Gty and County of Honolulu, 81

Hawai ‘i 391, 393, 917 P.2d 718, 720 (1996). Specifically, the
plaintiff nmust have di scovered or with reasonable diligence
shoul d have di scovered: (1) the negligent act or om ssion,
(2) the damage, and (3) the causal relationship between the

negl i gent act or om ssion and the damage. See Yanmaqguchi V.

12



Queen's Medical Center, 65 Haw. 84, 90, 648 P.2d 689, 693-94
(1982).

Under HRS § 657-7.3 (1993),° | egal know edge of a

defendant's negligence in not required. Buck v. Mles, 89

Hawai i 244, 249, 971 P.2d 717, 722 (1999). See, e.g., Hays, 81
Hawai ‘i at 399, 917 P.2d at 726 ("plaintiff's lack of know edge
regarding a |l egal duty, the breach of which nmay have caused the
plaintiff injury, will not justify application of the discovery
rule. In other words, an essential part of an injured
plaintiff's duty of diligence regarding the tinmely prosecution of
his or her claiminposed by a statute of limtations is to seek

| egal advice regarding the presence and/or viability of a
potential claim a plaintiff's failure to seek |egal advice from
an attorney will not alone entitle the plaintiff to respite from
a statute of limtations"). Under the discovery rule, a

plaintiff need only have factual know edge of the el enents

6 HRS § 657-7.3 (1993) states, in relevant part, as foll ows:

No action for injury or death against a chiropractor, clinica

| aboratory technol ogi st or technician, dentist, naturopath, nurse,
nur si ng home admi ni strator, dispensing optician, optonetrist,

ost eopat h, physician or surgeon, physical therapist, podiatrist,
psychol ogi st, or veterinarian duly licensed or registered under
the laws of the State, or a licensed hospital as the enpl oyer of
any such person, based upon such person's all eged professiona
negl i gence, or for rendering professional services wthout
consent, or for error or onmission in such person's practice, shal
be brought nore than two years after the plaintiff discovers, or
t hrough the use of reasonable diligence should have discovered,
the injury, but in any event not nore than six years after the
date of the alleged act or om ssion causing the injury or death.
This six year tinme limtation shall be tolled for any period
during which the person has failed to disclose any act, error, or
omi ssi on upon which the action is based and which is known to the
person.
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necessary for an actionable claim Buck, 89 Hawai‘i at 250, 971
P.2d at 723

The court granted Ferrera's Second Mtion after
determ ning that Reiche was aware of the alleged act of
negl i gence, the damage, and the connection or "possible |egal
cause of that act." Viewing the facts in a |light nost favorable
to Reiche, the court's decision is supported by the record.

Rei che had "factual know edge of the el enents necessary for an
actionable claim prior to Novenmber 1991.

For exanpl e, Reiche repeatedly urged Ferrera to speak
wi t h Boongard before Boongard di ed because Boongard was the
"maj or person who knew what happened in the [hospital emergency]
room" In her January 22, 2001 deposition, Reiche stated that,
as of June 1990, she "felt at risk."

In her opening brief, Reiche states that "there is no
substanti al evidence before the Court to the effect that she was
aware of Jean Boongard's death at the tine Ferrera withdrew from
the case[.]" This statenent is contradicted by the follow ng
testinony by Reiche in her deposition on January 23, 2001:

Q Did you ever tell M. Ferrera that you were dissatisfied
with his failure to depose Nurse Boongard?

A Yes, | did.

Q Was that while he was acting as your attorney?

A | think so.

Q So you told himduring the course of his representation?
A Yes.

14



Q VWhat did you tell hinf
A | believe | asked himif he deposed or talked to her. And
he said no several tines and, yeah, "I have to do that." And then

one day he said, "Wll, she died."

Q So prior to |earning about her death, you had been urging
himto take her deposition?

A Yes, yes. To talk to her, because she was there.

Q And then, when you heard of her death, you were upset with
M. Ferrera?

A Uh- huh, | was.

Rei che al so argued that because Hawai ‘i has adopted the
"di scovery"” rule, the trier of fact nust determ ne the date
Rei che knew or shoul d have known of her |egal nalpractice claim
The Hawai ‘i Suprene Court has held that "[i]f the Appellants
succeed in proving that [the attorney] owed a duty of care to
them . . . the trier of fact nust determ ne the date by which
t he Appellants knew or should have known of their | egal

mal practice claim" Blair I, 95 Hawai‘i at 267, 21 P.3d at 472

(citing Dunlea v. Dappen, 83 Hawai‘i 28, 36, 924 P.2d 196, 204
(1996) holding that for statute of Iimtations purposes, the
determ nati on of when a wonman di scovered or reasonably shoul d
have di scovered that she was psychologically injured by chil dhood
sexual assaults was a question of fact for the jury)).

We agree that the date by which Reiche knew or should
have known of her |egal mal practice claimhad to be determ ned.
We disagree that it was not determ ned. The question is whether
Rei che knew or shoul d have known of the el enments necessary for an

actionable claimprior to Novenber 1991, which Reiche alleges is
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the nonth that Parker and Brei ner advised her of possible |egal
mal practice clains against Ferrera. Viewing the facts nost
favorably to Reiche, there is no factual dispute. As a matter of
| aw, the answer is yes.
B. Attorney Fees and Costs

1. Assunpsit and the Statutory Authorization of Fees

Ferrera argued that Reiche's lawsuit was in the nature
of assunpsit and that he was, therefore, entitled to attorney
fees and costs pursuant to HRS § 607-14. Judge MKenna agreed
and entered the May 3, 2001 Order, which awarded Ferrera
$35,903.96 in fees and $5,361.43 in costs for a total of
$41, 265. 39.

As noted previously, HRS § 607-14 (Supp. 2001) states,
in relevant part, as follows:

In all the courts, in all actions in the nature of assunpsit

and in all actions on a pronissory note or other contract in

witing that provides for an attorney's fee, there shall be

taxed as attorneys' fees, to be paid by the |losing party and

to be included in the sumfor which execution may issue, a

fee that the court determ nes to be reasonabl e; provided

that the attorney representing the prevailing party shall

submit to the court an affidavit stating the anmpunt of tinme

the attorney spent on the action and the anmount of tine the

attorney is likely to spend to obtain a final witten

judgnent, or, if the fee is not based on an hourly rate, the

anount of the agreed upon fee. The court shall then tax

attorneys' fees, which the court determines to be

reasonable, to be paid by the losing party; provided that

this amount shall not exceed twenty-five per cent of the

j udgnent .

Cting Hga v. Mrikitani, Reiche argues that a | egal

mal practice action is an "amal gam of tort and contract and

therefore it cannot, strictly speaking, be an action in
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assunpsit.” Hoga v. Mrikitani, 55 Haw. 167, 172, 517 P.2d 1, 5

(1973). The Hawai ‘i Suprenme Court has also stated that, in
awardi ng attorney fees in cases involving both assunpsit and
non-assunpsit clains, a court nmust base its award of fees, if
practicable, on an apportionnment of the fees clained between the
assunpsit and non-assunpsit clains. TSA Int'l, 92 Hawai‘ at

264, 990 P.2d at 734 (citing Selvage v. J.J. Johnson & Assocs.,

910 P.2d 1252 (Utah Ct. App. 1996)).

In Shulz v. Honsodor, Inc., the Hawai‘i Supreme Court

held that "[a]s a general proposition, the character of an action
is determned fromthe facts stated in, and the issues raised by,
the plaintiff's conplaint, declaration, or petition. It is

determ ned fromthe substance of the entire pleading, the nature

of the grievance, and the relief sought Schul z v.

Honsador, Inc., 67 Haw. 433, 436, 690 P.2d 279, 282 (1984)

(citation omtted).” In Leslie v. Estate of Tavares, the Court

said that in "ascertaining the nature of the proceedi ng on
appeal, this court has | ooked to the essential character of the

underlying action in the trial court."” Leslie v. Estate of

Tavares, 93 Hawai‘i 1, 5, 994 P.2d 1047, 1051 (2000). dearly,
it is the plaintiff's conplaint or declaration that reveals the

"essential character of the underlying action.”

! Blair v. Ing, 96 Hawai‘i 327, 332, 31 P.3d 184, 188 (2001),
overrul ed the requirenment stated in Schulz v. Honsador, Inc., 67 Haw. 433,
436, 690 P.2d 279, 282 (1984), that a judgment had to be on the nmerits in
order to award fees under HRS § 607-14.
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Ferrera and Reiche signed a Contingency Fee Contract on
Septenber 10, 1987. In her conplaint, Reiche alleged Ferrera
breached this contract by negligently failing to adequately
prepare her case for trial. She asked for general and speci al
damages, prejudgnent interest, and attorney fees and costs to
conpensate her for the | osses she sustained by having to settle
for less of an award than she woul d have received "had Ferrera
properly prosecuted the case.” Cearly, her negligence clains
stemfromFerrera' s all eged breach of contract.

In Blair v. Ing, 96 Hawai‘i 327, 332, 31 P.3d 184, 189

(2001) (Blair 1I1), the two clains for relief alleged in the
conpl ai nt agai nst one defendant (the accountant) were:

(1) breach of inplied contract and (2) negligence. Both clains
were prem sed on the accountant's failure to take advantage of
estate planning techniques while providing tax return preparation
services. 1d. The court concluded that the negligence claim
arose "out of the alleged inplied contract . . . . [and observed
that] [wWithout the inplied contract, which could create a

cogni zabl e duty, Plaintiffs would have no negligence claim" 1d.
Simlarly, Reiche's negligence clains arose out of the alleged
breach of Ferrera's contractual duty to provide services, only,
in this case, the contract was express and the obligation

mani fest. The court al so concluded that the damages all eged
"were nore closely akin to contract damages than to tort damages

because they were econom ¢ damages arising out of the alleged
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frustrated expectation [of the plaintiffs.]" Blair Il, 96
Hawai i at 332-33, 31 P.3d at 189-90.

Here, the danmges alleged are nore in the nature of
contract than tort, and arose fromthe "frustrated expectation”
of Reiche. Blair Il held that it was "inpracticable, if not
i npossi ble" to apportion fees under these circunstances and
awar ded attorney fees in assunpsit to the accountant who had
prevailed in the action. Blair Il, 96 Hawai‘ at 333, 31 P.3d at
190. Reiche's negligence clains having derived from and being
inextricably Iinked to the alleged breach of contract, and the
damages requested being economc in nature and having arisen out
of the frustrated expectations of Reiche, we conclude that her
awsuit was in the nature of assunpsit.

2. Rei che's Request for Reduction or Denial of Fees

Based on Ferrera's Failure to Prevail on Ferrera's
First Motion.

Rei che argues that the award of fees and costs to the
Duffy firmshould be set aside or, at the very |east, apportioned
because Ferrera only partly prevailed on Ferrera' s First Mtion.
We di sagree. Long ago, the Hawai‘ Supreme Court concl uded that
"where a party prevails on the disputed nmain issue, even though
not to the extent of his original contention, he will be deened
to be the successful party for the purpose of taxing costs and

attorney's fees." Food Pantry, Ltd. v. Waikiki Business Plaza,

Inc., 58 Haw. 606, 620, 757 P.2d 869, 879 (1978). Mbre recently,
the court explained that "[u]sually the litigant in whose favor

judgment is rendered is the prevailing party . . . . Thus, a
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di sm ssal of the action, whether on the nerits or not, generally

means that defendant is the prevailing party." Wng v. Takeuchi,

88 Hawai ‘i 46, 49, 961 P.2d 611, 614 (1998) (citing C. WaGHT

A. MLLER & M Kang, FEDERAL PRACTI CE AND PROCEDURE: CiviL 2D 8 2667
(1983)). Consequently, "[t]here is no requirenment that the
judgnment in favor of the prevailing party be a ruling on the
merits of the claim"” Wng, 88 Hawai‘i at 49, 961 P.2d at 614.
Ferrera, by prevailing on the procedural, yet crucial issue of
the statute of limtations, thereby prevailed as to the case as a

whole. In Food Pantry, the court stated that "where a party

prevails on the disputed nain issue, even though not to the
extent of his original contention, he will be deened to be the

successful party[.]" Food Pantry, 58 Haw. at 620, 757 P.2d at

879. Even if Ferrera did not prevail on Ferrera's First Motion,
he did on Ferrera's Second Mdtion and, nore inportantly, as to
the lawsuit itself.

3. Fees and Costs Absent Evidence of Customary
Charges of the Bar and Expert Testinony

Rei che contends that "[t]he court should have denied
the motion for counsel fees in the absence of evidence of
customary charges of the bar and expert testinony other than the
sel f-serving declarations of Defendant Ferrera' s counsel[.]" W
di sagr ee.

"Generally, in order to justify a finding of a
'reasonabl e’ attorney's fee, there must be evidence, or a proper

showi ng made, in support of such finding." Sharp v. Hui WAhi ne,
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Inc., 49 Haw. 241, 250, 413 P.2d 242, 248 (1966) (citations
omtted). However, that "does not necessarily nean that the

al l onance or award of an attorney's fee nust always be predicated
on evidence presented in its support. The trial judge is, nore

or | ess, know edgeable as to what is reasonable as an attorney's

fee." Sharp, 49 Haw. at 250, 413 P.2d at 248 (citing In re Thz
Fo Farm 37 Haw. 447, 453 (1947)). |In determ ning fees, the

trial judge is both expert and arbiter of what is customary and
reasonable. "In the final analysis, the question is one of abuse
of discretion[.]" Sharp, 49 Haw. at 251, 413 P.2d at 248.

4. Excessive Hardship as a Mtigating Factor

Rei che contends that the trial court erred when it did
not consider her inability to pay when determ ning Ferrera's
reasonabl e attorney fees.

HRS 8§ 607-14 specifies that the prevailing party is
entitled to recover only "a fee that the court determ nes to be
reasonable[.]" The burden is on the prevailing party to prove
those fees and costs were associated with the relief requested
and reasonably necessary to achieve the results obtained. See

Jenkins v. Wse, 58 Haw. 592, 574 P.2d 1337 (1978); Sharp, 49

Haw. at 244-245, 413 P.2d at 245-246; Snothers v. Renander,

2 Haw. App. 400, 633 P.2d 556 (1981).

Ordinarily, the court determ nes the base anount of
the fee to which the prevailing party is entitled by nmultiplying
t he nunmber of hours productively expended by counsel tines a

reasonabl e hourly rate (the | odestar anount). Mntalvo v. Chang,
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64 Haw. 345, 347, 641 P.2d 1321, 1323 (1982). See Hensley v.

Eckerhart, 461 U S. 424, 433, 103 S.Ct. 1933, 1939, 76 L.Ed.2d 40
(1983). The reasonable hourly rate is that prevailing in the

comunity for simlar work. United States v. Metropolitan Dist.

Commin, 847 F.2d 12, 19 (1st GCr. 1988). 1In order to conpute the
| odestar anmobunt, the court nust ascertain the tinme counsel
actually spent on the case and subtract hours which were
duplicative, unproductive, excessive, or unnecessary. Hensley,
461 U. S. at 433-34, 103 S. . at 1939-40. The | odestar
represents a presunptively reasonable fee, although it is subject
to upward or downward adjustnent in certain circunstances. See

Blumv. Stenson, 465 U.S. 886, 897, 104 S.Ct. 1541, 1548, 79

L. Ed. 2d 891 (1984).

Hawai ‘i courts al so consider certain additional factors
when determ ni ng whether to award attorneys' fees and what fees
are reasonabl e:

(1) the time and | abor required, the novelty and difficulty of

the questions involved and the skill requisite to performthe

| egal service properly;

(2) whet her the acceptance of enploynment in the particul ar case

will preclude the |awer's appearance for others in cases |likely

to arise out of the transaction, and in which there is a | oss of
ot her enpl oynent while enployed in the particular case or
antagoni sns with other clients;

(3) customary charges of the Bar for sinilar services

(4) the anpunt involved in the controversy and the benefits
resulting to the client fromthe services;

(5) the contingency or the certainty of the conpensation; and

(6) the character of the enploynent, whether casual or for an
establ i shed and constant client.
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Booker v. M dpac Lunber Co., Ltd., 65 Haw. 166, 171 n.2, 649 P.2d

376, 379 n.2 (1982); Sharp, 49 Haw. at 244-45, 413 P.2d at
245-46; In re Property of Marlene Chow, 3 Haw. App. 577, 584, 656

P.2d 105, 111 (1982). These factors are not controlling. They
nerely serve as guides in "ascertaining the real value of the
service," and the court is not required to consider each of them
in every case. Booker, 65 Haw. at 171 n.2, 649 P.2d at 379 n. 2;
Sharp, 49 Haw. at 245, 413 P.2d at 246. The factors adopted by
Hawai ‘i courts are simlar to the Kerr factors adopted by the
Ninth Crcuit in federal subject matter jurisdiction cases. See

Johnson v. Ceorgia H ghway Express, 488 F.2d 714, 717-719 (5th

Cr. 1974) adopted by the Nnth Grcuit in Kerr v. Screen Extras

&Quild, Inc., 526 F.2d 67, 69-70 (9th Cr. 1975) (footnote

omtted).
Mtigating factors are not utilized to cal culate the
| odestar anmount, but to justify an award greater or |esser than

the presunptively reasonable |lodestar. Mller v. Los Angeles

County Bd. of Educ., 827 F.2d 617, 621 (9th Cr. 1987). Al though

not specifically nentioned, it is reasonable to conclude that

since sone of these factors are used to determ ne the | odestar

t hese sane factors should not be used in adjusting the | odestar.
Courts have al so considered such additional factors as:
(1) the nmerits of the unsuccessful parties claimor defense;
(2)whether litigation could have been avoi ded or settl ed;
(3) whether assessing fees against the unsuccessful party would

cause extrenme hardship; (4) whether the successful party prevail ed
with respect to all relief sought; (5) whether the award woul d
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di scourage other parties with tenable clains or defenses from
litigating or defending |legitimte contract issues for fear of
incurring liability for substantial anobunts of attorney's fees.

See e.Qg., Associated Indem Corp. v. Warner, 143 Ariz. 567, 694

P.2d 1181, 1184 (1985); Wstuber v. Paradise Valley Unified

School , 141 Ariz. 346, 687 P.2d 354 (1984).
Courts generally require the docunentation of
attorneys' fees and costs to neet certain specificity

requi renents. See Montalvo, 641 P.2d at 1331; Sealy, Inc. v.

Easy Living, Inc., 743 F.2d 1378, 1385 (9th Cr. 1985); Furtado

v. Bishop, 635 F.2d 915, 922 (1st G r. 1980). Charges for
duplicative work are not recoverable. See Furtado at 922.

When two or nore attorneys represent a party requesting
fees, the court should scrutinize the docunents submtted in
support of the request for duplication of effort and the proper
utilization of time. "The tine of two or three lawers in a
courtroom or conference when one woul d do, nmay obviously be
di scounted.” Johnson, 488 F.2d at 717.

Certain work, such as filing pleadings with the court,
that is not work that requires an attorney's expertise, is not
conpensabl e at attorneys' rates. "It is appropriate to
di stingui sh between I egal work, . . . and investigation, clerical
wor k, conpilation of facts and statistics and ot her work which
can often be acconplished by non-lawers but which a | awer may
do because he has no other help available. Such non-Iegal work
may command a | esser rate. |Its dollar value is not enhanced j ust

because a | awyer does it." Id.
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In determ ning reasonabl e fees, the court al so nust
assess the extent to which fees and costs coul d have been avoi ded

or were self-inposed. [INVST Financial Goup v. Chem Nucl ear

Systens, 815 F.2d 391, 404 (6th Cr. 1987), cert denied, 484 U. S
927, 108 S.Ct. 291, 98 L.Ed.2d 251 (1987).

Consi deration of circunstances where "assessing fees
agai nst the unsuccessful party woul d cause extreme hardshi p"”
appears to have started in Arizona in 1982. At that time, Ariz.

Rev. Stat. Ann. 8 12-341.01 (1982) provided, in relevant part, as

fol | ows:
A In any contested action arising out of contract, express or
inplied, the court may award the successful party reasonabl e
attorney's fees. This section shall in no nmanner be construed as

altering, prohibiting or restricting present or future contracts
or statutes that may provided for attorney's fees.

B. The award of reasonable attorney's fees awarded pursuant to
subsection A should be nade to nitigate the burden of the expense
of litigation to establish a just claimor just defense. It need

not equal or relate to the attorney's fees actually paid or
contracted, but such an award nay not exceed the amount paid or
agreed to be paid.

C. Reasonabl e attorney's fees shall be awarded by the court in
any contested action upon clear and convi ncing evidence that the
claimor defense constitutes harassnent, is groundl ess and not
made in good faith.

Al t hough anended in 1999, Arizona's current statute contains

essentially the sane | anguage. See Ariz. Rev. Stat. Ann.

§ 12-341.01 (1999).

In Catalina Foothills Association, Inc. v. Wite, 132

Ariz. 427, 646 P.2d 312 (Ct. App. 1982), the court stated, in

rel evant part, as follows:
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The appellants' final argument is that appellant CFA has
only $8,000; is a voluntary organi zation serving a worthwhile
purpose; and this liability [of $6,000 for attorney fees] is
burdensone and inequitable. Again, while the trial court can no
doubt consider these matters, we cannot substitute our judgment
for that of the trial judge.

1d., 132 Ariz. at 429, 646 P.2d at 314.

Thereafter, Arizona courts, and in certain cases
i nvolving the application of statutes for equal enploynent
opportunities, the vindication of civil rights and statutes
prohi bi ting unl awful enpl oynent practices, the Ninth Crcuit
Court of Appeals, has listed hardship and inability to pay as
factors to consider when deternmining the amount of reasonabl e
f ees.

As noted above, the Hawai‘ Suprenme Court has
explicitly recogni zed certain factors that nmay be consi dered when
determ ning the reasonabl eness of the attorney fees to be awarded
under HRS § 607-14. We conclude that the ability of the w nning
party to collect the reasonable fee and the hardship to be
suffered by the losing party by the assessnent of the fee are not
rel evant factors. These are matters to be considered by the
parties at the commencenent of, and during, the case. HRS
8 607-14 states that a reasonable attorney fee "shall be taxed."
It requires the fee "to be paid by the losing party."” It does

not require the losing party to be financially able to pay, or

not to suffer hardship by, the assessnent.
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5. The 25% Limtati on Does Not Apply

Rei che contends that the court was not authorized to
award attorney fees because "there is no evidence in the record
as to the amobunt [Reiche] was seeking in damages in order to
det erm ne how the 25% maxi nrum fee was to be cal cul ated.”
There is no nmerit to this contention because in the absence of a
specified amount, the prevailing party is entitled to al
attorney fees reasonably and necessarily incurred in the action.

AMFAC, Inc. v. Wikiki Beachconber Inv. Co., 74 Haw. 85, 134-35,

839 P.2d 10, 35, reconsideration denied, 74 Haw. 650, 843 P.2d

144 (1992).

6. M nor Conputational Errors

Rei che alleges that Exhibits D and E, submtted as part
of Ferrera's notion for attorneys' fees and costs, filed April 3,
2001, contain mnor conputational errors totaling $19.09. Reiche
failed to point out exactly where in Exhibits D and E the all eged
errors occurred and our review did not |ocate any errors.

C. Ferrera's Cross-Appeal

Ferrera contends that the January 12, 2000 Order shoul d
have awarded him conpl ete summary judgnent. W di sagree. Judge
Nakat ani granted sunmmary judgnment in favor of Ferrera on Reiche's
clainms that Ferrera failed to tinely file pretrial statenents,
failed to file tinely responses to interrogatories and requests
for production of docunents, and was negligent in wthdraw ng
fromrepresentati on without giving adequate warning and tinme to

retain new counsel. Judge Nakatani deni ed sumrary j udgnent
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because of Ferrera's alleged failure to depose Boongard, to
retain a nedical expert, and "to retain a highway accident
specialist[.]"

We note the foll ow ng genui ne issues of material fact
supporting the January 12, 2000 Order.

First, Ferrera's statute of limtations defense was not
argued at the hearing on Ferrera's First Mdtion. A transcript of
Rei che's deposition testinmony was not available until after
January 22, 2001, so it may not have been readily apparent until
that time that the statute of limtations accrued prior to
Novernber 1991.

Second, at the hearing on Ferrera's First Motion,
Ferrera acknow edged that he did not depose Boongard before her
death. He argued that he had no reason to rush to take her
depositi on because he did not have notice of her inpending death.

Third, Ferrera alleged that he did not "retain a
hi ghway acci dent construction specialist"” because he thought
Rei che's case agai nst Maui County and Maui Land and Pi neappl e

Conpany was not strong.® Seitz, the attorney that represented

8 In his Septenmber 11, 1999 affidavit, Defendant- Appell ee/Cross-
Appel lant Charles J. Ferrera stated, in relevant part, as foll ows:

28. That if the brain injury were exclusively a diffuse
injury and therefore caused by the anoxic event at Muui Menori al
Hospital, then the autonobile accident case would be nothing but a
di stracti on which would invol ve the danger of the defendant
physi ci ans and Maui Menorial Hospital being able to attenpt to
apportion some of Plaintiff Katja Reiche's damages to the
autonobi |l e accident case, the |latter being a case which could have
resulted in a finding of noliability;

(conti nued. ..)
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Rei che after Ferrera, discovered that Maui County had hired
Thomas G Shultz as an expert on highway design and engi neeri ng.
Thereafter, Seitz hired Leo B. Casey to investigate the
ci rcunst ances of the accident, and eventually concluded, as did
Ferrera earlier, that hiring an expert w tness on hi ghway
accidents was not in Reiche's best interests.

Fourth, al though several nedical professionals reviewed
Rei che's case, Ferrera allegedly could not find a physician who
woul d testify in Reiche's favor. Dr. Alan O Marcus exam ned
Rei che for Seitz, and Dr. Marcus attributed Reiche's injuries to
her autonobil e accident.

Fifth, Reiche argued that Ferrera's negligence on these
I ssues caused her severe physical and enotional distress and
forced her to settle her clainms for an i nadequate amount. Reiche
relied on the Declaration of Arthur E. Ross attached to Reiche's
Novenber 2, 1999 nenorandumin opposition to Ferrera's First
Moti on, and argued that Ross' expert opinion created a genuine
i ssue of material fact and was evidence of Ferrera's negligence.

Ferrera's allegation that the issues left alive after
the January 12, 2000 Order were failures of subsequent counsel,
Seitz, and argunent that he (Ferrera) should not have been held

to have been possibly liable for the actions or om ssions of

8(...conti nued)

29. That he thoroughly investigated the injury aspects and
the findings were that Plaintiff Katja Reiche suffered absolutely
no brain injury whatsoever fromeither incident occurring on
June 8, 1987[.]
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Seitz because he (Ferrera) was not the counsel of record at the
tinme the critical events occurred does not support his argunent
that the court should have awarded hi m conpl ete sunmary j udgnment
in the January 12, 2000 Order.
V.  CONCLUSI ON
Accordingly, we affirmthe July 3, 2001 Judgnment in
favor of Defendant- Appel |l ee/ Cross-Appellant Charles J. Ferrera
and agai nst Plaintiff-Appellant/Cross-Appellee Katja Reiche, and
the May 3, 2001 Order G anting Defendant Charles J. Ferrera's
Motion for Attorneys' Fees and Costs Filed April 3, 2001.
DATED: Honol ul u, Hawai ‘i, January 16, 2003.
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