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NO. 24450

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

EMERSON M F. JOU, MD., Plaintiff-Appellant,
v. MEDI CAL | NSURANCE EXCHANGE
OF CALI FORNI A, Def endant - Appel | ee,
and JOHN DOE 1 TO 10, et al., Defendants.

APPEAL FROM THE FI RST CI RCUI T COURT
(V. NO. 00-1-3924)

MEMORANDUM OPI NI ON
(By: Watanabe, Acting C. J., Limand Foley, JJ.)

Emerson MF. Jou, MD. (Jou or Plaintiff), appeals the
July 27, 2001 final judgnent of the circuit court of the first
circuit, the Honorable Eden Elizabeth Hi fo, judge presiding, that
di smssed all clains Jou asserted in his second amended conpl ai nt
agai nst Medi cal Insurance Exchange of California (MEC or
Defendant), his erstwhile insurer. W affirm

I. Background.

On Decenber 29, 2000, Jou filed a conpl ai nt agai nst
M EC that purported to state nunerous causes of action. In this
conpl aint, Jou, “an Individual physician (and Sol o Professional
Corporation)[,]” alleged that M EC had i nsured hi munder “an
i nsurance policy bearing the nunber 0058540 . . . , by the terns

of which Plaintiff [(sic)] agreed to defendant [(sic)] and to
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indemmify Plaintiff.” Jou nmade further, rather obscure

al l egations that, when he raised questions with M EC about an

al l eged waiver of its right to sel ect defense counsel and a
“possible conflict of interest wwth respect to” defense counsel,
MEC “retaliated” by “canceling” his insurance coverage, thereby
injuring himin his nedical practice.

In response, MEC filed a March 9, 2001 notion to
dism ss the conmplaint. M EC maintai ned that Jou’s conpl ai nt was
“blatantly conclusory and . . . largely inconprehensible” and
hence, failed to state any cause of action. However, on March
23, 2001, Jou filed a nmenorandumin opposition to MEC s notion
in which his counsel, Stephen M Shaw (Shaw), declared that a
first amended conpl aint would be filed and, indeed, a first
anmended conpl aint had been filed a mnute before the nmenorandum
was filed. Thereupon, on March 28, 2001, MEC withdrewits
notion to dismss.

Al though Jou’s first anended conpl ai nt stated
essentially the same causes of action, it made certain changes to
the allegations of his original conplaint -- such as correcting
t he i nsurance policy nunber (“DR 61-007031") -- and added nore
detailed all egations. The first anended conpl ai nt reveal ed t hat
it was an unidentified conplaint and sutmmons fil ed agai nst Jou
that actuated his request to MEC for a defense under the policy,
and that it was MEC s refusal to pay for Jou’s choice of defense
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counsel (Shaw) and M EC s subsequent decision not to renew the
i nsurance policy when it expired, that were, apparently, the
gravanen of his grievances. Jou identified his “delisting as a
preferred [Hawaii Medical Service Association (HVSA)]
provider[,]” his loss of hospital staff privileges, and his
inability to obtain other insurance coverage, as sone of the
itens of his damages.

On March 28, 2001, MECfiled a notion to dismss the
first amended conpl ai nt,

on the ground that the defects which conpel disn ssal have not been

cured by the First Anended Gonplaint which still fails to state a claim
for which relief nay be granted.
The Amended Conpl aint renmins deficient and still does

not aIIege facts sufficient to sustain the clains stated therein.
Furthernore, certain clainms stated therein cannot be maintained as a
matter of law. The Anended Conpl ai nt nust therefore be dism ssed.

In particular, MEC argued that the inplied covenant of good
faith and fair dealing, the basis of the first cause of action in
Jou’s first anmended conplaint, was not inplicated by its

sel ection of defense counsel or by its decision not to renew the
I nsurance policy.

On April 3, 2001, Jou filed a “cross-notion” for
sumary judgnent: “Plaintiff Emerson MF. Jou, MD.[,] hereby
noves for summary judgnent on all counts of the conplaint.

[ Hawai ‘i Rul es of G vil Procedure (HRCP) Rul e] 56.
Al ternatively, partial summary adjudication of issues is

requested as to those nmatters set forth in Dr. Jou’'s
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declaration.” Jou's declaration stated:
1. Declarant is a medical doctor MD., duly licensed in the
State of Hawaii since June, 1977.
2. Decl arant, until about January 29, 2001, was a participating
Provider with Hawaii Medical Service Association (HVSA), 818 Keeaunoku
Street, Honolulu, Hawaii, which entitled Declarant to the foll ow ng

prof essi onal and financial advantages: direct paynent to the provider
and nore favorabl e nmedi cal fee schedul es.

3. Decl arant, until about February 1, 2000, held staff
privileges at Rehabilitation Hospital of the Pacific, 226 North Kuakin
Street, Honolulu, Hawaii 96817. These privileges entitled Declarant to
the follow ng professional and financial advantages: inpatient
adm ssion and direct patient care; professional association with al
nedi cal staff.

4, Since about May 15, 985 [(sic)], to February 1, 2000, has
been [(sic)] insured for nedical nalpractice and other matters by
Def endant Medi cal | nsurance Exchange of California (“MEC), Defendant
herein. The policy nunmber is DR 61-007031, and a true and correct copy
of a specinen thereof is marked as exhibit “A’, nmade a part hereof and
i ncorporated herein by this reference.

5. On or about Septenmber 13, 1999, Declarant was served with a
Conpl ai nt and Sunmons (“underlying Suit”), which he duly tendered to
M EC for defense, and requested that his present counsel be retained.

6. On or about Septenber 21 or 23, Defendant M EC accepted the
tender and so notified your Declarant by |letter dated Septenber 27,
1999. A true and correct copy of said letter is attached hereto as
exhibit “B” nmade a part hereof and incorporated by reference. This
letter (“B”") informed Declarant that MEC would not permt Declarant’s
present counsel in the natter to be retained; instead, MEC had sel ected
Keith Hiraoka, Esq. [(Hi raoka)] to represent Decl arant.

7. On or about Septenber 28, 1999, your Declarant informed M EC
that its decision regardi ng selection of counsel was not in good faith;
and, that it had previously waived the selection process by its past
conduct in allowi ng Declarant to select his own counsel. A true and
correct copy of said letter is attached hereto, marked exhibit “C and
made a part hereof by incorporation.

8. On or about Septenber 29, 1999, your Declarant wote to MEC
regarding its refusal to allow Declarant to select counsel. A true and
correct copy of said letter is attached hereto nmarked exhibit “D and
made a part hereof. Anmong other things, “D inquired whether the
attorney MEC sel ected had ever represented the party (Al.G) suing
your Declarant in the Underlying Action. See “D’, page 2, par. No. 2.

9. M EC did not respond to the foregoing letters, (“C, “D),
particularly the request for a conflict check

10. Instead by letter, dated Novenber 8, 1999, M EC (corporate)
notified Declarant of its decision not to renew his policy. A true and
correct copy of the notification is attached hereto marked “E’ and nade
a part hereof by incorporation.

11. Thereafter Defendant MEC sent letters to various entities
contracting with Plaintiff informing themof its non-renewal. As a
result, two of the entities referred to in paragraphs 2 and 3, above,
HVBA and Rehab. Hospital of the Pacific term nated their business and
professional relationship with Dr. Jou. Further, Kuakini Hospital,
Queens Hospital, and Castle Hospital, also terminated Declarant’s
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privil eges.
Ther eupon, Jou ar gued:

Def endant does not dispute (1) that Dr. Jou was an insured by a
policy of insurance issued by Defendant in 1999. Jou. Decl. par.4; (2)
that in Septenber of 1999, Defendant M EC accepted a tender by Dr. Jou
to defend himin AIG et al v. Jou, State of Hawaii, First Circuit No.
Cv. 99-3416. Jou decl. par. 6; (3) that Dr. Jou objected to Defendant
M EC Sel ection of Counsel and asked for conflict of interest check. Jou
decl. par.7, 8; (4) that within 45 days fromDr. Jou s objections and
request for a conflicts check, MEC notified himthat it would not renew
his coverage. Jou decl. par. 9, 10. Further, MEC notified others in
contractual relationships with Dr. Jou of the non-renewal. Jou decl.
par. 11.

These are the material facts; they entitle Dr. Jou to judgnent on
the intentional tort causes of action or alternative negligence
di scussed infra. A fact is material if proof of that fact would have
the effect of establishing essential elements of a cause of action.

In the alternative Dr. Jou requests that this Court find that the
foregoing, 1-5, are not in dispute.

(Gtation omtted; enphasis in the original.) Jou followed this
argunment with summary argunment on each of his causes of action,
argunents that were essentially conclusions that his declaration
and the foregoing argunment dictated sunmary adjudication in his
favor on each cause of action of his first anmended conpl aint.

On April 20, 2001, Jou filed his nmenorandumin
opposition to MEC s notion to dismss his first anmended
conplaint. Jou argued that the deficient factual allegations
poi nted out by MEC could easily be renedi ed by a second anended
conplaint, which he “offered to the Court as exhibit ‘A attached
hereto.” Jou also argued that the inplied covenant of good faith
and fair dealing applies to an insurer’s decision whether to
renew an i nsurance policy, thus precluding dismssal of any of

his causes of action. Alnost as a non sequitur in this latter
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di scussion was the sentence: “MEC violated public policy by

di sturbing the fiduciary duty of defense counsel to the insured.
The insurer’s duty to defend is not fulfilled nerely by selecting
counsel.” (Ctations omtted.)

On April 20, 2001, MEC filed its nenorandumin
opposition to Jou’ s cross-notion for summary judgnent. M EC
identified various evidentiary deficiencies in Jou s cross-
notion. MEC also argued that the inplied covenant of good faith
and fair dealing was not inplicated by its choice of defense
counsel or by its refusal to renew the insurance policy, and that
Jou’ s causes of action nust therefore fail. In his April 24,
2001 reply nenorandum Jou essentially gainsaid each of MEC s
points in opposition to his cross-notion, and reiterated that he
was entitled to summary adjudication in his favor.

On April 30, 2001, the court held a hearing on Jou's
cross-notion for sunmary judgnent and on MEC s notion to dism ss
Jou’s first anmended conplaint. After both parties presented
extensi ve argunent on both notions, the court denied Jou’ s cross-
notion for summary judgnment, because “there are genuine issues of
material fact as to why the nonrenewal occured[.]” The court

granted MEC s notion to dismss the first amended conpl ai nt:

On the notion to dismss, the court, having read the first anended
conpl ai nt, appreciates the candor with which [counsel for Jou] concedes
that it absolutely would have to be amended if for no other reason than
to get the chronology straight to nake sense out of any claimthere may
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be cognizable in law that coul d have derived fromthe alleged triggering
facts and, therefore, dism sses the first anended conpl ai nt.

However, the court dism ssed the first amended conplaint w thout
prej udi ce, because

| absolutely believe that M. Shaw has to be given the opportunity to
draft a conplaint that does have a set of facts that neets the good-
faith requirenent. | find that the proposed second anended conpl ai nt
does not do that, therefore, [the court] denies the oral notion to file
the specific second anmended conpl aint attached to his menorandumin
opposition to disnmiss, and | dism ss w thout prejudice.

M. Shaw, you're going to have to be very clear about what the
facts are that you allege in whatever second anended conpl ai nt you
choose to file so that they can cone within the theory that the court
agrees with you should exist, even if we don’t know for certain that it
does. And if you fail to do so, then no doubt you will invite another
notion to dismss, and at that point, it will be your third attenpt to
draft. And if it doesn't occur that you' re able to neet that
requi rement, then the court at that tinme would probably be granting any
such dismssal with prejudice. And that’'s just to give you a heads up
that you really need to consi der what your allegations wll be.

MR. SHAW Thank you, Your Honor

On May 23, 2001, the court filed its witten order “finding that
genui ne issues of material fact do exist” and denying Jou' s
cross-notion for summary judgnment. On June 26, 2001, the court
filed its witten order granting MEC s notion to dismss Jou' s
first amended conplaint. The order stated that, “although the
Court is unwlling to find that there is no set of facts upon
which relief could be granted for the Plaintiff, finds [(sic)]
the First Amended Conplaint fails to do so.” The order also
deni ed, “w thout prejudice[,]” Jou’'s oral notion for |eave to
file the proposed second anended conplaint that he had attached
to his menorandum i n opposition.

On May 18, 2001, Jou filed a second anended conpl ai nt

against MEC. Jou' s basic allegations were as foll ows:
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11. Defendant M EC insures, at any given tinme, nore than seventy-
five percent (75% of the physicians in the State of Hawaii.

12. Defendant MEC issued and delivered a witten policy of
insurance to Plaintiff, MECPolicy No. DR 61-007031 (“The M EC Policy”
or “The Policy”).

13. A docunent provided by Defendant to Plaintiff was represented
by Defendant to be a true and correct copy of this declaration policy
and is attached hereto, marked exhibit “A’, and made a part hereof by
incorporation. The same was i ntended by Defendant to represent a true
and correct copy of the MEC Policy.

14. In part IV.5 The Policy obligates Defendant M EC to defend
Plaintiff and his enployees in clainms arising out of a conmercial fee
di sput e.

15. Plaintiff has conplied with all of the terns and conditions
precedent contained in The Policy under which he now seeks coverage
herein, including the payment of prem uns and notice, except as to that
performance whi ch has been excused, waived or prevented by the
representations, acts or onissions of Defendant; and Plaintiff is
entitled to the full benefit of the insurance provided by said policy.

16. On Septenber 9, 1999, A G Hawaii |nsurance Conpany Inc.
(“A-1.G") sued Plaintiff and about thirteen (13) of his enpl oyees,
claimng that Medical Doctors specializing in physical nedicine
(physiatrists) could not bill A 1.G under paynent codes for physical
t herapy. Even though nassage therapi sts and physiatrists may bill for
massage therapy under the treatnment codes, A 1.G refused to pay, and
filed suit (herein, “Underlying Clainf), in this Court, in Case No. Civ.
99-1248- 03.

17. In response to the Underlying Claim and in order to
i nvestigate and defend agai nst such Underlying Claim the Plaintiff has
been, and will be required to spend substantial sunms of noney.

18. The Underlying Caimcurrently pending invol ves substanti al
liability for defense costs, defense expenses and/or danages ari sing
therefrom Future actions nay result in increased liability and
additional |egal expenses to the Plaintiff.

19. Plaintiff provided the Defendant with tinely notice of the
Underlying Cl aimand demanded that the Defendant honor all of its policy
obligations with respect to the Underlying Claim including the
Defendant’s duty to defend the Plaintiff in the Underlying C aim
Al though the allegations stated in the [(sic)] against the Plaintiff in
the Underlying Claimstate a claimrequiring coverage by the MEC
policy, to date, the Defendant has failed and refused to acknow edge its
obligations to the Plaintiff regarding responding to the i nsured about
defense of Underlying Claim and specifically, has failed and refused to
defend the Plaintiff and his enployees in the Underlying Caim
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The attached Exhibit A,' the insurance policy,
effective February 1, 1999 to February 1, 2000, covered Jou and
his of fice nurses and nedical assistants. One of the coverages
af forded was “defense coverage for m scell aneous busi ness
liability” in the anpbunt of $100,000.00 per claim This coverage

was contained in Part 1V.5. of the policy:

Subject to the terms and conditions set forth in this policy, MEC
agrees with insured to pay ninety percent (90% of the reasonable |ega
expenses and costs incurred to defend only against each civil lawsuit,
arbitration, or admnistrative proceedi ng brought agai nst Insured by any
person, entity, or federal, state or |ocal agency, which is first
reported to MEC within the policy period or reporting endorsement
applicable to Insured after the applicabl e retroactive date as a result
of :

5. Breach of contract or agreenent or other alleged msconduct in the
nature of a conmercial or fee dispute arising fromand invol ving
Insured’s professional practice[.]

(Underlining and bold typesetting in the original.)

Part 1V.a) provided, however:
Def ense coverage described under Part |V shall apply only under the
following additional terms and conditions:
a) Insured agrees to be represented inthe civil |awsuit,

arbitration, or adm nistrative proceedi ng by | egal counse
appoi nted or approved by MEC within its sole discretion[.]

(Bol d typesetting in the original.) The general conditions

applicable to all coverages under the insurance policy contained

! Hawai i Rules of Civil Procedure (HRCP) Rule 10(c) (West 2001)
provides, in pertinent part, that “[a] copy of any witten instrument which is
an exhibit to a pleading is a part thereof for all purposes.” See also
Marsl and v. Pang, 5 Haw. App. 463, 467 n.1, 701 P.2d 175, 182 n.1 (1985)
(“Attached to the conplaint are nunmerous affidavits which we have consi dered
as part of the pleadings. Rule 10(c), HRCP.").
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the foll owm ng provisions:

5. CONTROL OF DEFENSE AND SETTLEMENT
Wth respect to any claim lawsuit, arbitration, or |ega or other
adm ni strative proceeding which falls, or is clained to fall, in

whole or in part within the insurance coverage of this policy,

M EC shall have the sol e and exclusive right to investigate,
negoti ate, evaluate, control and direct the defense of such
matter, including the right to appoint |egal counsel on behalf of
Insured, as may be permtted or Iimted by law. Wth respect to
any covered claim, Insured shall not utilize nor pernit |ega
counsel selected by Insured to intervene or substitute into the
defense of the matter without the prior consent and witten
approval of M EC

13. WAIVER
Notice to any representative of MEC, or know edge possessed by
any representative or person enployed by or related to MEC, shal
not constitute a waiver or a change of any part of this policy, or
preclude MEC from asserting any right under the terns of this
policy, nor shall the terns of this policy be deenmed to be waived
or changed by virtue of any representation or witten or ora
statement by MEC, its enployees or representatives, except as
such wai ver or change nmay be described by MEC in an endorsement
or policy declaration i ssued to Insured.

(Bol d typesetting in the original.)

Jou’ s second amended conpl ai nt stated nunmerous causes
of action. Jou called his first cause of action, “breach of the
i nplied covenant of good faith and fair dealing: failure and
refusal to investigate, evaluate, and respond to insured’ s
request for conflict-of-interest information regardi ng defense
attorney selected by insurer” (enphatic typesetting omtted):

21. The insurance policy referenced in the foregoing all egations
contains an inplied covenant of good faith and fair dealing, whereby
Def endant insurer was required to investigate, evaluate, and respond to
clains and other issues raised by its insured w thout unreasonable
del ay. Additionally, Defendant was required to give the Plaintiff’'s
interests at |east as nuch consideration as its own, and to do nothing
to deny the insured the benefits of the insurance rel ationship.

22. The MEC Policy hereinis a contract of adhesion and invol ves
consi derations of public interest. Plaintiff, as Defendant’s insured,
sought nore than profit or commercial advantage from Defendant’'s
i nsurance policy; in particular, hospital privileges, peace of mnd
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asset protection, preferred i nsurance provider status, and insurability.

23. Defendant M EC has breached the inplied covenant of good
faith and fair dealing contained in the aforesaid MEC Policy, by the
foll owing acts or om ssions:

24, On or about Septenber 14, 1999, Plaintiff reported to
Def endant M EC that a conpl ai nt and summons (Underlying Claim was
served upon himon Septenber 13, 1999, and requested that defense
coverage be provided pursuant to the Policy.

25. At the tine the request for defense coverage was nade,
Plaintiff also requested that his attorney, who had al ready spent a
consi derabl e ampbunt of tine on the matter leading to the service of the
Underlying Claimon Plaintiff, be retained by Defendant MEC as
Plaintiff’s counsel to defend against the Underlying Ca m

26. On or about Septenmber 21, 1999, Defendant MEC notified
Plaintiff that defense coverage woul d be afforded under the Policy,
provi di ng defense coverage up to one hundred thousand dol | ars
($100, 000.00), for both Plaintiff and about thirteen of his enpl oyees,
who were sued in the Underlying Claim A copy of Defendant MEC s
acceptance of defense coverage is attached hereto, marked exhibit “B"
and made a part hereof by incorporation.

27. Since the Underlying Claimwas filed by A 1.G, an insurer,
against Dr. Jou, Plaintiff physician was concerned primarily that the
attorney proposed by MEC to represent himand his enpl oyees had
previously represented A 1.G, and had a conflict of interest. On or
about Septenber 29, 1999, Plaintiff sent a letter and a fax to MEC s
president notifying the insurer that it should inrediately provide a
conflict-of-interest check on M EC s proposed attorney. A true and
correct copy of the request for a conflict-of-interest check on M EC s
proposed defense counsel is attached as exhibit “C’, made a part hereof
and incorporated herein by reference.

28. Defendant MEC, while conceding its duty to defend Plaintiff
and his enployees (Exhibit “B”) afterward failed and refused, and
continues to refuse to provide a conflict check on its recommended
defense counsel. At this time, MEC is actively concealing this
i nformation.

29. Defendant’'s refusal to provide a routine conflict check as
af oresaid began at a tine that said insurance policy was in full force
and effect.

30. Defendant, maliciously, oppressively, fraudulently and with a
conscious indifference to consequences has, anmpong ot her things, breached
its duty of good faith and fair dealing owed to the Plaintiff as an
i nsured under MEC s Policy by doing those acts herei nabove all eged

31. Defendant’s conduct involves a pervasive business practice
and indi cates Defendant breached its duty of good faith and fair dealing
owed to the Plaintiff by other acts or omnissions of which the Plaintiff
is presently unaware. Plaintiff will seek | eave of court to amend this
conmplaint at such tine as it discovers the other acts or om ssions of
Def endant constituting such breach and other torts.

32. As a proximate result of the aforenentioned wongful conduct,
Plaintiff suffered actual and consequenti al damages and out - of - pocket
expenses, including econonic damages, business interrupti on damages,
attorneys fees and costs in attenpting to obtain coverage under the
policy; and | oss of privileges, loss of insurability, and delisting as a
preferred HVSA provider. 1In addition, as a result of MEC s nonrenewal ,
Plaintiff is unable to obtain other conparabl e coverage. Further,
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Plaintiff has suffered damages in the anounts of attorney fees, costs in
the Underlying Suit.

33. In commtting these acts, defendants and their agents or
enpl oyees, acted wantonly or oppressively with such nalice as inplied a
spirit of mischief or crimnal indifference to civil obligations; or
defendants are guilty of wllful msconduct, or that entire want of care
whi ch woul d raise the presunption of a conscious indifference to
consequences. Defendants’ conduct was willful, deliberate, malicious
and oppressive, justifying an award of punitive damages, in addition to
speci al and general danmges, to be added by amendment according to
pr oof .

Exhibit B was a Septenber 27, 1999 letter from Roger C.

Caron (Caron), a clainms supervisor for MEC, to Jou. It read:

This letter will confirmthat on Septenber 14, 1999 you reported to this
office that you and several of your Licensed Massage Therapi st enpl oyees
had been served with Conplaint and Summons . . . the precedi ng day,
Septenber 13, 1999. You inquired whether you had coverage under your
policy of insurance with MEC (DR61-007031). Specifically you thought
there might be coverage under Part |V. You also requested that M EC
agree that Stephen Shaw, Esqg., whomyou had already retained to
represent you in an admini strative hearing, brought against you by AIG
but not previously reported to MEC, could continue to represent you and
that MEC agree to pay his fees and expenses.

We retained coverage counsel to provide us with a coverage opinion and

i nformed you by tel ephone thereafter, on Septenber 21 or 22 that
coverage woul d be afforded under Part |V.5., which provides defense
coverage only for both you and your enployees in clains arising out of a
comercial fee dispute, and that a letter would confirmthis. A copy of
that letter, which is just back fromdictation, is encl osed.

I also inforned you in several phone calls you made to ne that under the
terns and conditions of Part IV.5. of the policy that “insured agrees to
be represented in the civil lawsuit, arbitration, or admnistrative
proceedi ng by | egal counsel appointed or approved by MEC within its
sole discretion,” and that we had referred the case to Keith K Hiraoka,
Esq. to represent you. You continued to request that M. Shaw be

all owed to represent you

On Septenber 27, M. Hraoka inforned nme that he had spoken to you on
Thur sday Septenber 23, 1999, and that you had infornmed himthat you
declined to agree to have himrepresent you in this matter and that you
intended to have M. Shaw s representation, at your own expense if
necessary. | then called you and you confirnmed to nme that you were
refusing M. Hiraoka's representation. You asked whether M EC woul d
agree to pay for M. Shaw s | egal expense and | advised you that MEC
woul d not .

It is my understanding that the Conpl aint nust be answered 20 days from
service, in this case by COctober 4, 1999. |f your have not al ready done
so please inform M. Shaw of the date you were served. As you have
declined to accept the attorney selected by MEC to represent you,
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“wWithinits sole discretion,” and retai ned counsel of your own choosing
to represent you, coverage is w thdrawn and paynent of legal expenses
will be your responsibility.

(Underlining in the original.)

Exhi bit C was apparently not what Jou’s second anended
conpl ai nt (paragraph 27) alleged it was -- a Septenber 29, 1999
letter fromJou to MEC s president demandi ng a confli ct-of -
i nterest check on Hraoka. It was, instead, a copy of an undated
and unsigned letter Jou allegedly sent to Caron:

This letter will confirmthat on Septenmber 27, 1999 you have denied
coverage in bad faith. | believe that your decision is based solely on
consi derations of your local interest, with no regard for the

ci rcunmstances surrounding MEC, this action, or the interests of your

i nsur ed.

It would appear that your decision is based upon a reluctance to
counterclaimor raise required affirmati ve def enses against Al G

Further, you have wai ved the selection process by allowing ne to pick ny
own attorney tw ce before.

| am prepared to prove that MEIC [(sic)] has waived its policy position
and is discrininating against attorneys willing to countersue insurance
compani es when necessary. You are well aware that an attorney has a
duty to his client, the insured, to raise clains of bad faith, fraud and
RICO as affirmati ve defenses, yet no one on your list is sufficiently
wel | -versed to raise these defenses. For instance, unlike M. Shaw,
none of your “approved” attorneys has a published appellate decision
agai nst an i nsurance conpany.

Pl ease reconsi der your decision. |f you choose not to provide coverage
as requested you leave nme no other alternative but to take | egal action
for coverage | amdue for the many years of paying MEIC[(sic)]

prem uns.

Jou dubbed his second cause of action, “breach of the
i mpli ed covenant of good faith and fair dealing: failure and

refusal to investigate, evaluate, and respond to inquiry
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regarding insurer’s waiver of a policy provision” (enphatic
typesetting omtted):

35. After the Underlying Claimwas filed by A 1.G, and before
Def endant refused to renew the aforesaid policy, Plaintiff physician
notified the insurer that it had probably waived conditions of Part IV.5
of the policy relating to the insurer’s selection of defense counsel
See Exhibit “C

36. Rather than investigate the suggestion by its insured of a
wai ver of a policy provision, or provide a reasonable explanation of its
position, MEC failed and refused to respond or provide an opinion
regardi ng the coverage question raised by its insured.

Jou ternmed his third cause of action, “breach of the
i nplied covenant of good faith and fair dealing: failure and
refusal to investigate, evaluate, and bad faith refusal to renew
policy” (enphatic typesetting omtted):

38. In Hawaii, the insurer’'s duty of good faith and fair dealing
to insureds, extends to such decisions as the signing of settlenent
agreenments, or; as here, to MEC s decision whether or not to renew a
physician’s nal practice insurance policy.

39. MEC s duty to Plaintiff physician of good faith and fair
dealing is broad and w de-rangi ng and extends beyond the duty-to-defend
or clainms context, to the policy renewal context.

40. Instead of researching, investigating, evaluating and
responding to Dr. Jou’'s questions regarding MEC s possible waiver, and
conflicts-of-interest with respect to MEC counsel, in the context of

the insurance policy, MEC on Novermber 8, 1999 notified the physician
that it was not renewi ng his nmal practice coverage under M EC Policy No.
DR 61-007031 effective February 1, 2000. This conduct was mali ci ous,
retaliatory and in breach of the inplied covenant of good faith and fair
deal i ng.

Jou’s fourth and fifth causes of action, for
decl aratory and injunctive relief, respectively, sought class
action status, alleging that “[t] he class consists of
approxi mat el y 5000 individuals[,]” being “physicians who
pur chased renewabl e nedi cal mal practice insurance policies from

Def endant M EC, for coverage in the State of Hawaii.” Jou
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charged that a “nmassive violation of the inplied covenant of good
faith and fair dealing” in MEC s policy renewal decisions
“endangers public health in Hawaii by fraudulently and
mal i ci ously oppressing physicians.”

For his sixth cause of action, Jou alleged
“interference with econom ¢ advantage” (enphatic typesetting
omtted):

57. At all times herein, there was a reasonable |ikelihood of
prospective econon ¢ advantage or damage to Plaintiff in that there was,
and is, a likelihood of his requiring staff privileges, nal practice
i nsurance, and provider agreements to practice his profession at the
time of, and after, Defendant’s unlawful interference.

58. Defendants were aware of the likelihood of said requirenents
and/ or Defendants were aware that requirenments (i.e. hospita
privileges) were in place.

59. The conduct of Defendants interfered with the prospective
econom ¢ advantage and caused a busi ness and personal loss to plaintiff.
In particular, as a result of MEC s conmunications directly to third
parties, said parties failed to consumuate or continue contracts with
Plaintiff including; Preferred Provider Agreenents (HVSA), Staff
Privil ege Agreements and Malpractice |Insurance Contracts. A copy of
HVBA' s declination is attached hereto as “D’ and made a part hereof.

él. Def endants had a duty to avoid interfering with econom c
advantages of Plaintiff and in breach thereof, interfered, all to his
damage as af oresai d.

63. The interference by Defendants was willful, intentional, and
done with malice to prevent Plaintiff from obtaining econom ¢ advant ages
at a time when Defendants were aware that Plaintiff would require

privil eges, insurance agreenents, and participating provider agreenents.
See Exhibit “D’.

Exhibit D, the last exhibit to Jou' s second anended
conpl aint, was a Novenber 27, 2000 letter from HVMBA to Jou
inform ng himthat his HMSA Participating Physician Agreenent
woul d be term nated for | ack of professional mal practice

i nsurance cover age.

-15-



NOT FOR PUBLICATION

Jou’ s seventh cause of action, inits entirety, averred
that, “[i]n doing the acts herein above all eged, Defendant
reckl essly breached its duty to hire or to contract with
conpet ent enpl oyees and agents.”

Jou’ s eighth cause of action charged a “civil
conspiracy,” in which MEC allegedly conspired with Doe
defendants to retaliate against him “as aforesaid.”

Jou’s ninth cause of action sought an injunction to
enjoin MEC fromcontinuing its “retaliatory w thhol di ng of
i nsurance” and its “m sinform ng other prospective insurers
regarding its alleged cancellation.”

Jou’s tenth cause of action clained: “In doing these
acts Defendants breached their duty of care owed to Plaintiff.
Def endant had a duty to avoid the aforenmentioned injuries to
Plaintiff. By Defendant’s failure to conformto the standard of
conduct for insurers, Defendant breached its duty to Plaintiff.”

In his eleventh cause of action, Jou sought an
accounting fromMEC, which was alleged to be “a constructive
trustee over the prem uns received fromPlaintiff.” Jou
mai nt ai ned that “Defendant M EC took noney bel onging to
Plaintiff, a portion of which is now due to Plaintiff as a result
of a claim” The subject claimwas not identified. Moreover,

“[t]he exact anpunts of noney involved are unknown to Plaintiff
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and cannot be established w thout an accounting of the anounts
taken by MEC fromPlaintiff.”

For his “tewveth [(sic)] cause of action[,]” Jou
clainmed “violations of conmmon law right to fair procedure”
(enmphatic typesetting omtted):

81. The foregoi ng conduct as herei nabove all eged depri ved
Plaintiff of rights to fair procedure, including, without linit, notice
and an opportunity to be heard prior to policy cancellation, and the
right to be treated equally with other insureds.

82. Defendant M EC wi el ded power so substantial as to
significantly inpair Plaintiff's ability to practice medicine or a
medi cal specialty in a particul ar geographi cal area, thereby affecting
an inportant substantial econonic interest.

On his class action allegations, Jou prayed that MEC
“be enjoined fromviolating the duty of good faith and fair
dealing in the renewal context[.]” On all of his other causes of
action, Jou prayed for general damages, special damages and

punitive danages, all “according to proof;” for an “injunction

i ncluding prelimnary injunction, including reinstatenent of the
policy;” and for an accounting. On all of his causes of action,
Jou prayed for attorneys’s fees and costs.

On June 13, 2001, MECfiled a notion to deny cl ass
certification for Jou s class action allegations. On the sane
day, MEC filed a notion to dism ss Jou s second anended
conplaint. In its notion to dismss, MEC first averred that
Jou’ s second amended conplaint failed to renedy the deficient

factual allegations that had previously pronpted the court to

dismss his first anended conplaint. MEC also reiterated its
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previ ous argunents that the inplied covenant of good faith and
fair dealing was not inplicated by its selection of defense
counsel or by its decision not to renew the insurance policy.

M EC attached a nunber of exhibits to its notion to dismss. Al
but one of these were |etter conmunications anong the parties and
Hi raoka, attached primarily to rebut the inplication in the
second anended conpl ai nt (paragraph 27) that Jou had requested a
conflict-of-interest check before he declined to be represented
by Hi raoka.

On June 21, 2001, Jou filed his nmenorandumin
opposition to MEC s notion to dism ss the second anended
conplaint. Jou did not attach or otherw se include any exhibits
or other evidence in this nmenorandum MEC filed its reply
menor andum on June 22, 2001, and therein pointed out that Jou' s
June 21, 2001 menorandum was a nere rehashing of his previous
reply menorandumin support of his cross-notion for summary
judgment and his earlier nmenorandumin opposition to MEC s
notion to dismss the first anended conplaint. On June 22, 2001,
Jou filed his nmenmorandumin opposition to MEC s notion to deny
class certification.

On June 26, 2001, the court held a hearing on M EC s
notion to dismss Jou s second amended conplaint and on MEC s
notion to deny class certification. 1In the course of argunent by
counsel, the court noted that exhibits had been attached to the
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notion to dismss and asked M EC s counsel, “Did that convert it
to a notion for sumary judgnent?” MEC s counsel replied in the
affirmati ve and expl ained that the exhibits had been attached in
order to elucidate the exact chronol ogy of events in relation to
Jou’s request for a conflict-of-interest check.?2 Further on in
the hearing, the court indicated that “only as to the first and
second causes would the record before the Court be converted to a
notion for sunmmary judgnment on this nmotion to dismss.” Alittle
while |ater, however, the court inplied that it was treating the
notion as a notion to dismss: “Ckay. Wll let’s take out the
letters for now Just take those out. Let’s give every
inference to the facts in favor of your client.” 1In the final
anal ysis, it remains unclear what the court ultimately granted, a

notion to dismss or a notion for summary j udgnent:

THE COURT: Well, indeed, there’s no claim So the notion to deny
the class certification is granted, and the notion to dismiss is also
granted on the first and second cause on two alternative bases.

Having read the nenp in opposition and heard the argunent, the
Court finds that there is failure to state a cogni zabl e cl ai m under any

2 HRCP Rul e 12(b) (West 2001) provides, in relevant part:

If, on a notion asserting the defense nunbered (6) to dism ss for
failure of the pleading to state a cl ai mupon which relief can be
granted, matters outside the pleading are presented to and not excl uded
by the court, the notion shall be treated as one for summary judgment
and di sposed of as provided in Rule 56, and all parties shall be given
reasonabl e opportunity to present all naterial nade pertinent to such a
nmotion by Rul e 56.

See also Stevens v. Kirkpatrick, 82 Hawai9 91, 93, 919 P.2d 1003, 1005 (App.
1996) (“because the circuit court considered [rmatters outside the pleading] in
rendering its ruling, we review the court’s Order of Dismssal as one granting
summary judgment pursuant to HRCP Rule 56 and not a notion to dism ss pursuant
to HRCP Rule 12(b)(6)" (citation onmitted)).
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legal -- legally cognizable theory and alternatively on a notion for
sumrary j udgment.

Taki ng the evidence in the light nost favorable to the plaintiff,
it fails to state a claimsince on the basis of that evidence it’'s clear
that the inquiry regarding “conflict of interest” occurred after the
decision to decline representation by the attorney that the contract
expressly allowed the insurance conpany to choose. So either way, it's
granted as to those. You nmay prepare the order

MR. HESTER [ (M EC s counsel )]: The remaining counts renain?

THE COURT: I'Il grant it on all, granted on the notion to
di sm ss.

MR. HESTER: Thank you.

MR. SHAW Excuse me, which counts are we tal king about?

THE COURT: All counts, notion regarding class action was brought
separately, that’s granted.

MR. SHAW All right.

THE COURT: The basis that there’'s a failure to nmeet the
requi renents of the rule, and the notion to dismiss is brought on the
remai ning counts for failure to state cogni zable | egal clains when
applied to the facts that are all eged.

And alternatively, it’s converted to a notion for summary judgnent
only as to the first and second and granted on that basis as well, when
you take into account the letters, the exhibits that are adm ssible
evi dence, and that were argued.

MR. HESTER: Thank you, Your Honor. |'ll prepare the order

On July 3, 2001, the court filed its witten order
granting MEC s notion to deny class certification. That sane
day, the court filed its witten order granting MEC s notion to
di sm ss Jou’ s second anmended conplaint. Final judgnent was
rendered on July 27, 2001, “dismissing all clainms asserted in the
Conplaint in this action.” Jou filed his tinmely notice of this
appeal on July 31, 2001.

ITI. Standards of Review.
A. Motion to Dismiss.

Review of a notion to dismss “is based on the contents

of the conplaint, the allegations of which we accept as true and

construe in the light nost favorable to the plaintiff. D smssal
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is inproper unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle

himto relief.” Norris v. Hawaiian Airlines, Inc., 74 Haw. 235,

240, 842 P.2d 634, 637 (1992) (citation and internal quotation
mar ks and bl ock quote format omitted). Such a reviewis a nmatter
of |aw

We review the trial court’s [conclusions of |aw] de novo under the
right/wong standard. Raines v. State, 79 Hawai‘ 219, 222, 900 P.2d
1286, 1289 (1995). “Under this . . . standard, we examne the facts and
answer the question wi thout being required to give any weight to the
trial court’'s answer to it.” State v. Mller, 4 Haw. App. 603, 606, 671
P.2d 1037, 1040 (1983). See also Anfac, Inc. v. WAikiki Beachconber
Inv. Co., 74 Haw. 85, 119, 839 P.2d 10, 28, reconsideration denied, 74
Haw. 650, 843 P.2d 144 (1992). Thus, a [conclusion of law] “is not
bi ndi ng upon the appellate court and is freely reviewable for its
correctness.” State v. Bowe, 51, 53, [(sic)] 77 Hawai‘i 51, [53,] 881
P.2d 538, 540 (1994) (citation onmtted).

Brown v. Thonpson, 91 Hawai‘i 1, 8, 979 P.2d 586, 593 (1999)

(citations and internal block quote format omtted, ellipsis and

sone brackets in the original). |In addition:

“The motion to dismss for failure to state a claimis viewed with
di sfavor and is rarely granted.” Guliani v. Chuck, 1 Haw. App. 379
385, 620 P.2d 733, 737 (1980). 5 Wight and MIler, Federal Practice
and Procedure: Cvil § 1357 (1969).

However, in weighing the allegations of the conplaint as against a
motion to dismiss, the court is not required to accept conclusory
all egations on the |l egal effect of the events alleged. 5 Wight and
MIller, supra, 8 1357.

Marsland v. Pang, 5 Haw. App. 463, 474, 701 P.2d 175, 186 (1985).

B. Motion for Summary Judgment.
W review de novo a circuit court’s grant or denial of

a notion for sumary judgnent. Hawaii Comunity Fed. Credit

Union v. Keka, 94 Hawai ‘i 213, 221, 11 P.3d 1, 9 (2000).
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Accor di ngly,

[o]n appeal, an order of summary judgnent is reviewed under the sane
standard applied by the circuit courts. Summary judgnment is proper
where the noving party denonstrates that there are no genui ne issues of
material fact and it is entitled to a judgnment as a matter of law. In
ot her words, summary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no genuine

i ssue of material fact and the nmoving party is entitled to a judgnment as
a matter of |aw

Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Hawai ‘i

286, 291, 944 P.2d 83, 88 (App. 1997) (citation and internal
bl ock quote format omtted). See also HRCP Rule 56(c) (West
2001) .3

On a notion for summary judgnent, a fact is materi al
“if proof of that fact would have the effect of establishing or
refuting one of the essential elenments of a cause of action or

defense asserted by the parties.” Crichfield v. Gand Wii |l ea

Co., 93 Hawai‘i 477, 482-83, 6 P.3d 349, 354-55 (2000) (citations
and internal quotation marks and bl ock quote format omtted).
“To create a genuine issue as to any nmaterial fact a question of
fact presented under a conflict in the affidavits as to a
particular matter nust be of such a nature that it would affect

the result.” R chards v. Mdkiff, 48 Haw. 32, 39, 396 P.2d 49,

3 HRCP Rul e 56(c) (West 2001) provides, in pertinent part:

The [sumrary] judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party is
entitled to a judgnment as a natter of |aw
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54 (1964) (citation and internal quotation marks omtted).

In reviewwng a circuit court’s grant or denial of a
nmotion for summary judgnent, “we nust view all of the evidence
and the inferences drawn therefromin the light nost favorable to

the party opposing the nmotion[,]” Crichfield, 93 Hawai‘ at 483,

6 P.3d at 355 (original brackets, citations and internal
guot ati on marks and bl ock quote format omitted), and “any doubt
concerning the propriety of granting the notion should be

resolved in favor of the non-noving party.” GECC Fin. Corp. V.

Jaffarian, 79 Hawai‘i 516, 521, 904 P.2d 530, 535 (App. 1995)

(citations omtted), aff’d and nodified, 80 Hawai‘i 118, 905 P.2d
624 (1995).
Simlarly,

[clourts will treat the docunents submitted in support of a nmotion for
summary judgnment differently fromthose in opposition. Although they
carefully scrutinize the naterials submitted by the nmoving party to
ensure conpliance with the requirenents of Rule 56(e), HRCP (1990), the
courts are nore indulgent towards the materials subnmtted by the
non-novi ng party. 10A C. Wight, A. Mller and M Kane, Federal
Practice and Procedure: Civil § 2738 (1983) (Wight and MIller). This
i s because of the drastic nature of sunmary judgment proceedi ngs, which
shoul d not becone a substitute for existing nethods of determ ning
factual issues. Snider v. Snider, 200 Cal. App.2d 741, 19 Cal. Rptr.
709 (1962).

Affidavits in support of a sunmary judgnent notion are scrutinized
to determ ne whether the facts they aver are adnissible at trial and are
made on the personal know edge of the affiant. Also, ultimte or
concl usory facts or conclusions of |law are not to be utilized in a
summary judgnment affidavit. Wight and MIler, supra.

Mller v. Manuel, 9 Haw. App. 56, 66, 828 P.2d 286, 292 (1991).

“Once the novant has satisfied the initial burden of

showi ng that there is no genuine issue of material fact, the
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opposi ng party must conme forward, through affidavit or other

evi dence, with specific facts showing that there is a genuine
issue of material fact.” 1d. at 65, 828 P.2d at 292 (citation
omtted). |If the non-noving party fails to neet this burden, the
nmoving party is entitled to summary judgnent as a matter of | aw

Hawai i Broadcasting Co., Inc. v. Hawaii Radio, Inc., 82 Hawai i

106, 112, 919 P.2d 1018, 1024 (App. 1996); Hall v. State, 7 Haw.

App. 274, 284, 756 P.2d 1048, 1055 (1988). See also HRCP Rule
56(e) (West 2001).°

In deciding a notion for summary judgnent, a circuit
court nust keep in mnd an inportant distinction:

A judge ruling on a notion for sumary judgment cannot summarily try the
facts; his [or her] role is limted to applying the lawto the facts
that have been established by the litigants’ papers. Therefore, a party
movi ng for sumary judgnent is not entitled to a judgnent nmerely because
the facts he offers appear nore plausible than those tendered in
opposition or because it appears that the adversary is unlikely to
prevail at trial. This is true even though both parties nove for
summary judgnment. Therefore, if the evidence presented on the notion is
subject to conflicting interpretations, or reasonable nen [and wonen]
mght differ as to its significance, sumary judgnent is inproper.
[Citations onitted.]

Kajiya v. Departnent of Water Supply, 2 Haw. App. 221, 224, 629

P.2d 635, 638-39 (1981) (sone brackets in the original; internal

bl ock quote format omtted) (quoting 10 Wight and Ml ler,

4 HRCP Rul e 56(e) (West 2001) provides, in relevant part:

When a notion for summary judgnent is nmade and supported as provided in
this rule, an adverse party may not rest upon the nere allegations or
denials of the adverse party s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial.

If the adverse party does not so respond, sumrary judgnent, if
appropriate, shall be entered agai nst the adverse party.
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Federal Practice and Procedure: Civil § 2725 (1973)).

In general, “summary judgnent nust be used wth due
regard for its purpose and should be cautiously invoked so that
no person will be inproperly deprived of a trial of disputed
factual issues.” Mller, 9 Haw. App. at 65-66, 828 P.2d at 292
(brackets, citation and internal quotation marks omtted).

III. Discussion.

A. The First Three Causes of Action of the Second Amended
Complaint.

Because it remmi ns uncl ear whether the court considered
MEC s notion to dismss Jou' s second anended conpl ai nt as such
or as a notion for summary judgment, for purposes of disposition
we review the court’s dismssal of the first three causes of
action of Jou s second anended conpl aint under the standard of
review nore favorable to Jou and hence, as an order granting a
notion to dismss. Even under the nore favorable standard of
review -- “based on the contents of the conplaint, the
al | egations of which we accept as true and construe in the |ight
nost favorable to [Jou]” -- we believe the court’s dismssal of
the three causes of action was proper because “it appears beyond
doubt that [Jou] can prove no set of facts in support of his
clainfs] which would entitle himto relief.” Norris, 74 Haw. at
240, 842 P.2d at 637 (citation and internal quotation marks and

bl ock quote format omitted). As will be revealed, infra, all of
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t he remai ni ng causes of action of Jou’ s second anended conpl ai nt
were nerely derivative of the first three.

From what we can apprehend of Jou’s argunments on
appeal, and fromour scrutiny of his second anended conpl aint, we
believe that Jou’s first three causes of action asserted, and
were whol |y dependent upon, two basic charges of bad faith and

unfair dealing on the part of MEC. See Best Place, Inc. v. Penn

America Ins. Co., 82 Hawai‘i 120, 132, 920 P.2d 334, 346 (1996)
(“we hold that there is a legal duty, inplied in a first- and
third-party insurance contract, that the insurer nust act in good
faith in dealing with its insured, and a breach of that duty of
good faith gives rise to an independent tort cause of action”).
First, that the inplied covenant of good faith and fair dealing
was breached by MEC s refusal to respond to Jou’s inquiries
regardi ng a possible waiver of its right to select defense
counsel and a possible conflict of interest on the part of the
def ense counsel it selected. Second, that the inplied covenant
of good faith and fair dealing was breached when M EC deci ded not
to renew Jou’s insurance coverage, in retaliation for his
i nquiries regarding waiver and conflict of interest.

As to the first, we observe that MEC had a contract ual
right to select defense counsel in its sole discretion. As the
i nsurance policy stated, “Insured agrees to be represented in the
civil lawsuit . . . by legal counsel appointed or approved by
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MEC within its sole discretion[.]” (Bold typesetting omtted.)
The suprenme court has confirmed that “the best result is to
refrain frominterfering with the insurer’s contractual right to

sel ect counsel[.]” Finley v. Hone Ins. Co., 90 Hawai‘i 25, 31

975 P.2d 1145, 1151 (1998) (footnote omtted). The suprene court

expl ai ned:

This conmports with the general rule. Because of their financial stake
in effective clains resolution, insurers have a contractual right to
control their insureds’ defenses. Insurers can best ensure adequate
representation at a reasonable cost by controlling their insureds’
defense, and the best way for insurers to control defense is to sel ect
their insureds’ attorneys.

Id. at 32 n.9, 975 P.2d at 1152 n.9 (ellipsis, citation and

I nternal quotation marks omtted). See also Delnonte v. State

FarmFire and Casualty Co., 90 Hawai ‘i 39, 53, 975 P.2d 1159,

1173 (1999). Accordingly, although the insured has the right to
reject the insurer’s choice of defense counsel and to select his
or her own defense counsel, the insured has no right in that
event to require the insurer to pay. Finley, 90 Hawai‘ at 35,
975 P.2d at 1155 (“If the insured chooses to conduct its own
defense, the insured is responsible for all attorneys’ fees
rel ated thereto.”); Delnonte, 90 Hawai‘ at 53, 975 P.2d at 1173.
Havi ng thus, the unfettered discretion to sel ect

def ense counsel, M EC was under no contractual obligation to
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respond to Jou’s inquiries regarding waiver of that right.?®

Wile MEC s refusal to respond nay have been, at worst,
unaccommodating, it was not contractually actionable. Nor was it
tortious bad faith or unfair dealing. MEC afforded Jou the very
protection and security he sought to gain by purchasing his

i nsurance policy -- the free services of defense counsel selected
by MEC, or the services of defense counsel of his own choice to
be paid for by hinself, at his option -- and Jou nade no

cogni zabl e all egation that MEC s failure to respond to his

inquiries regarding waiver in any w se derogated that protection

> We al so note that the genera conditions of the insurance policy

i ndi cated that waiver of any provision of the policy could only be
acconpl i shed via formal endorsenent or policy declaration:

13. WAIVER
Notice to any representative of MEC, or know edge possessed by
any representative or person enployed by or related to MEC, shal
not constitute a waiver or a change of any part of this policy, or
preclude MEC from asserting any right under the terns of this
policy, nor shall the terns of this policy be deemed to be waived
or changed by virtue of any representation or witten or ora
statement by MEC, its enployees or representatives, except as
such wai ver or change nmay be described by MEC in an endorsement
or policy declaration i ssued to Insured.

(Bold typesetting in the original.) See also Hawaii Revised Statutes §
431: 10-220 (1993):

(a) No agreement in conflict with, nodifying, or extendi ng any
contract of insurance shall be valid unless in witing and nmade a part
of the policy.

(b) No insurer or its representatives shall make any insurance
contract or agreenent relative thereto that is not plainly expressed in
t he policy.

(c) The requirenents of this section shall not apply to the
granting of additional benefits to all policyholders of the insurer, or
a class or classes of them which do not require increases in premum
rates or reduction or restrictions of coverage.
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or security. Best Place, 82 Hawai‘i at 132, 920 P.2d at 346
(“The inplied covenant [of good faith and fair dealing] is
breached, whether the carrier pays the claimor not, when its
conduct danmages the very protection or security which the insured

sought to gain by buying insurance.” (Citation and internal
guotation marks omtted.)). Under the circunstances of this
case, MEC s failure to respond to Jou’s inquiries regarding

wai ver of its right to select defense counsel was, as a matter of
l aw, sinply not actionable under any theory of liability.

As for MEC s failure to respond to Jou’s inquiries
about a possible conflict of interest on the part of its defense
counsel, we believe Jou’s inquiries were msdirected. For it was
the responsibility of defense counsel, and not MEC, to ensure
conpliance with the dictates of professional responsibility:

W note that insurers nmay foreseeably assert a contractual right
to “control” the litigation. However, while the insurer my have a
contractual right to select defense counsel, the insurer’'s desire to
limt expenses nmust yield to the attorney’s professional judgnment and
his or her responsibility to provide conpetent, ethical representation
to the insured. Watever the rights and duties of the insurer and the
i nsured under the insurance contract, that contract does not define the
ethical responsibilities of the lawer to his client.

Finley, 90 Hawai ‘i at 34, 975 P.2d at 1154 (footnote, citation
and sonme internal quotation marks omtted). See also Hawai i

Rul es of Professional Conduct (HRPC), passim (West 2002). For

t he sane reason, Jou' s allegations of actionable wongdoi ng were

pr emat ur e:

If the duties prescribed by the HRPC are not followed by retained
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counsel, various renmedies exist to protect the insured. These renedies
i nclude: (1) an action against the attorney for professional

mel practice; (2) an action against the insurer for bad faith conduct;
and (3) estoppel of the insurer to deny indemification. [Ilnsurer]
argues that these renedies are adequate to deter unethical conduct on
the behalf of the insurer and retained counsel. W agree with [Insurer]
on this point.

Finley, 90 Hawai‘ at 35, 975 P.2d at 1155. Accordingly, under
the circunstances of this case, and regardl ess of whether Jou
made his inquiries about a possible conflict of interest before
or after he rejected MEC s choice of defense counsel, MEC s
failure to respond was, as a matter of |aw, not actionabl e under
contract, under tortious bad faith and unfair dealing, or under
any other theory of liability.

Wth respect to Jou s second basic allegation, it is
clear that, in the absence of an express policy provision to the
contrary, MEC had no |l egal duty to renew Jou’s insurance

coverage. Kapahua v. Hawaiian Ins. & Guar. Co., Ltd., 50 Haw.

644, 645, 447 P.2d 669, 670 (1968) (relying in part upon the
predecessor statute to Hawaii Revised Statutes 8§ 431: 10-220
(1993), to the effect that all terns of an insurance contract
must be in witing, and holding that, because “the insured is
charged with know edge of the stated expiration date, neither the
insurer nor its agent has a legal duty to give notice of
expiration or to renew the policy automatically”). To be sure,

M EC had no duty in good faith and fair dealing to renew Jou’'s

i nsurance coverage, for under the circunstances of this case, Jou
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| ost all protection and security interests such a duty is neant
to preserve when his coverage expired. Best Place, 82 Hawai ‘i at
132, 920 P.2d at 346 (“The inplied covenant [of good faith and
fair dealing] is breached, whether the carrier pays the claimor
not, when its conduct damages the very protection or security

whi ch the insured sought to gain by buying insurance.” (G tation
and internal quotation marks omtted.)). Because the insurer’s
duty of good faith and fair dealing is, at least at this point in
t he devel opment of the law, circunscribed by the contractual
relationship with the insured created by the insurance policy,
id. at 125 n.7, 920 P.2d at 339 n.7, at the point at which that
rel ati onship no | onger obtains, as at the expiration of the
policy period in this case, the insurer’s duty |ikew se ceases to
exist. Under the circunstances of this case, MEC was no | onger
duty-bound to Jou, and was legally estranged from him when the

i nsurance policy expired, Jou’ s continuing attenpts to conjure a
bad faith clai mnotw thstanding. There being thus no duty to
renew in good faith, MEC s refusal to renew, even if

retaliatory, was at worst spiteful and ill-mannered, but not
actionabl e under any cogni zabl e | egal theory.

We concl ude, based upon the contents of the second
anended conpl aint, the allegations of which we accept as true and
construe in the [ight nost favorable Jou, that it appears beyond
doubt that Jou can prove no set of facts in support of the first
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t hree causes of action of his second anended conpl ai nt which
woul d entitle himto relief, and that the court’s dism ssal of
those clains was therefore proper. Norris, 74 Haw. at 240, 842

P.2d at 637.

B. The Remaining Causes of Action of the Second Amended
Complaint.

As M EC points out in its answering brief, Jou’s

opening brief fails to present specific argunments on the

remai ni ng causes of action of the second anended conplaint. MEC

argues that the court’s dism ssal of them should therefore be
affirned.

Hawai ‘i Rul es of Appell ate Procedure (HRAP) Rul e
28(b) (7) (West 2001) provides:

(b) Opening Brief. Wrthin 40 days after the filing of the record

on appeal, the appellant shall file an opening brief, containing the
followi ng sections in the order here indicated:

(7) The argument, containing the contentions of the appellant on
the points presented and the reasons therefor, with citations to the
authorities, statutes and parts of the record relied on. The argumnent
may be preceded by a concise summary. Points not argued nmay be deened
wai ved.

The supremnme court has reiterated the well-established policy

behi nd the rul e:

Furthernore, the appellant, not having properly briefed the notley

array of questions stated and advanced, cannot with reason expect the
appel l ate court to nmake a pai nstaking survey of themin order to cul
uni nportant questions and determ ne the crucial ones, nor has he the
right to cast upon it his burden of studying the record and authorities
to essay the essential to the maintenance of the appeal and its
ef ficient prosecution.

Al a Mbana Boat Omers’ Ass’'n v. State, 50 Haw. 156, 159, 434 P.2d
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516, 518 (1967) (internal quotation marks, block quote format and
citation omtted) (elucidating suprenme court Rule 3(b)(5), a
predecessor to HRAP Rule 28(b)(7)). Furthernore, the rule

requires specific argunments which denonstrate to this court, why a
particul ar viewpoi nt should be adopted. Anything | ess can only be an

i nposition upon the court. Throughout its entire argunent, the
appel l ant has cast the burden on this court to ascertain the grounds of
its objection to the trial court's findings of facts and concl usi ons of
|l aw. Counsel have no right to cast the burden on the court of searching
through a vol um nous record to find the ground of his objection and
where the errors conpl ai ned of are not squarely presented by the bill of
exceptions, as in this exception, we shall follow the practice of this
court and refuse to consider them

Cl ose scrutiny of the appellant’s opening brief reveals only
generalities and assertions ampunting to nere conclusions of law. \ere
argunents in a brief are unsupported by citations of authorities, this

court will not ordinarily search out authorities, and will assune that
counsel, after diligent search, had been unable to find any supporting
aut hority.

Appel | ant has the burden of sustaining his allegations of error
agai nst the presunption of correctness and regularity that attend the
deci sion of the lower court. [T]he burden of showing error is on the
plaintiffs in error. W necessarily approach a case with the assunption
that no error has been committed upon the trial and until this
assunpti on has been overcome by a positive showing the prevailing party
is entitled to an affirmance.

Appel | ant has not answered appellee’s contentions as to the
deficiencies of its opening brief, and has failed to file a reply brief.
W are of the opinion that appellant’s failure to observe the
requirements of the rules of this court in its opening brief nerits

di sm ssal of the appeal

Id. at 158-59, 434 P.2d at 518 (original ellipsis, internal
quotation marks and citations omtted).

Here, Jou did file a reply brief. Jou s response to
M EC s HRAP Rule 28(b)(7) argunent follows, inits entirety:

D. Appellant’s Remaining Claims Hinged On A Preliminary Finding By
The Trial Court

1. Class Action Was Derivative

The court ruled below “well, indeed there’s no claim S the
notion ignore scribble [(sic) to] deny the class certification is
granted.” If the Circuit Court’s decision on the claimis reversed, the
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class action count will be revived. Appellee’ s argunment re numerosity
is not supported by this record. The Circuit Court nonethel ess
understood that the class includes those physicians whose policies are
bei ng renewed.

2. Clains For Interference, Reckless Supervision, Cvil
Conspiracy Injunction [(sic)], Negligence, Accounting And
For Fair Procedure Were Derivative

[ Answering Brief] pages 21-26 all relate to or derive from
Appel | ee’ s conduct leading up to and including its decision not to renew
the policy. Appellant Dr. Jou contends that MEC policy is to nake the
policy renewal decision in al of its medical nalpractice policies
unfettered by the duty of good faith and fair dealing.

The Interference, Reckless Supervision and Civil Conspiracy counts
are based on MEC s agents or enpl oyees contacting third parties to
informthemthat the Appellant’s nal practice policy would not be
renewed.

The Injunction claimwas directed to the non-renewal decision, as
were the clainms for Negligence, Accounting and Fair Procedure.

G ven the common factual theme to all of these clains, the Circuit
Court did not address them

Reply Brief at 5-6 (underlining and bold typesetting in the
original; citations to the record omtted).

Clearly, Jou’ s argunments on the remaining causes of
action of his second anended conplaint remain “only generalities
and assertions anounting to mere conclusions of law,]” Al a Mana

Boat Omers’ Ass’'n, 50 Haw. at 158, 434 P.2d at 518, and we have

no reasonabl e choice but to affirmthe court’s dism ssal of the
remai ni ng causes of action. Wat is nore, Jou's reply brief
confirnms that his remaining causes of action were wholly
parasitic on his first three causes of action. Wen the host
dies, its parasites generally follow. Because we have concl uded
that the first three causes of action were indeed noribund, the

remai ni ng ones nmust al so expire.
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C. The Order Denying Jou’s Cross-Motion for Summary Judgment.
The bul k of Jou s argunents on appeal regarding the
i npli ed covenant of good faith and fair dealing are made, not in
connection with his second anended conplaint, but in protest of
the court’s denial of his cross-notion for summary judgment,
whi ch he brought upon his first anended conplaint. This is
curious, because the final judgment Jou appeal s was predicated
upon the court’s dism ssal of his second anended conpl ai nt,
which, in turn, was ostensibly filed to cure the deficient
factual allegations that led the court to dismss the first
amended conplaint. Indeed, as the court stated at hearing, Jou's
counsel conceded at hearing that the factual allegations of the
first anmended conplaint were insufficient to state a cause of
action. Hence, how the first amended conpl ai nt coul d nonet hel ess
support sunmary judgnent is a perfect ponder. Qur independent
revi ew and conparison of Jou's first and second anended
conplaints confirmthat the former was nerely an inchoate form of
the latter, and we have here concluded that the latter stil
could not state a cogni zable claim Besides, the essenti al
argunment in Jou s cross-notion for summary judgnent was not hing
nore than a chronol ogi cal catal ogue of the pertinent events,
which culmnated in MEC s refusal to renew Jou’ s insurance

coverage and its alleged dissem nation of that decision. The
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merely tenporal was here, not substantively conclusive. As we
have stated, “in weighing the allegations of the conplaint as
against a notion to dismss, the court is not required to accept
conclusory allegations on the | egal effect of the events
alleged.” Marsland, 5 Haw. App. at 474, 701 P.2d at 186
(citation omtted). |If Jou’ s allegations, exhibits and nerely
conclusory argunments were insufficient to state a cause of
action, they were a fortiori insufficient to support a sumary
judgnment. We believe that Jou’ s argunments on appeal with respect
to the court’s denial of his cross-notion for sunmary judgnent
are without nerit.
IV. Conclusion.

The court’s July 27, 2001 final judgnent is affirned.

DATED: Honol ul u, Hawaii, My 30, 2003.
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