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NO. 24636

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
SI XTO MANUEL, Defendant - Appel | ant

APPEAL FROM THE FI RST Cl RCUI T COURT
(CR. NO. 00-1-2103)

SUMVARY DI SPCSI TI ON ORDER
(By: Burns, C.J., Watanabe and Foley, JJ.)

Def endant - Appel | ant Si xt o Manuel (Manuel) appeals the
Judgnent filed on COctober 17, 2001 in the Grcuit Court of the
First Circuit (circuit court).® Mnuel was convicted of and
sentenced on four counts of Sexual Assault in the Third Degree,
in violation of Hawaii Revised Statutes (HRS) § 707-732(1)(b)

(1993) .2

¥ The Honorable Gail C. Nakatani presided.

N

Hawaii Revised Statutes (HRS) § 707-732 (1993) provides in relevant
part:

8§707-732 Sexual assault in the third degree. (1) A person
commts the offense of sexual assault in the third degree if:

(b) The person knowi ngly subjects to sexual contact another
person who is less than fourteen years old or causes such a person
to have sexual contact with the person[.]

(2) Sexual assault in the third degree is a class C felony.
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In the points of error section of his Anended Opening
Brief,® Manuel contends (1) the circuit court erred by denying
his Mdtion for Bill of Particulars, (2) the State failed to
present exonerating evidence to the grand jury, (3) the circuit
court erred by retrying himon the sanme charges after his first
trial, (4) the circuit court erred in its ruling on Manuel's
nmotion in limne regarding the previous Hawaii Rul es of Evidence
Rul e 404(B) stipulation, (5) the circuit court inproperly limted
expert witness testinony, (6) contradictory testinony by a
conpl aining witness established there was insufficient evidence
to convict Manuel, and (7) the Prosecutor commtted prosecutorial
m sconduct .

However, in the argunent section of his Armended Openi ng
Brief, Manuel presents argunents on only the denial of his notion
for a bill of particulars, the circuit court's failure to give a
specific unanimty instruction on all sexual acts charged, and

prosecutorial m sconduct.

¥ Def endant - Appel | ant Sixto Manuel's Amended Opening Brief fails to

comply with Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 32(b) (argument

on pp. 13-15 is single spaced); Rule 28(b)(3) (transcript cites unreliable,
e.g., p. 13, line 3 should read "7/9/01 TR at 6-7"; point of error A cites to
10/ 10/ 00 transcript pages instead of record on appeal pages); Rule 28(b)(7)
(no case names or citations to case quotations in argument section at pp. 21-
29 & 34); and Rule 28(b)(11) (no statenment of related cases attached).

Manuel 's counsel was warned on October 21, 2004 that future violations of HRAP
Rule 28 "may" result in sanctions against him Counsel is hereby warned that
future violations of HRAP Rules 32(b) and 28 will result in sanctions against
hi m



NOT FOR PUBLICATION

Manuel s points of error (2) failure to present
exonerating evidence to the grand jury, (3) acquittal of one-
third of the charges after the first trial, (4) notion in |imne
re previous HRE 404(B) stipulation, and (5) limtation on expert
Wi tness testinony are deenmed wai ved pursuant to Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(7).*

Manuel 's argunent on the failure to give a unanimty
instruction to the jury is not addressed or raised as a point of
error; therefore, it will be disregarded pursuant to HRAP Rul e

28(b) (4).°

¥ HRAP Rul e 28(b)(7) provides:

(b) Opening brief. . . . [T]lhe appellant shall file an
opening brief, containing the followi ng sections in the order here
i ndi cat ed:

(7) The argunment, containing the contentions of the

appel l ant on the points presented and the reasons therefor, with
citations to the authorities, statutes and parts of the record
relied on. The argunment may be preceded by a concise sunmmary.
Poi nts not argued may be deemed waived

¥ HRAP Rul e 28(b)(4) provides:

(b) Opening Brief. . . . [T]he appellant shall file an
opening brief, containing the followi ng sections in the order here
i ndi cat ed:

(4) A concise statement of the points of error set forth in
separately nunmbered paragraphs. Each point shall state: (i) the
all eged error commtted by the court or agency; (ii) where in the
record the alleged error occurred; and (iii) where in the record
the alleged error was objected to or the manner in which the
al l eged error was brought to the attention of the court or agency.
Where applicable, each point shall also include the foll ow ng

(A) when the point involves the adm ssion or rejection of
evidence, a quotation of the grounds urged for the objection and
the full substance of the evidence admtted or rejected

(B) when the point involves a jury instruction, a quotation
(continued...)



NOT FOR PUBLICATION

Turning to Manuel's contention that the circuit court
erred in denying his Mdtion for Bill of Particulars, filed

January 4, 2001, we note that

[ pJ]ursuant to Hawai ‘i Rul es of Penal Procedure (HRPP) 7(g)
[2000], it is within the trial court's discretion to direct
the prosecution to file a bill of particulars informng the
def endant of the specifics of the charges he must defend
against at trial. The court's discretion should be
exercised in light of the purposes of a bill of particulars,
which is designed to enable the defendant to prepare for
trial and prevent surprise.

State v. Reed, 77 Hawai ‘i 72, 78, 881 P.2d 1218, 1224 (1994)

(internal quotation marks, citations, and brackets in original
omtted).

In State v. Arceo, 84 Hawai ‘i 1, 928 P.2d 843 (1996),

t he Hawai ‘i Suprenme Court stated:

In general, the precise time and date of the
comm ssion of an offense is not regarded as a materi al
element. Accordingly, this court has |ong recognized that,
in cases involving sexual abuse of mnors, it is sufficient,
in the indictment, to allege that the offense occurred over
a particular tinme span.

l|d. at 13, 928 P.2d at 855 (internal quotation marks, citation,

and brackets omtted). The circuit court therefore did not abuse

5(...continued)
of the instruction, given, refused, or nmodified, together with the
objection urged at the trial

(C) when the point involves a finding or conclusion of the
court or agency, a quotation of the finding or conclusion urged as
error;

(D) when the point involves a ruling upon the report of a
master, a quotation of the objection to the report.

Poi nts not presented in accordance with this section will be
di sregarded, except that the appellate court, at its option, may
notice a plain error not presented. Lengt hy parts of the
transcripts that are material to the points presented may be
included in the appendi x i nstead of being quoted in the point.

4
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its discretion in not directing the State to file a bill of
particulars as a bill of particulars was not required to enable
Manuel to prepare for trial and prevent surprise.

Manuel 's contention that remarks nade by the Prosecutor
during her closing argunent were prosecutorial m sconduct that
prejudiced his right to a fair trial is without nerit.

The Judgnent filed on Cctober 17, 2001 in the Grcuit
Court of the First Crcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, February 28, 2005.

On the briefs:
Andre' S. Woten
for defendant -appel | ant.
Chi ef Judge
James M Ander son,
Deputy Prosecuting Attorney,
Cty and County of Honol ul u,

for plaintiff-appellee.
Associ at e Judge

Associ at e Judge
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