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I N THE | NTERMEDI ATE COURT OF APPEALS
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NO. 24705
STATE OF HAVWAI ‘1, Plaintiff-Appellee, v.
CHAD D. W LDERMAN, Def endant - Appel | ant
(CR NO. 01-1-0422)

and
NO. 24707
STATE OF HAWAI ‘1, Plaintiff-Appellee, v.

VI NCENT SCANLAN, Defendant - Appel | ant
(CR. NO 01-1-0558)

APPEAL FROM THE CI RCUI' T COURT OF THE FIRST CIRCU T

MEMORANDUM OPI NI ON
(By: Burns, C J., Watanabe and Lim JJ.)

In No. 24705 (Cr. No. 01-1-0422), Chad D. WIderman
(W I derman) appeals the October 23, 2001 judgnent of the circuit
court of the first circuit, the Honorable I. Norman Lew s, judge
presiding, that convicted himof robbery in the first degree, a

class A felony.? In No. 24707 (Cr. No. 01-1-0558), Vincent

1 Hawai i Revised Statutes (HRS § 708-840(1)(b)(ii) (1993 & Supp.
2002) provides:

(1) A person commts the offense of robbery in the
first degree if, in the course of commtting theft:

(b) The person is arnmed with a dangerous instrunent
and:

(conti nued. ..
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Scanl an (Scanl an) appeal s the Cctober 23, 2001 judgnent of the
court that convicted himof the sane offense. The judgnents were
entered upon jury verdicts of guilty as charged, rendered in a
consolidated trial. Because both appeals arise out of the sane
incident and trial, we consolidated them for disposition
pur poses. Hawai‘i Rul es of Appellate Procedure (HRAP) Rule 3(b).
In each appeal, we affirm
I. Background

St even Pang (Pang), owner of a nobile auto nechanic
busi ness, testified for the State at trial. On January 3, 2001,
Pang received a phone call from sonmeone by the nane of "Sam"
requesting Pang’s service on a broken-down truck |ocated at Pearl
Country Club. "Sant called back later and told Pang the truck
had been noved to the Leeward Comunity Coll ege (LCC) area. Pang
was acconpani ed that day by his assistant, Janes B. Tayl or
(Taylor). Pang drove his utility van to a cul-de-sac by a rura
area near LCC, where they were supposed to neet "Sam"

After waiting about twenty mnutes in the cul-de-sac,

(. ..continued)

(ii) The person threatens the inmnent use of
force agai nst the person of anyone who is
present with intent to conpel acqui escence
to the taking of or escaping with the

property.
Robbery in the first degree is a class A felony. HRS § 708-840(3) (1993). In

the ordinary course, a class A felony carries a twenty-year indetermnate term
of inprisonment. HRS § 706-659 (Supp. 2002).
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Pang saw a man he later identified in a police photo |Iineup as
Wl derman ride up on a bicycle. WIdernman told Pang the truck
was further down the road. Pang drove down the road, passing
W derman on the bike, until he got to the end of the road.

W derman yelled at Pang to reverse because he had driven too
far. As Pang came up even with him WIderman pulled out a gun,
cocked it, and pointed it through the driver-side w ndow of the

van. W /I derman demanded, "Were‘'s the noney?" WI dernman was

saying other things as well, but Pang did not know what he was
tal king about. "Sonmething like I wen rip off his sister and
this and that, | don't know. "

At this point, a man Taylor later identified in another
police photo |ineup as Scanl an punched Taylor in the eye through
t he passenger-side wi ndow of the van, drawi ng bl ood. Scanlan | et
Tayl or out of the van and Tayl or noved sone di stance away. Pang
was then ordered out of the van. "They told ne to, 'Cone over
here, let me talk to you.' And | said, "No way.' And | started
backing up." As Pang ran away, Scanlan threw a pipe at him but
m ssed. Pang clinbed over a fence and ran to LCC, where he
called the police. Pang then returned to the scene, where he
found Tayl or tending to the ransacked van. Pang’ s keys, wall et
cont ai ni ng cash and a check, cell phone and gl obal positioning
system (GPS) device were missing fromthe van.

On January 18, 2001, Pang and Tayl or went to the Pear
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City police station. There, Pang identified WIderman as the

gunman in a six-photo lineup. Wen asked whet her the gunman was

present in court, Pang pointed out WIlderman. "He kind of | ooks
like the gunman. | think he’'s seated over there.” "I guess kind
of | ooks like the guy. Not sure positive.” "I think that’s

him"™ Under questioning by the deputy prosecuting attorney
(DPA), Pang acknow edged that the police interviewed himafter he
vi ewed the photo |ineup, and that when the police asked about his
identification of WIlderman, he responded with words such as,
"I"mdefinite about hinf,]" and, "Guarantee, this is the guy.

That gotta be, you know what | nmean?" The DPA had W/ der man
stand in court, and thereupon Pang stated, "Ckay. That’'s him"
The DPA asked Pang whether he "wanted to prosecute and testify."
Pang answered, "Yes, | do, but I want to make sure | get the
right guy." Wen asked by Wl dernman’s attorney whether he was
sure Wl derman was the gunman, Pang reiterated, "Not one hundred
percent. 80 percent, 90 percent.” 1In a sidebar, the DPA told

the court:

It'’s really clear, well, at least to nme, that M. Pang is
trying to recant and minimze on the 1.D. part of it and
it’s because of what | told counsel earlier. And that is,
that he’'s basically been contacted in violation of the [no-
contact] order that was issued at the prelimnary hearing
and pressured not to identify WIderman.

And by the way, your Honor, during this |ast recess,
[ Taylor’'s attorney,] who's been in court watching M.
Taylor’'s testinmony, . . . reported during the recess to our
victimwi tness counsel or that defendant Scanlan's girlfriend
or wife, that person right there, threatened James Tayl or
during the recess.
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Taylor’s trial testinony revealed that he was sl eeping
in the front passenger seat of the van as he and Pang drove to
t he rendezvous near LCC. He awoke when Wl derman first rode up
to their van on the bike. They followed WI derman down the road,
passing him then stopped. The truck that was supposed to be out
of conm ssion reversed behind the van, blocking it (Tayl or
testified later in the trial that it was a different truck that
bl ocked the van). W Il derman pulled out the gun, which Tayl or
described as a "dirty chronme” nine-mllineter sem automati c,
pointed it at Pang, and demanded, "G ve ne noney and the dope."
At that point, Taylor |ooked out the w ndow on his side of the
van and was punched in the left eye. The injury started to bl eed
(ultimately, eight stitches were required to close the injuries
around Taylor’s left eye). Taylor’s assailant told himto get
out and to "take a wal k." Taylor conplied, and as he wal ked
away, he | ooked back and saw his assailant throw t he pipe at Pang
and Pang go over the fence. Wen Taylor stopped a safe distance
away, he saw "two guys looking in the van." Tayl or expl ai ned
that he could see only the legs of the two nen because their
upper bodi es were obscured by the body of the van.

The DPA then asked, "So what happens after this?"
Tayl or answered, "They wen’ dig out. Third truck cones in and
t hey both, you know, had two [pickup trucks] and they foll owed

each other out." Wen asked whet her he saw where the gunman and
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the assailant went, Taylor responded, "No, | just know they al
junped inside the vehicle and they went, | don’t know which
order." That was the last Taylor saw of the two nen that day.

Taylor testified that, in total, four people and three trucks
pull ed off the robbery. Taylor viewed sonme photo exhibits and
identified the decoy truck, the truck they were supposed to fix,
whi ch was driven away fromthe scene but abandoned near by.

Tayl or recalled that when he was shown photo |ineups
|ater at the Pearl City police station, he identified WIdernman
as the gunman and Scanl an as the assailant. Taylor al so pointed
themout in court. Under cross-exam nation by WIderman' s
counsel, Taylor denied that the police or Pang had told himthe
gunman was Wlderman. "Well, | had his name from-- | recognized
him" Wen asked whet her he had known W1 derman before the day
of the robbery, Taylor replied, "No, but | seen himwhere |
live."

After the close of the State's case-in-chief, WI|derman
put Exhibits Kand L into evidence by stipulation of the parties.
W | derman al so placed Exhibit Min the record for purposes of
appeal , but not as evidence or for publication to the jury.

Exhibit K was a police request for conparison of |atent
fingerprints recovered at the scene with those of "suspect™

Jon K Ajifu (Aifu). Matches were found for Ajifu s left index

finger and a latent fromthe back of a "Raiders" |license plate,
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and for Ajifu s right thunb and a latent froma plastic cup.
Photo exhibits admtted at trial showed both itens lying | oose in
the bed of the truck that was abandoned near the scene of the
robbery. Exhibit L was a police request for conparison of |atent
fingerprints recovered at the scene with those of "suspects”

Wl derman and Scanl an. The exhibit showed no results. Exhibit M
was a police request for conparison of latent fingerprints
recovered at the scene with those of "suspects"” Aifu and

Scanl an. The results shown were the same as those in Exhibit K
regarding Alifu s latents, but in addition, a match was found for
Scanlan’s left mddle finger and a latent fromthe "interior side
passenger wi ndow' of the abandoned truck.

During the State’s case, Wl derman’s counsel had asked
the police detective who conducted the photo |ineups, "Was the
pi cture of a person nanmed John Ajifu included in any of the |ine-
ups you showed [Pang] of the conplaining witnesses [(sic)]?" The
detective answered, "No." This was the only reference to Ajifu
in the testinonies at trial.

After the exhibits were received, WIlderman and Scanl an
rested. The jury returned a verdict of guilty as charged for
both WI derman and Scanlan. The jury also found that W/ derman
had possessed, used or threatened to use a firearm while engaged
in the offense.

On August 10, 2001, Scanlan noved for a newtrial. 1In
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support of his notion, Scanlan invoked several instances of

al | eged prosecutorial msconduct. Scanlan also faulted the court

for allowi ng the DPA substantive use in argunment of evidence that

was admtted for a limted purpose only. Finally, Scanlan noved

"for joinder” in any notion for new trial that WIderman m ght

bring. At an August 31, 2001 hearing, the court orally denied

Scanlan’s notion. A witten order was filed on October 10, 2001.
On August 16, 2001, W/Iderman noved for a judgnent of

acquittal after discharge of jury. WIderman asserted the

f ol | owi ng:

(a) given the questionable nature of the identification
testimony and the fact that Defendant W LDERMAN S
fingerprints were not found at the scene but the
fingerprints of another individual was [(sic)] found in the
bed of truck alleged [(sic)] used by the perpetrators of the
crime, there was reasonabl e doubt that Defendant W LDERVAN
committed the instant offense and (b) there was no show ng
made by the State that a theft was committed in the presence
of conpl ai ning witness Steven Pang and that under the
Supreme Court decision in State v. Mitsuda, 86 Haw. 37, 947
P.2d 349 (1997) Defendant WLDERMAN shoul d be acquitted of
the of fense of Robbery in the First Degree.

(Bold, italic and capital typesetting in the original.) At a
heari ng held on Cctober 23, 2001, the court denied the notion.
A witten order followed on Novenber 13, 2001.

Al so on August 16, 2001, W/Iderman noved for a new
trial. This notion was based, first, upon an allegation that
Pang had solicited $20,000.00 from Roy Apao (Apao), a friend of
Wl derman's, to "drop" the case agai nst WIdermn; and second,
upon an "Affidavit of Recantation Made by Jim Taylor[,]" in which

Tayl or essentially stated that he was high on crystal
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met hanphet am ne during his testinony at trial, and that his
testinmony was unreliable due to suggestion and coercion. After
an evidentiary hearing held on October 15 and 23, 2001, the court
entered its Decenber 6, 2001 findings of fact, conclusions of |aw
and order denying WIlderman’s notion for newtrial. The court

found and concluded, in pertinent part, as follows:

FI NDI NGS CF FACT

11. At approximately 4:35 P.M on January 3, 2001
Pang provided a witten statenment to the police regarding
t he incident.

12. In his written statement Pang rel ated that:

He was responding to a call to fix a broken
truck at Leeward Comunity ol | ege;

A male arrived on a bike and told himthat the
truck was down the road;

The nmal e on the bike | ed them down the road;
The mal e on the bike stopped him pulled a
silver col ored handgun out of his waistband and
demanded noney;

He got out of the van and ran;

He di scovered that his wallet, keys, and phone
were taken from his van; and

One of the suspects nane nay be naned [(sic)]

' Scanl an' .

13. Pang described the nale with the silver hand gun
as a Portuguese/ Caucasian male in his early 20's, 5 10",
160 I bs., slimbuild, brown crew cut hair, and a fair
conpl exi on.

14. At approximately 5:00 P.M on January 3, 2001
Tayl or provided a witten statenment to the police regarding
the incident.

15. In his written statement Taylor related that:

They were there to service a car;

They nmet with a Portuguese nale on a bicycle who
told themthat the car was down the road;

They fol |l owed hi m down the road;

The mal e took out a hand gun and demanded noney;
The mal e cocked the gun and agai n demanded
noney;

-0-
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Anot her nmal e cane out of the bushes and 'fal se
cracked' himin the left eye;

He saw t he Portuguese mal e search the van and

| eave in a truck; and

He saw the nmale that hit himleave in a truck

16. Tayl or described the male with the handgun as a
Portuguese male in his 20's - 30's, 5 10", 200 I|bs., nmedium
buil d, brown crew cut hair, with hazel colored eyed and a
fair conpl exion.

17. Tayl or described the male who 'fal se cracked
himas a local male in his 40's, 5 8", 160 to 180 Ibs.,
medi um bui |l d, bl ack, shoulder length hair with a receding
hair line, and a tan conpl exion.

18. Through investigation, the police identified
[WIderman] and [ Scanl an] as the probable suspects in the
robbery.

19. At approximately 8:40 P.M on January 18, 2001
Detective Darryl Kon [(Detective Kon)] met with Pang and
showed hi ma photographic line-up

20. Pang positively identified photograph nunber '2
(Wl derman) as the gunman

21. When Pang positively identified WIderman as the
gunman he provided [Detective Kon] with a taped statenent.

23. At approximately 9:20 P.M on January 18, 2001
[ Detective Kon] nmet with Tayl or and showed himtwo (2)
phot ographi c |ine-ups.

24, Tayl or positively identified photograph nunber
'2'" (Wlderman) fromthe first photographic line-up as the
person who had the gun, and positively identified photograph
nunber '1' (Scanlan) fromthe second photographic |ine-up as
the person who punched him

25. When Tayl or positively identified WIderman and
Scanl an he provided [Detective Kon] with a taped statenent.

29. On February 16, 2001, Wl derman elected to waive
his right to have a prelimnary hearing and the case was
conmitted to Circuit Court.

33. On March 7, 2001, Scanlan’s prelimnary hearing
was held. Pang and Tayl or testified at the prelimnary

-10-
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heari ng.

34.

During his preliminary hearing testimony, Pang

testified that:

35.

He is a nobil e mechanic;

On January 3, 2001, he received a call regarding
a broken car; the car was by [LCC];

He went by [LCC]; WIderman, who was on a bi ke,
told himthe car was down the road;

He foll owed WIderman down the road; when he
cane to the end of the road he reversed;

Wl derman pulled out a senmi-automatic silver gun
and pointed it at him

Taylor was in the van with him in the passenger
seat ;

W | der man asked, 'Where's the noney?';

Scanl an appeared out of nowhere, approached
[Taylor] and hit himin the eye;

He got out of the car, ran to [LCC] to cal

[the] cops;

He could see Wlderman inside of the van; and
When he returned to the van after calling the
police he found his wallet, keys, cell phone,
and GPS were nissing.

During his preliminary hearing testimony, Tayl or

testified that:

36.

On January 3, 2001, he was working as a
nmechani ¢’ s hel per; he went wth Pang on a
trouble call behind [LCC;

W | derman cane up to the van on a bicycle and
told themthe truck is up the road, and to

foll ow him

He and Pang drove up the road to a dead end;

Wl derman pulled out a dirty chrome semni -
automatic gun fromhis wai st and asked, 'Were's
t he fucki ng noney?';

Scanlan canme up to his side of the car, hit him
inthe left eye, and told himto 'take a wal k' ;
He got out, went towards the dead end, and saw
W | der man goi ng through the van and Scanl an

| ooki ng through the stuff in the van;

He saw Pang go toward the coll ege; and

Then he saw the suspects | eave together in two
vehi cl es.

On cross-examination, Taylor testified that:

The police asked himto | ooked ([sic]) at
several photographs;

He identified WIderman’s photograph as the
person who had the firearmand Scanl an’s

phot ograph as the person who punched hi m above
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t he eye;

He mention ([sic]) that, while waiting in the
coffee roomat the Pearl City police station and
before the police showed himthe possible
suspect phot ographs, he happened to see

W | derman’ s phot ograph in the room

37. At the conclusion of the prelininary hearing,
the Court found that sufficient evidence was presented to
determ ne probabl e cause and conmmtted the case to Circuit
Court.

39. On April 12, 2001, the State’'s notion to
consolidate . . . for trial was heard and granted. The
transcript from Scanlan’s prelimnary hearing was conpl et ed
and available to all parties on April 16, 2001

41. Trial . . . was held the week of July 30, 2001
before the Honorable I. Norman Lew s.

45, On August 3, 2001, the jury found WI dernan and
Scanlan guilty as charged of the offense of Robbery in the
First Degree.

46. Thereafter, the defendants’ associates attenpted
to manufacture 'newly di scovered evidence' in order to
overturn the jury's unaninous verdicts in this case
Specifically, the evidence adduced during the hearing on the
defendant’s ([sic]) nmotion for new trial denonstrated that
associ ates of [Scanlan] created a 'fake affidavit' and
attenpted to bribe [Taylor].

47. First, the Court finds that [Scanl an’s]
associ ates created a 'fake affidavit' purportedly signed by

Tayl or and an all eged notary public nanmed ' Ann Au'.

48. Ann Yuuki, an enployee of the Departnent of the
Attorney Ceneral, testified that all valid notary publics
in the State of Hawaii are registered with the Notary Ofice
of the Departnent of the Attorney General. M. Yuuki
testified that the Notary Ofice had no record of a person
named ' Ann Au', and therefore, 'Ann Au' (if there is such a
person) was not a valid notary public in the State of
Hawai i .

49, El sie Shim zu, an enployee of the Lega
Docunents Branch of the First Circuit Court, testified that
the Legal Docunents Branch of the First Circuit Court
mai ntai ns records of all valid notary publics authorized to

-12-
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practice in the First Circuit. M. Shimzu testified that
the Legal Documents Branch of the First Circuit Court had no
record of a person naned 'Ann Au', and therefore, 'Ann Au
was not a valid notary public in the First Circuit.

50. [Taylor] testified that, soon after the August
3rd verdicts, [Scanlan’s] wife/girlfriend approached hi mand
asked himto sign a docunent. The docunent had al ready been
typed out before she approached Tayl or. The docunent turned
out to be the 'fake affidavit', which was received in
evi dence as State’'s Exhibit 15. Taylor testified that, when
he signed the docunent, it did not contain the underlined
title at the top of the document that identified the
docunent as an 'Affidavit of Recantation'

51. Tayl or testified that, when he signed the
docunent, there was no notary public present, he did not
swear or affirmthe document or its contents to be true, and
that he did not sign a 'notary book'. Taylor testifiedthat
the only people present when he signed the docunent were
hi msel f, [Scanlan’s] wife/girlfriend, and her friend - a
' Sampan guy' who videotaped his signing of the 'fake
affidavit'.

52. In addition, Taylor testified that, in return
for signing the docunent, he was prom sed $6, 000. 00 and t he
possibility of a job with a conpany owned by [W I derman’s]
father. (Taylor was living on the beach at the tine he
signed the 'fake affidavit'). Taylor testified that he
never did receive any noney or a job offer.

53. Meanwhi | e, the defendants all eged that Pang
offered to recant his allegations if the defendants would
pay hi m $20, 000. Notwithstandi ng the defendants’
al l egation, Pang testified that he never net with, or
communi cated with, any of the defendants’ associates, and
never accepted any bribe noney. The Court finds that the
defendant’s [(sic)] allegation that Pang attenpted to
solicit noney in exchange for his recantation to be
i ncredi bl e and unworthy of belief.

54, After the trial in this case, Taylor testified
that he was interviewed by defense counsel Keith Kiuchi,
Esq. and a defense investigator. He said that his statenment
to themwas not the truth; that he was just trying to help
the defendants get a lighter sentence and avoid any further
harmto hinself and his famly. Taylor further testified
that "all he ever wanted in this case' was an apol ogy for
bei ng punched in the face and for his nedical bills to be
paid (Taylor received several stitches over his left eye).

55. Tayl or enphasi zed that his sworn testinony at
trial was the truth and that he stood by his trial
testinony. The Court finds that Taylor was a credible
wi tness, and further, that his trial testinmony was
consistent with his prior statements to the police and his

-13-
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prior sworn testinmony during the prelininary hearing.

CONCLUSI ONS COF LAW

1. In State v. McNulty, 60 Haw. 259, 267-268, 588
P.2d 438, cert. denied, 441 U.S. 961 (1979), the Hawai
Supreme Court established a four-part test to be appliedto
a notion for a newtrial based on newy discovered evidence:

A notion for a new trial based on newy discovered
evidence will only be granted if all of the follow ng
requi rements have been satisfied: (1) the evidence
has been di scovered after trial; (2) such evidence
coul d not have been di scovered before or at trial
through the exercise of due diligence; (3) the
evidence is material to the i ssues and not cumul ative
or offered solely for the purposes of inpeachnent; and
(4) the evidence is of such a nature as woul d probably
change the result of a later trial.

2. The burden of proof is on the Defendant to
sati sfy each and every elenent of the four part test. State
v. McNulty, supra.

3. I n determ ni ng whet her evidence is, in truth,
new y di scovered, the conbi ned know edge of both the accused
and his counsel will be considered. State v. MNulty,

supra, 60 Haw. at 268. Newly discovered evidence 'must be
evi dence consisting of facts that were in existence and

hi dden at the tine of trial'. State v. Faul kner, 1 Haw
App. 651, 657, 624 P.2d 940 (1981).

4, In order to prevail on a notion for newtrial,
t he defense nust denpnstrate that due diligence was used to
di scover the new evidence before or at trial. State v.
Caraball o, 62 Haw. 309, 615 P.2d 91 (1980) (enphasis added).

5. Based on the 'findings of fact' set forth above,
the Court concludes that the defendants have failed to
satisfy the four-part test articulated by the Hawaii Suprene
Court in MNulty. State v. MNulty, supra.

(Bol d typesetting in the original.)

The court sentenced Scanlan to a twenty-year

indetermnate termof inprisonnment. The court sentenced

Wl derman to a twenty-year indetermnate term of inprisonnent,

with a mandatory m ninmumterm of six years and ei ght nonths as
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repeat offender, Hawaii Revised Statutes (HRS) § 706-606.5 (1993
& Supp. 2002), and a mandatory mninmumtermof ten years for his
use of a firearmin the comm ssion of a felony. HRS § 706-
660. 1(1) (b) (1993). The court ordered that WIderman’s sentence
run consecutively, HRS 8§ 706-668.5(1)(a)(ii) (1993), to the
concurrent five- and ten-year prison terns sinultaneously inposed
by the court upon revocation of Wlderman's terns of probation in
Cr. Nos. 94-1657, 94-1932 and 95-0192.2 The net effect of
Wl derman’s sentence was a maximumthirty years in prison. The
court denied the State’s notion to sentence Wl derman to an
extended life termof inprisonment as a persistent offender.
HRS §§ 706-661(2) & -662(1) (Supp. 2002).

IT. Discussion
A. Scanlan’s Appeal (No. 24707)

1. Prosecutorial M sconduct

On appeal, Scanlan first contends the DPA conmtted
prosecutorial m sconduct by violating in several instances the
court’s order in limine agai nst evidence of Scanlan’s other bad

acts.?

2 On February 15, 1995, in Cr. No. 94-1657, Defendant- Appel | ant
Chad D. Wl derman (W1 derman) was convi cted of unauthorized control of
propel l ed vehicle (UCPV) and burglary in the first degree. On the sane day,
in Cr. No. 94-1932, W/l derman was convicted of UCPV. On Decenber 15, 1995, in
Cr. No. 95-0192, W/ dernan was convicted of UCPV.

8 Hawai i Rul es of Evidence (HRE) Rule 401 provides: "'Relevant
evi dence' nmeans evi dence having any tendency to make the existence of any fact
that is of consequence to the determination of the action nore probable or
| ess probable than it would be without the evidence." HRE Rule 402 provides:
(conti nued...)
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Al | egations of prosecutorial msconduct are reviewed
under the harm ess beyond a reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nation of
whet her there is a reasonable possibility that the error
conpl ai ned of might have contributed to the conviction.
Factors to consider are: (1) the nature of the conduct; (2)
the pronptness of a curative instruction; and (3) the
strength or weakness of the evidence against the defendant.

State v. Klinge, 92 Hawai‘i 577, 584, 994 P.2d 509, 516 (2000)

(citations and internal quotation marks omtted).
First, Scanlan asserts that police officer Robin
Puahala’s (O ficer Puahala) trial testinony inplied that Scanl an

was a gang nenber:

3(...continued)
"Al'l relevant evidence is adn ssible, except as otherw se provided by the
Constitutions of the United States and the State of Hawaii, by statute, by
these rules, or by other rules adopted by the supreme court. Evidence which
is not relevant is not admissible.” HRE Rule 403 provides: "Although
rel evant, evidence may be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue delay, waste of time, or

needl ess presentation of cumul ative evidence." HRE Rule 404(b) provides:
"Evi dence of other crinmes, wongs, or acts is not admissible to prove the
character of a person in order to show action in conformty therewith. It

may, however, be adnissible where such evidence is probative of any other fact
that is of consequence to the determ nation of the action, such as proof of
notive, opportunity, intent, preparation, plan, know edge, identity, nodus
operandi, or absence of mstake or accident. In crimina cases, the proponent
of evidence to be offered under this subsection shall provide reasonabl e
notice in advance of trial, or during trial if the court excuses pretrial

noti ce on good cause shown, of the date, l|location, and general nature of any
such evidence it intends to introduce at trial." "This court reviews
questions of relevancy, within the nmeaning of [HRE] Rules 401 and 402 under
the right/wong standard, inasnuch as the application of those rules can yield
only one correct result." State v. Wiite 92 Hawai‘i 192, 204, 990 P.2d 90,
102 (1999) (footnotes, citation and internal quotation narks omtted).

However, "the determ nation of the admissibility of relevant evidence under
HRE [Rule] 403 is emnently suited to the trial court’s exercise of its

di scretion because it requires a cost-benefit calculus and a delicate bal ance

bet ween probative value and prejudicial effect.” State v. Faufata, 101
Hawai i 256, 266, 66 P.3d 785, 795 (App. 2003) (citation and interna
quotation nmarks onmitted). "Generally, to constitute an abuse [of discretion],

it nmust appear that the court clearly exceeded the bounds of reason or

di sregarded rules or principles of law or practice to the substantia
detrinment of a party litigant." State v. Cornelio, 84 Hawai‘ 476, 483, 935
P.2d 1021, 1028 (1997) (citations, block quote formats and original brackets
omtted).
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BY [ THE DPA] :

Q Al right. And what is the nature of your current
assi gnnent ?

A. I'mecurrently assigned to the District 3 Crine
Reduction Unit [(CRU)].

Q Ckay. And what are your duties with the [CRU]?

A. Part of ny duties with the [CRU is felony arrests
and drug and gang enf orcenent.

Q Ckay. Were you working on February 13, 20017

A Yes, sir, | was.

Q On that date, were you assignhed to assist
Detective Darryl Kon of the Criminal Investigation Division
[(CID] with a reported robbery that he was investigating?

[ SCANLAN' S COUNSEL]: (bjection, your Honor. NMay we
appr oach?

THE COURT: You neke the objection fromthere.

[ SCANLAN' S COUNSEL]: Your Honor, the testinony
provided is outside the -- is within the notion in |inne.

[ WLDERVAN' S COUNSEL]: Join in the objection.
[THE DPA]: No, it’'s not, your Honor.

THE COURT: The objection is overrul ed.

A. Yes, sir, | did.

(Enmphasi s supplied.) This was not prosecutorial m sconduct
because O ficer Puahala s testinony did not inply that Scanl an
was a gang nenber. O ficer Puahala may have been assigned to the
CRU at the time of trial, but for the police investigation in
this case he was assigned to the CI D, which was not associ ated

wi th gang enforcenent by any evidence at trial. The purported

i nplication was tenuous, at best, and the "gang" reference
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itself, innocuous. Cf. People v. Crisp, 609 N E.2d 740, 748

(rrr. App. &. 1992) ("the prelimnary question regarding the
police officer’s [gang enforcenment unit] assignnment was an
i nnocuous part of the foundational requirenents"”). Besides, and
for what it is worth, Oficer Puahala testified at trial that he
was assigned to arrest WIderman, not Scanlan. It was police
officer Calvin Sung (O ficer Sung) of the CID who arrested
Scanl an. This point on appeal has no nerit.

Scanl an avers that two nore inplications of other bad
acts occurred during the DPA's direct exam nation of Oficer
Sung:

Q Oficer, let me ask youthis. On March 1st, 2001,
were you asked to assist [Detective Kon] with the [CID]?

A, Yes.

Q And what were you asked to do?

A. Locate the robbery suspect naned Vince Scanl an and
| ocate himand arrest himfor robbery, two counts of robbery

and one [unauthorized entry into nbtor vehicle] case and one
assault second case.

Q You said you located himat the Aiea Cue?
A. Yes, it's |located on the second fl oor.

Q Gkay, and what did you do when you first |ocated
himat that |ocation?

A W went up to the store and then found himand --

[ SCANLAN' S COUNSEL]: Objection. Relevance, your
Honor .

THE COURT: (bjection is overrul ed.

A. | found the suspect. | recognized himfromthe
H. P. D. nugshot and then —-

-18-



NOT FOR PUBLICATION

[ SCANLAN' S COUNSEL]: (bjection. Your Honor, nove to
strike.

THE COURT: Approach the bench

(THE FOLLOW NG PROCEEDI NGS VERE HELD AT THE BENCH)

THE COURT: Here’s what we’'ll do. First of all, I am
going to at this point in tinme strike the officer’s
testinony as to the recognition of [Scanlan] through the --
what did he call it?

[ W LDERVAN S COUNSEL]: Mugshot .

[ SCANLAN' S COUNSEL]: Your Honor, what are you going
to do about these gratuitous remarks about these charges
[ Scanl an] was arrested for?

THE COURT: COkay. |’ve ruled. You ve made your
records.

( BENCH CONFERENCE CONCLUDED)

THE COURT: Ladies and gentlenen of the jury, you have

heard testinony by this witness as to how he’s -- how he
initiated his investigation. There was reference made to
"mugshot.' This court does not have any nugshot evidence

before it at this time. Disregard that testinony. That
evi dence is struck. Continue.

(Enmphases supplied.)

Scanl an argues that O ficer Sung’s reference to the
of fenses for which he arrested Scanlan inplicated other bad acts.
This is sinply not true. The offenses were, in a manner of
speaki ng, nerely proposed |egal descriptions of the various acts
Scanlan commtted during the res gestae. The fact that only the
robbery offense was ultinmately charged did not transform O ficer
Sung’s nention of the other possible charges into objectionable

evi dence of other bad acts. This argunent is unavaili ng.
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As for Oficer Sung s reference to Scanl an’s nugshot,
the court upon Scanl an’s objection imediately struck the
reference and instructed the jury to disregard it. |In addition,
the court’s general instructions to the jury contained the
fol | ow ng:

The evidence has referred to a photograph of the
def endant in the possession of the police. The governnent
has access to photographs of people fromdifferent sources
and for different purposes. The fact that the police had
the defendant’s photograph does not nean that he committed
any of fense.

Assum ng arguendo the reference was objectionable as an
i nplication of other bad acts, any prejudice was thereby cured.
Cf. Klinge, 92 Hawai‘i at 592, 994 P.2d at 524 ("the trial
court’s pronpt adnoni shnent to the jury . . . , the court’s
i nstructions, and argunents of counsel adequately corrected any
m sconception that may have been conveyed to the jury" by the
prosecutor’s ni sl eading remarks (brackets, citation and internal
guotation marks omtted)).

Scanl an charges that the DPA conmitted prosecutoria
m sconduct when he introduced into evidence photographs of the
abandoned truck which purportedly showed that the truck was
stolen, despite the court’s pretrial order granting Scanlan’s
notion in limine agai nst references to a stolen truck. The
phot ogr aphs, Scanl an cont ends,

indicate that the van had its |ock[s] punched in, the
ignition wires had been pulled out and the stereo speakers
were al so nmissing. These photographs were unnecessary as

t here were ot her photographs of the truck. They were
irrelevant and prejudicial under [Hawai‘i Rul es of Evidence
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(HRE) Rul es] 402 and 403 and shoul d t herefore have been
excluded. They served only to create prejudi ce agai nst

[ Scanl an] and [WI dernan] as the jury could have easily
concl uded that the van used was stolen, thus making it all
the nore easy for the jury to conclude guilt in this matter.
As a result of the DPA' s actions, [Scanlan] was deprived of
a fair trial and a newtrial is therefore warranted.

We question, first, whether this was prosecutorial

m sconduct. The court’s order in limine was as foll ows:

THE COURT: Al right. |I'mready to rule on this.
First of all, the notion is granted and it will be so far as
specifically no references are to be made to the vehicle
bei ng stol en.

[ THE DPA]: Your Honor, | nean on the car part of it,
let’s -- | can show the court the pictures that the police
took. A car was used by one of the acconplices to block in
the victims van and --

THE COURT: We’'re not tal king about there was [(sic)]
car there. W're talking about the reference to a stolen
vehicl e.

[THE DPA]: Okay. So | can't mention the fact that it
was stol en?

THE COURT: Right.

[ THE DPA]: Evidence of the car, pictures, et cetera?

THE COURT: There’'s no problemw th that.

[ THE DPA]: Ckay.
In consonance with the court’s order in Iimine, the DPA proffered
phot o exhi bits depicting the abandoned truck. And other than
Scanl an’s successful objection to a photo exhibit of the truck
showi ng what Scanl an’s counsel referred to as "a stolen |icense
plate[,]" no objection was nade at proffer to the purportedly
obj ecti onabl e photo exhibits of the truck, despite the

identifying witness's testinony that two of the photo exhibits

showed, respectively, "a photograph of the door |ock of the
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driver’s side door[,]" and "a phot ograph of that door |ock on
that truck on the passenger side door.” It was only at the

begi nning of the follow ng day of trial that Scanlan’s counsel

i ncorporated the issue of the photo exhibits of the truck --
"which | mssed yesterday" -- into an unsuccessful notion for
mstrial. Even assumng, for the sake of argunent, that Scanl an
di d not waive objection to the subject photo exhibits for

pur poses of appeal by his failure to make tinely objection, HRE

Rul e 103(a);* Lee v. Elbaum 77 Hawai‘ 446, 452-53, 887 P.2d 656,

662-63 (App. 1993), we conclude the DPA did not commt
prosecutorial msconduct in this respect.

At any rate, in our view, the possible inplication that
t he abandoned truck was stolen was not irrelevant under HRE Rul es
401 and 402, or enjoined by HRE Rul es 404(b) and 403.° The use
in crime and subsequent abandonnent of a stolen vehicle, which
because stol en presunably cannot easily be traced to the
perpetrators, is quintessential crimnal comobn sense, and shows
hi ghl y-rel evant contenpl ati on and planning of the crinme. In our
case, such reference was rel evant, HRE Rul es 401 and 402, and not

prohi bited as pure propensity evidence by HRE Rul e 404(b), and

4 HRE Rul e 103(a) provides, in pertinent part, that "[e]rror may not
be predicated upon a ruling which adnmits or excludes evidence unl ess a
substantial right of the party is affected, and: (1) . . . . In case the

ruling is one admtting evidence, a tinely objection or notion to strike
appears of record, stating the specific ground of objection, if the specific
ground was not apparent fromthe context[.]"

5 See footnote 3, supra.
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its probative val ue was not "substantially outwei ghed by the
danger of unfair prejudice[.]" HRE Rule 403.

For his last averment of prosecutorial m sconduct,
Scanl an asserts:

During closing argunent, the DPA argued to the jury
that attorneys are not allowed to misstate the evidence,
clearly an inproper statenent that bol stered the DPA' s
position and vouched for his own credibility and the

credibility of the evidence he presented.
The all egedly inproper closing remarks of the DPA i mmedi ately
foll owed and were apparently nade in response to a ruling and
instruction the court rendered on an objection and notion to

stri ke brought by Scanl an:

[ BY THE DPA]

So that's the key question. Did Scanlan plan or
participate in this robbery? Let’s |ook at the evidence and
we'll see that, in fact, he did plan, he did participate in
this robbery. First of all, these guys were lured to this
isolated area by this guy naned Sam Detective Kon traces
t he pager number to Scanl an.

[ SCANLAN' S COUNSEL]: bj ection, your Honor
Previ ously argued.

THE COURT: [Excuse ne?
[ SCANLAN' S COUNSEL]: (njection. It’s hearsay.
THE COURT: (Objection is overruled.

[ THE DPA]: That’'s what Detective Kon did. He wanted
to know because, you know, Pang and Tayl or got paged. You
know, hey, | got a broken truck, it’s by Pearl Country Q ub,
nowit’'s by L.C.C. so they gotta call himback. Detective
Kon wants to find out well, who's that pager nunber bel ong
to? Scanl an.

Scanl an comes fromthe passenger side and punches
Taylor. He orders himout, orders himto take a wal k,
throws a pipe at Steven Pang. Did Scanlan participate in
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this? O course he did. Did he help plan this? He was the
one making the calls. At least it came fromhis pager
nunber .

[ SCANLAN' S COUNSEL]: Objection, your Honor. Move to
strike.

THE COURT: Objection is overruled. This is argunment.
The jury has heard the evidence and you can make your own
determ nation as to what the evidence has shown. As | said,
you do not have to rely upon counsel. |If there' s a
di screpancy between you and what you believe the evidence
shows and what counsel says the evidence shows, you rely on
your recollection. Proceed.

[THE DPA]: One of the things in closing argunents,
attorney [(sic)] are not allowed to nmisstate the evidence.
If an attorney gets up here and says sonething that was
never in evidence, they can't do that. In this case, there
was certainly evidence fromDetective Kon's testinony about
traci ng that pager number to Scanlan. So that — that’'s
pretty good evidence that he was involved in this fromthe
begi nni ng.

(Enphasi s supplied.) Because he did not object to this part of

the DPA' s cl osing argunent, Scanlan relies on plain error.®
Scanl an conpl ains that the DPA s statenent was an

i nproper assertion of personal know edge, and that the DPA

t hereby inproperly vouched for his own credibility and that of

the State's evidence. W do not discern such delicts in the

6 Hawai i Rul es of Penal Procedure (HRPP) Rule 52(b) provides that,
"Plain errors or defects affecting substantial rights may be noticed although
they were not brought to the attention of the court.” (bversely, HRPP Rule
52(a) provides that, "Any error, defect, irregularity or variance which does
not affect substantial rights shall be disregarded.” "The general rule is
that a reviewing court will not consider issues not raised before the tria
court." State v. Corpuz, 3 Haw. App. 206, 211, 646 P.2d 976, 980 (1982).
"This court’s power to deal with plain error is one to be exercised sparingly
and with caution because the plain error rule represents a departure froma
presupposition of the adversary system-- that a party nust |ook to his or her

counsel for protection and bear the cost of counsel’s mstakes." State v.
Kel ekolio, 74 Haw. 479, 515, 849 P.2d 58, 74-75 (1993) (citation omtted).
"This court will apply the plain error standard of review to correct errors

whi ch seriously affect the fairness, integrity, or public reputation of
judicial proceedings, to serve the ends of justice, and to prevent the denia
of fundamental rights." State v. Vanstory, 91 Hawai‘ 33, 42, 979 P.2d 1059,
1068 (1999) (brackets, citation and internal quotation nmarks onmitted).
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DPA' s correct and generally applicable statenent that attorneys
-- which includes Scanlan’s attorney and Wl dernman’s attorney --
are not allowed in closing to m sstate what evidence was admtted
at trial; hence, we cannot conclude this was prosecutori al

m sconduct .

Besi des, just before the DPA made the subject renarks,
the court instructed the jury that it was to ignore argunents of
counsel that conflicted with its own recollection of the
evidence. Simlarly, the court told the jury in its general
instructions that, "Statenents or remarks nade by counsel are not
evi dence. You may consider their statenments to you, but you are
not bound by their recollections or interpretations of the
evidence." And, during closing argunents, the court tw ce
rem nded the jury:

And as | said before, |adies and gentlenmen of the
jury, if there's a discrepancy between what you believe the
evi dence has shown and what the counsel believes the
evi dence has shown you go with your recollection, not
counsel 's recol |l ecti on.

Pl ease recall that as | told you before and | have said
nunerous tinmes al ready, when counsel are arguing the case to
you, they’ re defending the side they represent, giving you a
recitation of the evidence as they have perceived it before
you. There may be discrepancies in what they say and what
you believe the evidence as [(sic)] shown. Again, you go
with your recollection, not counsel’s recollection, okay?
Proceed, counsel

We presune the jury followed these instructions. State V.
Kupi hea, 80 Hawai ‘i 307, 317-18, 909 P.2d 1122, 1132-33 (1996)

("this court has repeatedly held that inproper conments by a
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prosecutor can be cured by the court’s instructions to the jury
and that it will be presuned that the jury adhered to the court’s

instructions"” (citations omtted)). A fortiori,

[i]t is well-established, . . . that generally relevant jury
instructions can cure inproper argunents by a prosecutor;
especially where, as here, such instructions were given
repeatedly. See, e.q., Kupihea, 80 Hawai‘i at 317-18, 909
P.2d at 1132-33 (repeated instructions to the jury that
remarks by counsel are not evidence were sufficient to cure
a specific instance of arguably inproper prosecutoria
argunent); State v. Valdivia, 95 Hawai‘i 465, 481, 24 P.3d
661, 677 (2001) (where no specific curative instruction was
given at the tinme the prosecutor made inproper remarks, the
m sconduct was neverthel ess harm ess beyond a reasonabl e
doubt because 'the court did generally instruct the jury no
less than three times that the statements and argunents of
counsel were not evidence and were not to be considered as
such during the jury's deliberations[,]' and the evidence
agai nst the defendant was not 'so weak ... as to weigh in
favor of finding the msconduct prejudicially harnful').

State v. Meyer, 99 Hawaii 168, 172-73, 53 P.3d 307, 311-12 (App.

2002) (ellipsis and sone brackets in the original). Al in all,
we concl ude the DPA's statenment did not affect Scanlan’s
substantial rights, and we therefore decline to notice it as
plain error. Hawai‘ Rules of Penal Procedure Rule 52(a) ("Any
error, defect, irregularity or variance which does not affect
substantial rights shall be disregarded."). This particular

i ssue is connected to Scanlan’s second point of error on appeal,
whi ch we di scuss next.

2. Substantive Use In Argunent OF Evidence That WAs
Adm tted For A Limted Purpose Only.

Scanl an argues that "the | ower court erred when it
all owed the DPA to use evidence that had been admtted for a

limted purpose as substantive evidence during closing and
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rebuttal.” Scanlan is referring to Detective Kon’s testinony on
direct that he traced the phone nunber "Samt |eft on Pang s pager

t o Scanl an:

Q [BY THE DPA] GCkay. Detective, one of the things
—- strike that. D d you attenpt to investigate the source
of a pager that was allegedly used or reportedly used during
the incident?

A.  Yes, | did.

Q How did you go about investigating that part of

the case?

A. | basically got the information fromthe
conplainant in this case that he was paged. Wthout going
into detail, | got an adnministrative subpoena fromthe

Prosecutor’s Ofice granting ne the power to subpoena
information froma Minland conpany cal |l ed Page Mark. They
i nformed ne that —-

[ SCANLAN' S COUNSEL]: nbjection. Calls for hearsay.
Non-r esponsi ve.

[THE DPA]: Not offered for the truth, your Honor.

[ SCANLAN' S COUNSEL]: We would ask for a limting
i nstruction.

THE COURT: Finish the question.

Q [BY THE DPA]: Co ahead and finish your answer.

A. | finally got the nane of the service rep for Page
Mark who granted me perm ssion to obtain information which
was T.K. Comuni cati on on Keeaunoku Street. | approached

themwi th a copy of the administrative subpoena that | sent
to Page Mark. They told nme that the phone number in
question — | used two phone nunmbers because the conpl ai nant
said it was either one or this other number. One was to
Lucy Chang who | do not know and the other was to [ Scanlan].

A Ckay.
[ SCANLAN' S COUNSEL]: At this tine —

THE COURT: Ladies and gentlenen of the jury, that
testi mony you just heard fromthe officer about the pager
and the nunbers and so forth is not conmng in to you for the
truth of the matter of those matters, but only to show why
the officer continued doing what he was doing, that's all.

Okay.
[ THE DPA]: Thank you.
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Q COkay. Detective, let me show you Exhibit 52. Do
you recogni ze Exhibit 52?

A Yes.

Q How do you recogni ze 527

A. It's the copy | obtained from T. K. Conmuni cati ons
whi ch was handed to me and | subnmitted it into the report.

Q Okay. And that was obtai ned pursuant to the
subpoena that you had referred to earlier?

A.  Yes.

Q Does it appear to be in the same condition or
substantially the sane condition now as it was in when you
received it fromthem pursuant to your investigation?

A.  Yes.

[ THE DPA]: Your Honor, we'll offer Exhibit 51 [(sic)]
into evidence.

[ SCANLAN' S COUNSEL]: (nj ecti on.
THE COURT: Court defers its ruling.

(Enphasis supplied.) Despite the court’s rendition of the jury
i nstruction precluding substantive use of the pager evidence, by
the tinme jury instructions and closing argunents came around, the
court and counsel seened confused as to what the court had done:

[ SCANLAN' S COUNSEL]: Your Honor, there’s one other
issue |’'ve come up with that also concerns nme and that is
the fact that the court -- [the DPA] just noved or asked
for adm ssion of the exhibit and I'"m sorry, | don’t knowthe
nunber of the digital pager records and that exhibit was
deni ed [admi ssion into evidence] by the court.

[ WLDERVAN' S COUNSEL]: 52.

[ SCANLAN' S COUNSEL]: However, [the DPA] was arguing
that there was testinony to that effect. | believe the
testinony to that effect was limted by the court.

[THE COURT]: You're tal king about this?

[ SCANLAN' S COUNSEL]: Yes.

[ THE DPA]: No, that’'s not accurate.
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[ SCANLAN' S COUNSEL]: The testinobny by the officer
about the investigation of that was objected to and linted
and should be limted. It is not admissible as truth of the
matter in the docunment and | think [the DPA] needs to be in
limned not to argue that.

[ THE DPA]: That's not correct, your Honor. It
was not linmted. That was testinmony by Detective Kon
about getting that pager infornation and he testified
that the pager nunber used by the suspects was traced
to the defendant Scanlan. Then | offered it in
addition as docunentary evidence. The court denied
it, didn't give its reasons, but it was cunul ative.

The testinony -- there was no limiting instruction.
In fact, [Scanlan’s counsel] only yesterday in
chambers -- there was only one linmting --
[THE DPA]: | nean [ Scanl an’s counsel] represented in

chanmbers yesterday there was only one linmting instruction
and that was when Detective Kon was down here tal king about
t he phot ographs and about why he did certain things with the
phot ographs. That was the only limting instruction

[ SCANLAN' S COUNSEL]: But there were a nunber of
requests for it and | still believe that the evidence was
hearsay and that the court erred in not giving a linmting
instruction on that because that's total hearsay through the
officer and it cannot be used as truth of the matter of what
the pager nunber of the defendant is.

[ THE DPA]: Your Honor, if she wanted a limting
instruction, we could have addressed it. Then it woul d have
been adm ssi bl e.

[ SCANLAN S COUNSEL]: W did [.]

[THE DPA]: It would have been adm ssible. Now she's
trying to all of a sudden linmt ny argunents on that point.

[ WLDERMAN S COUNSEL]: Your Honor, mny recollection is
that it wasn’'t addressed at the tine, but at this point, if
it cane in, it couldn’t have cone in for the truth of the
matter asserted, your Honor. It would only go to explain
what the officer did next so |l would sinmply argue that [the
DPA] cannot argue in closing that it comes in for the truth
of the matter asserted. It only cones in to explain what
the officer did next.

THE COURT: Over objection. |I'mnot going to give the
instruction. You ve nade your records.

As an apparent result, the DPA argued the pager evidence as
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substantive evidence at several junctures during his closing and
rebuttal argunents.

On this point, Scanlan argues:

This evidence clearly constituted inproper hearsay
evi dence because it was being offered to the jury for the
truth of the matter, i.e., that the pager nunber traced did
in fact belong to [Scanlan]. . . . Yet this inproper
argunment was cruci al because it tied [Scanlan] directly to
the pager used to page Steven Pang prior to the robbery.
The error in this case was therefore not harnl ess beyond a
reasonabl e doubt because there is nore than a reasonabl e
possibility that the DPA s inproper argument contributed to
a conviction in [Scanlan’s] case. The conviction nmust be
set asi de.

We disagree. At the close of evidence, as far as the jury was
concerned, the pager evidence was to be considered only for the
limted purpose of showing -- in the words of the jury
instruction the court rendered when the evidence cane in -- "why
the officer continued doing what he was doing, that's all."

Bef ore cl osing argunments, the court reinforced this notion during
its general jury instructions: "You have heard evi dence on
several occasions which was admtted for the limted purpose of
showi ng what the witnesses did in their investigation and why.
Such evidence was admtted only for that purpose and no other."
And when Scanl an’s attorney dealt with the pager evidence during
her cl osing argunent, she reread the foregoing instruction to the

jury, and argued that the evidence

is not proof that that’s true and it can’'t be considered by
you as proof that it's true. It only goes to show you what
the officers did next and what he did next was he got a
phot ograph of M. Scanl an because of that evidence and put
it in a photo spread.

Again, we presune the jury followed the court’s instructions.
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Kupi hea, 80 Hawai ‘i at 317-18, 909 P.2d at 1132-33. The court’s
repeated instructions regarding limted use of the pager evidence
cured any jury msconceptions arising out of the DPA s
substantive use of the evidence during his closing and rebuttal
argunents. Meyer, 99 Hawai‘i at 172-73, 53 P.3d at 311-12. This
is true a fortiori when we al so consider the court’s repeated
jury instructions generally regarding argunents by counsel,
detailed supra. W conclude this point of error on appeal is
devoid of nerit.

3. Wl derman’'s Mdtion For New Trial.

For his final point of error on appeal, Scanlan
mai ntai ns that the court abused its discretion in denying
Wl derman’s notion for newtrial, in which Scanlan had joined.”’
Scanl an bases this contention upon his previous points regarding
prosecutorial m sconduct and inproper use of limted evidence

during argunment, and al so argues that

the | ower court should have granted [ Scanl an’s] notion for
new trial based on the newy di scovered evidence that

Tayl or may have been high at the tinme that he testified at
trial and that he nmade two subsequent statenents that
totally contradicted his trial testinony. Thus his
credibility is clearly called into question.

(Citation omtted). W have dealt with Scanlan’s previous
points, supra. W disagree with his new points, as well. As we

have hel d, where a defendant seeks a new trial because a

7 "The denial of a motion for newtrial is within the sound
di scretion of the trial court and will not be upset absent a clear abuse of
discretion." State v. Teves, 5 Haw. App. 90, 94-95, 679 P.2d 136, 140 (1984)
(citations and bl ock quote format onitted).

-31-



NOT FOR PUBLICATION

prosecution witness allegedly gave false testinony at trial,

a new trial nmust be granted by the trial court when it
decides that (1) it is reasonably satisfied that the
testinony at trial of a material prosecution witness is
fal se; (2) defendant and his agents did not discover the
fal seness of the testinony until after the trial; (3) the
| ate discovery is not due to a | ack of due diligence by
defendant or his agent; and (4) the false testinobny is not
harm ess because there is a reasonable possibility that it
contributed to the conviction.

State v. Teves, 5 Haw. App. 90, 97, 679 P.2d 136, 141 (1984).

Here, the court judged the credibility of the w tnesses who
testified at the hearing on Wl dernman’s notion for new trial and
concluded that Taylor’s testinony was credible; to wit, that he
was sober and not high on crystal methanphetam ne while
testifying at trial, and that his affidavit and his statenent to
Wl derman's attorney were both false while his trial testinony
was the truth. Accepting the court’s judgnment on the credibility

of the witnesses and the wei ght of evidence, State v. Eastnan, 81

Hawai i 131, 139, 913 P.2d 57, 65 (1996) ("[a]n appellate court
will not pass upon the trial judge' s decisions with respect to
the credibility of witnesses and the wei ght of the evidence,
because this is the province of the trial judge" (citations
omtted)), we conclude the court was not "reasonably satisfied
that the testinony at trial of a material prosecution wtness
[was] false[.]" Teves, 5 Haw. App. at 97, 679 P.2d at 141.
Hence, the court did not abuse its discretion in denying

Wl derman's notion for new trial.
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B. Wilderman’s Appeal (No. 24705)

1. “Brady” Violation

For his first contention on appeal, WI dernman avers
that "the prosecution violated his due process rights under Brady

v. Maryland, 373 U. S. 83 (1963), because it failed to rel ease

excul patory evidence to himuntil the mddle of trial."® The
excul patory evidence Wldernman refers to is Exhibit M which
showed that Ajifu' s fingerprints were found on two itens |ying
| oose in the bed of the abandoned truck, and that Scanlan’s
fingerprint was found on the inside of the passenger w ndow of
the truck. The DPA did not disclose Exhibit Mto WIderman until
the norning of the second day of presentation of evidence at
trial, despite Wlderman’s previous witten and oral requests for
di scl osure of fingerprint test results. WIdermn does not
allege that the DPA's failure to tinely disclose the exhibit was
in bad faith.

In Brady, the United States Suprene Court held that

t he suppression by the prosecution of evidence favorable to
an accused upon request violates due process where the
evidence is material either to guilt or to punishnent,
irrespective of good faith or bad faith of the prosecution.

The principle . . . is not punishment of society for
m sdeeds of a prosecutor but avoi dance of an unfair tria to
the accused. Society wins not only when the guilty are
convicted but when crinminal trials are fair; our system of

8 "W revi ew questions of constitutional |aw by exercising our own
i ndependent constitutional judgnent based on the facts of the case.
Accordingly, we review questions of constitutional |aw de novo under the
‘right/wong' standard." State v. Rogan, 91 Hawai‘ 405, 411, 984 P.2d 1231,
1237 (1999) (citations and sonme internal quotation marks onmitted).
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the administration of justice suffers when any accused is
treated unfairly.

Id. at 87. However, in order to establish a Brady violation, "an
appel  ant nust make a showi ng that the suppressed evi dence woul d
create a reasonabl e doubt about the appellant’s guilt that would

not otherwi se exist." State v. Fukusaku, 85 Hawai‘ 462, 479,

946 P.2d 32, 49 (1997) (brackets, citation and internal quotation
mar ks om tted).
W derman seeks to nake the required show ng, thus:

The evidence here is materia, as it points towards
anot her person being present at the scene instead of
[Wlderman]. The fact is that Scanlan’s fingerprints and
the fingerprints of John Ajifu were found on the sane itens
[(sic)] and [WIldernan's] fingerprints were nowhere to be
f ound.

Wl derman fails. The fingerprint findings may well point to

anot her person being present at the scene -- evidence that the
truck was stolen from soneone el se notwithstanding -- and that is
no surprise because Taylor testified at trial that four persons
were involved in the robbery. But the findings say nothing vis
‘avis Wlderman’s guilt, because Taylor testified that the four

| eft the scene in three trucks, but he did not or could not say
which in which. WIderman’s proffered showing is not, as he
woul d have it, axiomatic. "Fingerprints by their very nature are
probative only of the presence of soneone; their absence does not

prove the absence of that individual." State v. Ronero, 54 P.3d

1255, 1265 (Wash. Ct. App. 2002) (citation and internal quotation

marks omtted). Surely, the absence of Wldernman's fingerprints
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fromthe scene has sone vaporous tendency to prove he was not at
the scene, but then again, WIlderman knew all along that his
fingerprints were not found there. Thus, we concl ude that

Wl derman’s due process rights were not viol ated.

In this connection, WIderman conpl ains the court
shoul d have at |east granted his request for a continuance based
upon the dilatory disclosure of Exhibit M® At the tinme of
di scl osure, WIlderman's counsel justified the request for
continuance to the court, thus, "I need to investigate who M.
Ajifuis. | need to find out nore information regarding this."
On appeal, alnost nine nonths |ater, WIdernan continues to argue
sinply that "the defense needed the tine to investigation [(sic)]
the circunstances of the fingerprints.” Because W/I derman was
and remai ns unable to state what substantial favorable evidence
woul d have been unearthed during the continuance, we concl ude the
court did not abuse its discretion in denying WIderman' s request

for a continuance. Cf. State v. Lee, 9 Haw. App. 600, 604, 856

P.2d 1279, 1282 (1993) (notion for continuance of trial based
upon the unavailability of a witness nust show, inter alia, "that
substantial favorable evidence woul d be tendered by the wi tness"

(citations and bl ock quote format omtted)).

° "A notion for continuance is addressed to the sound discretion of
the trial court, and the court’s ruling will not be disturbed on appeal absent
a showi ng of abuse of that discretion." State v. Lee, 9 Haw. App. 600, 603,
856 P.2d 1279, 1281 (1993) (citation omtted).

- 35-



NOT FOR PUBLICATION

2. Wlderman’s Mdtion for New Trial.

W | der man next contends the court erred in denying his
nmotion for newtrial. On this point, Wlderman first argues that
Pang’s offer to Apao -- to "drop"” the case agai nst Wl dernman for
$20,000.00 -- "reflects his willingness to sell out to the
hi ghest bidder and to alter his testinony.” WIdernman presents
this issue as one of "newly discovered evidence"! because Apao
did not come forward with his accusation until after trial.

However, the court found, after an evidentiary hearing
on Wlderman’s notion for new trial in which Pang and Apao
testified, that "the defendant’s [(sic)] allegation that Pang
attenpted to solicit noney in exchange for his recantation [is]

i ncredi ble and unworthy of belief.” Accepting the court’s
judgnment on the credibility of the witnesses and the wei ght of
evi dence, Eastman, 81 Hawai‘i at 139, 913 P.2d at 65, we concl ude
that this was not an instance of new y-di scovered evi dence
justifying a grant of Wlderman’s notion for new trial, but

i nstead, an instance of new y-fabricated evidence justifying a

10 A notion for new trial based on newly discovered evi dence
will be granted only if all of the follow ng requirenents have
been satisfied: (1) the evidence has been di scovered after trial;
(2) such evidence could not have been discovered before or at
trial through the exercise of due diligence; (3) the evidence is
material to the issues and not cunul ative or offered solely for
t he purposes of inpeachnment; and (4) the evidence is of such a
nature as woul d probably change the result of a later trial.

State v. McNulty, 60 Haw. 259, 267-68, 588 P.2d 438, 445 (1978) (citation
omtted), overruled on other grounds by Raines v. State, 79 Hawai‘i 219, 900
P.2d 1286 (1995).
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deni al .
W derman al so argues that Tayl or gave fal se testinony

at trial, based upon the sane circunstances and argunments cited

by Scanlan in his appeal. W rejected Scanlan’s argunents,
supra, and reject themhere as well. W conclude the court did

not abuse its discretion in denying Wlderman’s notion for new
trial.

3. Sent enci nq.

Last, WIderman argues that the court abused its
di scretion in sentencing! himto consecutive terns of

i mprisonnment!? at the sane tine it denied the State’'s notion for

u "The authority of a trial court to select and determ ne the
severity of a penalty is normally undisturbed on reviewin the absence of an
appar ent abuse of discretion or unless applicable statutory or constitutiona
conmands have not been observed.” Cornelio, 84 Hawai‘i at 483, 935 P.2d at
1028 (citations, internal quotation marks and bl ock quote format omitted).

12 HRS § 706-668.5 (1993) provides:

(1) If multiple ternms of inprisonnment are inposed on
a defendant at the same tine, or if a termof inprisonnent
is inposed on a defendant who is already subject to an
unexpired termof inprisonnent, the terns may run
concurrently or consecutively. Miltiple terns of
i mprisonment inposed at the sane tine run concurrently
unl ess the court orders or the statute mandates that the
terns run consecutively. Miltiple terms of inprisonment
i nposed at different tines run consecutively unless the
court orders that the ternms run concurrently.

(2) The court, in determ ning whether the terns
i nposed are to be ordered to run concurrently or
consecutively, shall consider the factors set forth in
section 706-606.

HRS § 706-606 (1993) provides:
The court, in determning the particular sentence to

be inposed, shall consider
(conti nued. .
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an extended termof inprisonnent.*® First, WIdernman avers that,

2., . continued)
(1) The nature and circunstances of the offense and
the history and characteristics of the
def endant ;

(2) The need for the sentence inposed:

(a) To reflect the seriousness of the offense,
to pronote respect for law, and to provide
just punishnent for the offense;

(b) To afford adequate deterrence to crim nal
conduct ;

(c) To protect the public fromfurther crines
of the defendant; and

(d) To provide the defendant w th needed
educati onal or vocational training,
nmedi cal care, or other correctiona
treatnment in the nost effective manner;

(3) The ki nds of sentences available; and

(4) The need to avoid unwarranted sentence
di sparities anong defendants with sinilar
records who have been found guilty of sinmilar
conduct .

13 HRS § 706-662(1) (1993 & Supp. 2002) provi des:

A convi cted def endant may be subject to an extended
term of inprisonnent under section 706-661, if the convicted
def endant satisfies one or nore of the following criteria:

(1) The defendant is a persistent offender whose
i mprisonment for an extended termis necessary
for protection of the public. The court shal
not nmake this finding unless the defendant has
previously been convicted of two felonies
committed at different tines when the defendant
was ei ghteen years of age or ol der.

HRS § 706-661 (Supp. 2002) provides, in pertinent part:

In the cases designhated in section
706- 662, a person who has been convicted of a
felony may be sentenced to an extended
i ndeterm nate term of inprisonnent. When
ordering such a sentence, the court shall inpose
the maxi mum | ength of inprisonnment which shal
be as foll ows:

(continued...)
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VWhile [WIlderman's] counsel acknow edges t hat

consecuti ve sentenci ng and enhanced sentenci ng under the
extended termstatute are not the sane, there is still
somet hing inherently wong wth sentencing a defendant to
consecutive terns where the court decides that the factors
for an extended term have not been net.

W derman does not specify what that "sonething inherently wong”
is, and we can find nothing in the |anguage of the applicable
statutes or elsewhere in the |law that supports his intuition
Second, Wl derman points to the foll ow ng coonment the court nade
at sentencing:

So after the 10 years [for re-sentencing on the
burglary in the first degree conviction], then the sentence
in the robbery termw Il gointo effect, so there’s 20 from
that. Now, ultimately, after the nandatory is passed, of
course, the Paroling Authority will take over. However,

this is all subject -- but it’s over the objection of
def ense, because ny understanding is you' |l appealing
[(sic)]?

Fromthis corment, W/I derman sonehow gl eans a transgressi on of
t he prohibition against consecutive sentencing for the sole
pur pose of maxim zing paroling authority supervision over him

State v. Gaylord, 78 Hawai‘i 127, 154-55, 890 P.2d 1167, 1194-95

(1995). The court’s comrent neither expressed nor inplied
anyt hing of the sort. W Ilderman’s |ast point of error on appeal

| acks nerit.

3, .. continued)

(2) For a class A felony--indeternminate life term of
i nprisonnent;

The minimum | ength of inprisonment for [paragraphs]
(2), (3), and (4) shall be determ ned by the Hawaii paroling
authority in accordance with section 706-669.
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III. Conclusion

In each appeal, we affirmthe Cctober 23, 2001 judgnent
of the court.

DATED: Honol ul u, Hawai ‘i, Cctober 29, 2003.
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