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NO. 24882
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BETTY LAURENE LEVY, Plaintiff-Appelleel/Cross-Appellant, v.
W LLI AM BENJAM N LEVY, Defendant-Appel | ant/ Cross- Appel | ee

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCU T
(FC-D NO. 99- 0036K)

MEMORANDUM OPI NI ON
(By: Burns, C.J., Watanabe and Lim JJ.)

Def endant - Appel | ant/ Cr oss- Appel | ee W1l iam Benjam n
Levy (WIliam appeals fromthe Divorce Decree entered in the
Fam |y Court of the Third Circuit, Judge Aley K Auna, Jr.,
presi ding, on Decenber 28, 2001. Plaintiff-Appellee/Cross-
Appel l ant Betty Laurene Levy, now known as Betty Laurene Bratwol d
(Laurene), cross-appeals.

We conclude that (1) factual parts of the August 31,
2000 "Order Re: Divorce, Spousal Support, Property Division,
Validity of Pre-Nuptial Agreement and Attorney's Fees"
(August 31, 2000 Order), the Septenber 28, 2001 "Corrected O der
on Defendant's Mtion for New Trial on Certain Issues, or to
Reconsider, Alter, or Amend Certain Parts of Order Re: Divorce,
Spousal Support, Property Division, Validity of Pre-Nuptial

Agreenent and Attorney's Fees, Filed August 31, 2000"
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(Sept enber 28, 2001 Corrected Order), and of the Divorce Decree
are not supported by substantial evidence and (2) the court erred
when it failed to allow WIlliamthe opportunity to prove the

al l egations of his Hawai‘i Famly Court Rules (HFCR) Rule 59
notion for reconsideration of a part of the Divorce Decree. As a
result, we vacate those parts and other related parts of the
August 31, 2000 Order, the Septenber 28, 2001 Corrected O der,
and the Divorce Decree and remand for further proceedi ngs

consistent with this opinion.

BACKGROUND
May 28, 1917 Birth date of WIlliam
May 5, 1937 Birth date of Laurene.

Novenber 2, 1981 Date of WIlliam s and Laurene's Pre-Nupti al
Agreement (Pre-Nuptial Agreenent) stating, in
rel evant part, as follows:!?

4. Each party shall, during his or her lifetime, keep and
retain sole ownership, control and enjoyment of all property, real
and personal, now owned or hereafter acquired by himor her and
regardl ess of where |ocated, free and clear of any claimby the
ot her . ?

! Hawaii Revised Statutes Chapter 572D (1993) is Hawai‘i's Uniform

Premarital Agreement Act.

2 No interpretation of the phrase "now owned or hereafter acquired
by him or her" was argued or made. Does it refer to only legal title or does
it include equitable title?
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Novenber

June 12,

8. (a) If at any time after their marriage, [WIIliamn
and [ Laurene] separate (within the intendment of that term as
defined in subparagraph 8(e) of this agreement) [Laurene] shall be
entitled to receive from[WIlliam . . . the ampunts recited in
subparagraph 8(b).

(b) [Laurene] in the event of separation shall be
entitled to an i mmedi ate payment of $10,000 in cash. In addition
she shall be entitled to $2,100 per nonth for each full month
bet ween the date of the marriage and the date of the separation
but not |ess than 24 months nor more than 120 nonths regardl ess of
the length of the period between the marriage and the separation

(c) The monthly payments contenplated in this
paragraph 8 shall cease at the death or remarriage of [Laurene].
[ Laurene] shall be deemed to have remarried for this purpose if
she enters into an open and continuing cohabitation arrangement
(sometimes colloquially referred to as "living together") with a
man whet her or not preceded by a legally recognized formal
marri age

(d) [WIliam s] obligation under this paragraph 8
shall survive his death and be an obligation of his estate
thereafter.

(e) Separation for purposes of this agreement shal
mean the parties ceasing to |live together as husband and wife with
a stated resolve on the part of either party to |live separately,
whet her or not such separation is acconpanied by a written
agreement or judicial proceeding

10. [ Laurene] agrees that assum ng conpliance by [WIIliam
and [WIllian s] estate with the terms of this agreement, she wil
make no claim for support, alimony, division of property or
interest in [WIlliam s] estate under any circumstances.

19, 1981 WIlliamand Laurene were narri ed.

1989 W liam executed a charitabl e remai nder
annuity trust (the CRAT) naned the
"WIlliam B. Levy Irrevocable Annuity
Trust[.]" The CRAT naned Wlliamas its
Trustee. WIIliamconveyed the follow ng
property to the CRAT:
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600 Class A Units of Mdfarms Limted Partnership

500 Class B Units of Mdfarms Limted Partnership

1,000 Class C Units of Mdfarnms Limted Partnership
10 General Partnership Units of Mdfarms Limted Partnership?

The CRAT states, in relevant part, as
fol |l ows:

FI RST: The Trustee shall hold and di spose of the Trust
Estate as follows:

(A (1) (a) For each taxable year during the Annuity
Trust Period (as described in Subparagraph (1)(c) of this
Section (A)), except as modified by Paragraph 5 of this
Section (A), the Trustee shall pay jointly to or for the use of
Wlliam B. Levy and Laurene Levy (hereinafter sometimes called the
"Beneficiary" or "Surviving Beneficiary" singularly or the
"Beneficiaries" collectively) in equal shares for their joint
life, and then to the survivor of them for his or her life, the
Annuity Trust Amount (as described in Subparagraph (1)(b) of this
Section (A)).

(b) The "Annuity Trust Anount" shall be an
amount equal to eleven and two-tenths percent (11.29% of the
initial net fair market value of the assets of the Trust Estate

(c) The period beginning on the date of the
execution of this Annuity Trust Agreement and ending on the date
of death of the Surviving Beneficiary shall be called the "Annuity
Trust Period."

(d) The Trustee, with the consent of each
Beneficiary, may pay anounts other than the Annuity Trust Amount
to or for the use of any organization described in Code
Section 170(c).

3

Appel l ee W I

In a September 11, 2000 decl aration, Defendant-Appell ant/Cross-
l'iam Benjam n Levy (WIlliam stated that

in 1980 a famly business partnership, Mdfarms Limted
Partnership (hereinafter "M dfarms"), was created with ny son and
me as General Partners, and my daughter as a Limted Partner. The
nature of the business was real estate investment of the principa
assets, which consisted of approximately 620 acres of farm and.
This | and was acquired by the exchange of properties many years
before my marriage to [Plaintiff-Appellee/Cross-Appell ant

Betty Laurene Levy (Laurene)]. Prior to certain recent sales in
1999 of this land, Mdfarnms earned income fromrental of vacant
agricultural Iand.
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(2) The Annuity Trust Amount shall be paid in equa
quarterly installments on or about the |ast days of March, June
Sept ember and Decenber of each taxable year of the Annuity Trust.

(3) The taxable year of the Annuity Trust shall be
the twel ve-month period endi ng Decenber 31.

(4) No additional contributions may be made to this
Annuity Trust after the Grantor's contribution hereunder as
described in Schedul e A

(6) Any income of the Trust Estate not required to
be distributed currently hereunder shall be added to and becone
part of the principal of the Trust Estate

(B) Upon the term nation of the Annuity Trust Period, the
Annuity Trust shall term nate, and the entire Trust Estate, other
t han any amounts then due to the Beneficiaries or Beneficiary or
either of their estates, shall be paid over and distributed to the
foll owing organi zations in the followi ng proportions: one-fifth
(20% to the University of M chigan, Ann Arbor, M chigan, . . . ;
fifteen percent (15% to the Coll ege of Engineering at the
Uni versity of M chigan, Ann Arbor, M chigan; and sixty-five
percent (65% to be divided equally among the following
[twenty-one charitable] organizations].]

The Annual Annuity Trust Amount was
approxi mately $224, 000. 00 per year, or
$18, 666. 67 per nont h.

The CRAT aut hori zed

that the Grantor, at any time by testamentary or inter vivos
instrument, may designate one or more charitable organizations

to be added to or substituted for the Remai ndernmen named
herein, and may change the percentage distributions to the named
and/ or substituted or added Remai ndernmen].]

Decenber 4, 1989 An "Armendnent to WIlliam B. Levy Irrevocabl e
Annuity Trust" (Anmendnment) was signed by
WIlliamas Trustee. As Beneficiaries,
Wl 1liam and Laurene consented to this
Amendnent. There is no evidence of the
consent of any of the renai nder
beneficiaries. This Arendnent states, in
rel evant part, as foll ows:
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(A (1) (a) For each taxable year during the Annuity Trust
Period (as described in Subparagraph (1)(c) of this Section (A)),
the Trustee shall pay jointly to or for the use of

Wlliam B. Levy and of Laurene Levy, as |long as she shall be
married to and living with WIlliam B. Levy, (hereinafter sonmetines
called the "Beneficiary" or "Surviving Beneficiary" singularly or
the "Beneficiaries" collectively) for their joint life, or until

such time as Laurene Levy shall no |longer be married to and living
with Wlliam B. Levy, and then to WIlliam B. Levy or, if he is not
then living, to Laurene Levy, if she survives WIlliam B. Levy and
is married and living with WIlliam B. Levy at his death, for his
or her life, the Annuity Trust Amount (as described in

Subpar agraph (1) (b) of this Section (A)).

January 1999 Laurene paid $5,000 to her attorney via

Wlliams VISA card

February 3, 1999 Laurene filed the Conplaint for D vorce.

May 25, 1999 Judge Victor M Cox entered an "Order on

August 24,

Plaintiff's Mdtion for Tenporary Relief Filed
February 12, 1999" stating, in relevant part,
as follows: "Tenporary support is awarded to
[ Laurene] in the anpbunt of $3,000.00 per
nont h, payable on the 1lst of each nonth,
comenci ng February 12, 1999, without
prejudice to any party's clains or defenses
as to the ultimte decision on any issue[.]"

1999 Judge Cox entered an "Anended Deci si on/ Order
on Defendant's Mdtion for Rehearing,
Reconsi deration and Further Relief Filed
May 17, 1999." "[WIlian] shall advance to
[ Laurene's] attorney the anpbunt of $5[,]000
for fees and costs within ten days of this
order without prejudice to any parties[']
clainms or defenses as to any issue on final
di sposition.”

Novenber 29, 1999 WIlliamfiled his position statement. In

April 12,

essence, he sought enforcenent of the Pre-
Nupti al Agreenent.

2000 The "Third Anmended Asset and Debt Statenent
of WIlliam Benjam n Levy" was filed. It
states that WIlliamowns a "CRT - Note
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April 12,

April 14,

Recei vabl e" val ued at $1, 462, 447 and a
"CRT - Annuity Receivabl e" val ued at
$520, 165.

2000 The "Third Amended | nconme and Expense
Statenent of WIliamB. Levy" was fil ed.

2000 Laurene filed "Plaintiff's Position
Statenent” stating, in relevant part, as
fol |l ows:

If the Prenuptial Agreenent is found to be valid, the court
needs to consider the disposition of all of the property,
retirement plans and marital income earned during the marriage
whi ch are not covered under the ternms of the prenuptial agreenent,
as well as a determi nation of a fair and reasonabl e amount for
alimony at the present tinme.

Laurene did not identify "the property,
retirement plans and marital inconme earned
during the marriage which are not covered
under the ternms of the prenuptial
agreenent[.]" Laurene |ikew se did not
explain how, in light of paragraph "4" of the
Pre-Nuptial Agreenent, there could be any
such "property, retirenment plans and marital

i ncone[.]"

May 22, 2000 The "Asset and Debt Statenent of Laurene

Levy" was fil ed.

May 22, 2000 The "I ncome and Expense Statenent of Laurene

Levy" was fil ed.

May 26, 2000 Judge Auna held a trial. The first question

addr essed was whet her the Pre-Nupti al
Agreenment was valid and enforceabl e.

June 1, 2000 The trial continued.

June 2, 2000 The trial continued and was conpl eted. One

of the exhibits received into evidence was
Exhi bit No. 74, which is WIlliam s "Persona
Fi nanci al Statenent As of March 16, 1999."
Onits page 4, it lists the follow ng
Accounts and Notes Receivable by WIIliam
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CRT- Not e Recei vabl e 1,838, 807
CRT Annuity Receivable 143, 805
DI - Loan Receivabl e 90,173

TOTAL 2,072,785

It further states as foll ows:

Re: Charitable Remainder Annuity Trust (CRT)/Midfarms, L.P.

The following is a description of this plan, word for word, as
written by Chris Singleton, Merrill Lynch, on June 2, 1989

A charitable remainder annuity trust is an irrevocable trust
in which the donor retains an income interest in the
property transferred to it for life or for a term of years,
with the remai nder interest in the trust to pass to one or
nore qualified charities on termnation of the life interest
or the designated term If properly structured in
accordance with Internal Revenue Code requirements, creation
and funding of such a trust qualifies for income, estate

and gift tax deductions.

Under an annuity trust arrangement, you receive an annuity
fromthe trust, payable in an annual anount which is
determ ned as either a stated sumor with reference to a
fixed percentage of the initial value of the trust. Based
upon your cash flow needs, and an analysis of the tax
benefits that would accrue to you under various payout
rates, the annual payment from your annuity will be
approxi mately $224,000.

Under the annuity trust arrangement, you will be entitled to
receive the same dollar amount each year regardl ess of any
increase or decrease in the value of the trust.

1-CRT Note Receivable $1,838,807: This is the present value as of
3/16/99 which includes all the Prom ssory Notes |ess any

di stributions/paynments made to [WIIliam]. Prom ssory Notes, done
on a quarterly basis, are transacted in the formof a "Letter of
Aut hori zation"—-$55,513.13 for the first two quarters, and
$55,513.14 for the last two quarters. The first Promi ssory Note

t ook effect Decenber 18, 1989, in the amount of $123,497.17 which
was the initial payment for the short taxable year June 12-
December 31, 1989

2-CRT Annuity Receivable $143,805: The net fair market val ue of
[WIlliam s] interest in Mdfarms Limted Partnerships gifted into
the CRT is $1,982,612.00. Taking this figure at the elected

11. 20% Payout Rate, equals $222,052.54 which is the amount to be
received for each full taxable year (this ampunt is processed
quarterly as indicated in Item1). So the difference between
$1,982,612 and the CRT Note Receivable bal ance of $1,838,807 is
[sic] indicated here as the long termor future paynents expected
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3-DI Loan Receivable $90,173: This is the total Principal bal ance
only, due fromthe Del steel | oan

The court orally decided that, in the
Pre-Nuptial Agreenent, (1) the property

di vision provision is valid and enforceabl e
and (2) the spousal support amount is
unconsci onabl e and unenf or ceabl e.

June 15, 2000 Laurene filed a nmenorandum on property
di vi si on and spousal support stating, in
rel evant part, as foll ows:

[WIlliaml admtted at trial, that at the time he created the
[CRAT] in 1989, he gifted to [Laurene] a one-half interest in the
income to be paid by trust. From 1989 to the date of separation
[WIliam accepted prom ssory notes fromthe [CRAT] in |lieu of
payment of the incone interest payable to the parties. By the
date of separation, these prom ssory notes fromthe trust payable
jointly to the parties totaled $1,838,807.00. [WIliam admts he
has not paid [Laurene] any of the income or any portion of these
promi ssory notes to [Laurene].*

[ Laurene] should be awarded her one-half interest in the
prom ssory notes together with any accrued but unpaid interest
fromthe date of separation to the present. [ Laurene] should al so
be awarded her one-half of the income stream from the [CRAT] from
the date of separation. All other separate property held in the

parties' individual names should be awarded to the party in whose
name the property is held, or in whose possession the property is
hel d.

The Court determ ned that the spousal support provision of
the Prenuptial Agreement was unconsci onable. The Court should now
determ ne reasonabl e and equitable support for [Laurene] applying
the factors set forth in HR S. 8 580-47. [ Laurene] should al so
be awarded [a] one-time payment of $20,000.00 ($10,000.00 adjusted
for inflation) provided in the Prenuptial Agreement to allow her
to set up her own household. The Court should exercise its

4 Thi s paragraph, which the court ultimtely agreed with, is

m sl eading. Generally, it m sunderstands the wording of the charitable
remai nder annuity trust (the CRAT) and the definition of the word "income".
Specifically, the first sentence m srepresents the wording of the CRAT. The
second and third sentences allege the followi ng facts neither admtted by

W Il liam nor supported by substantial evidence: (a) that WIIliam accepted
prom ssory notes fromthe CRAT "in |ieu of payment of the income interest
payable to the parties” and (b) these prom ssory notes fromthe CRAT are
"payable jointly to the parties[.]" The fourth sentence m srepresents that
"these prom ssory notes"” have "income". WIlliam alleges that the prom ssory
notes are in the anount of his | oans and are payable without interest.

9
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di scretion and reject the prenuptial provision requiring the
term nation of spousal support upon the cohabitation by [Laurene].

August 31, 2000 The court entered its August 31, 2000 Order
stating, in relevant part, as foll ows:
1. The parties . . . separated on February 12, 1999
7
f. Unli ke spousal support provisions, the

unconscionability of provisions in the Agreement governing
di vi sion of property nust be evaluated at the time the Agreenment
was execut ed

8. The Court finds and concludes that the Agreement was
freely and voluntarily made.

9. The Court finds and concludes that the provisions
regardi ng spousal support (Paragraph No. 8) and division of
property (Paragraph No. 4) of the Agreenent are not integrated

11. The Court finds and concludes that the property
di vi sion provision (Paragraph 4) of the Agreement is not
one-sided

b. . . . [Tl herefore, it is enforceable.

12. The Court finds and concludes that Paragraph 8(b) of
the Agreenent regarding the anount of spousal support is
one-sided, and thus, unenforceable. All other subsections of
Par agraph 8, including the remaining portion of Paragraph 8(b),
are not one-sided, and thus, enforceable

a. Par agraph 8(b) of the Agreement pertaining to the

amount of spousal support nust be evaluated at the time of the
di vorce by considering all relevant factors and circunstances

b. Par agraph 8(b) of the Agreement called for spousa
support upon separation as follows: $10,000 i nmedi ate payment and

10
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$2,100 per nonth for a maxi mum of 10 years. It also called for
the spousal support to survive the death of [WIIliamn].
C. If this provision had an inflation factor . . . or

some other factor that would allow a review of the financia
condition of the parties at the time of divorce, then perhaps that
provision of the Agreement would not have been so one-sided

d. Al t hough the ampunts stated in Paragraph 8(b) may have
been reasonable at the time of execution (and the evidence has
supported this conclusion), due to changed circunmstances
enforcement would be unconsci onable today given the present
circunmstances of the parties.

13. The Court finds and concludes that spousal support in
the amount of $8,000.00 (inclusive of taxes) per month from
March 1, 1999 (the month after the date of separation) to
February 29, 2000 (the month commenci ng cohabitation) is
reasonabl e and equitable under the circunmstances. [WIlliam is
entitled to a credit for all payments made under a previous court
order for tenporary spousal support.

15. [WIlliam created an Irrevocable Annuity Trust dated
June 12, 1989 ("Trust") and gifted a one-half interest in the
income of the Trust to [Laurene]. From 1989 to the date of
separation, [WIlliam accepted prom ssory notes fromthe Trust in
l'ieu of paynment of the income interest payable to the parties. By

the date of separation, these prom ssory notes payable jointly to
the parties totaled $1,838,807.00. No cash paynments have been
made to [Laurene]. The Trust has not been amended to excl ude

[ Laurene]. [Laurene] is entitled to a one-half interest in the
promi ssory notes; to be paid in accordance with the terns as set
forth in the prom ssory notes. Furt her, [Laurene] is awarded
one-half of the inconme fromthe Trust fromthe date of separation
to be paid pursuant to the terms of the Trust.

16. Par agraph 8(b) of the Agreement indicated a |unp sum
payment of $10, 000 upon separation. [WIlliam testified that this
lump sum paynment was to get [Laurene] through the initial stages
of the divorce. [WIliam has already paid [Laurene] a total of
$15, 000. 00 as and for [Laurene's] attorney's fees and costs. The
Court considers these paynents reasonable and equitable and wil
not order [WIlliam to make any further payments to [Laurene] for
her attorney's fees and costs.

Based upon the foregoing and for good cause shown,

I T IS HEREBY ORDERED, ADJUDGED, AND DECREED t hat

3. [WIliam shall pay [Laurene] as and for spousa
support the amount of $8,000.00 (inclusive of taxes) per month

11
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from March 1, 1999 to February 29, 2000. [WIlliam is entitled to
a credit for all paynments made under a previous court order for
temporary spousal support.

4, [Laurene] is entitled to a one-half interest in the
prom ssory notes ($1,838,807.00); to be paid in accordance with
the terms of the prom ssory notes.

5. [ Laurene] is awarded one-half of the income fromthe
Trust from the date of separation; to be paid pursuant to the
terms of the Trust.

Septenber 11, 2000 WIlliamfiled "Defendant's Mtion for New
Trial on Certain Issues, or to Reconsider,
Alter, or Amend Certain Parts of Order Re:
Di vorce, Spousal Support, Property D vision,
Validity of Pre-Nuptial Agreenent and
Attorney's Fees, Filed August 31, 2000" (HFCR
Rul e 59 Motion) seeking

an order granting a new trial solely on the findings of fact and
concl usions of |aw stated and contained in paragraph 15, of the
August 31, 2000 Order, and/or pursuant to Rule 59(e), HFCR, an
order to reconsider, alter or amend solely the findings of fact
and conclusions of |aw stated and contained in paragraph 15, of
t he August 31, 2000 Order

In an acconpanyi ng nmenor andum counsel for
WIlliamstated

[WIliam seeks a new trial or reconsideration, alteration
or amendment of the followi ng findings of fact and concl usi ons of
| aw cont ai ned in paragraph 15, because they were not supported by
a preponderance of the evidence, are factually incorrect, and
because of unfair surprise and |ack of notice

1. That [Wlliam gifted a one-half interest in the income of
the Trust to [Laurene].?®

2. That from 1989 to the date of separation, [WIlliam accepted
promi ssory notes fromthe Trust in |lieu of payment of the income
i nterest payable to the parties

3. That no cash payments have been nade to [Laurene].
4. That the Trust has not been amended to exclude [Laurene].
> Wlliamadmts that "annual paynments" were due and payable to
Wl liam and Laurene fromthe CRAT while Laurene was "married to and |iving
with" Wlliam WIlliam alleges that all "annual payments” due and payable

were paid to WIlliam and Laurene

12
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5

That [Laurene] is entitled to a one-half interest in the

prom ssory notes; and

6

That [Laurene] should be awarded one-half of the income from

the Trust fromthe date of separation

I n an acconpanyi ng decl aration, WIIliam
stated, in relevant part, as follows:

The basis of this mption is that | was caught conmpletely by
surprise by the position taken by [Laurene] on the | ast day
of trial, and argued extensively in her June 15, 2000 post
trial memorandum Al though | carefully read all of the

pl eadings in this case, taking particular care to understand
the positions espoused by [Laurene], | did not understand
fromanything | saw or read that she was claimng that | had
irrevocably gifted to her a one-half interest in the income
or prom ssory notes that | signed as Trustee of ny
Charitabl e Remai nder Trust, also referred to as ny
Irrevocabl e Annuity Trust or Charitable Remai nder Annuity
Trust, that | established in 1989. I was also surprised by
the claims, which were obviously false, nmade by [Laurene's]
counsel in her post trial menmorandum

As stated in my Answers to Interrogatories in this case
verified on September 4, 1999, in 1980 a famly business
partnership, Mdfarms Limted Partnership (hereinafter

"M dfarms"), was created with my son and me as Genera
Partners, and ny daughter as a Limted Partner. The nature
of the business was real estate investment of the principa
assets, which consisted of approximtely 620 acres of

farm and. This |and was acquired by the exchange of
properties many years before my marriage to [Laurene].

Prior to certain recent sales in 1999 of this | and, M dfarns
earned income fromrental of vacant agricultural |and

Only my partnership interests in Mdfarnms, not the |and
itself, were transferred to the CRAT. This transferred
interest was valued at $1,982,612.00, based on the net fair
mar ket value of my Mdfarms interest, at the date of the
transfer into the Trust. In exchange for nmy transfer to the
CRAT of my partnership interests, the trust guaranteed an
"annuity", not a "gift", payable in an annual amount to the
beneficiaries (myself and [Laurene]) or for our use unti
the term nation of the CRAT period, after which time, the
remai nder interest in the CRAT would be passed on to the
various charities chosen. The CRAT was designed to

term nate at the date of death of the Surviving Beneficiary
or when it ran out of nonies.

Shortly after creating the CRAT, | realized that it
over|l ooked the clear intentions in ny pre-marital agreement.

13
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Consequently, | had the CRAT amended to conformto ny
pre-marriage contractual agreenent. | discussed this with

[ Laurene], and she signed and consented, and acknow edged
recei pt of the Amendment to the CRAT on Decenber 4, 1989
(Exhi bit "B", annexed hereto). As the attorneys advised ne,
by amendi ng the CRAT, something | had the right and power to
do as Trustee, pursuant to Article THIRD(A)(ii) of the June
1989 CRAT, [Laurene's] interest in the trust's income was
made contingent upon her being married to and living with
me. The creation of the Trust was not a "gift" to

[ Laurene], because as Trustee | had the power, acting alone
to amend the CRAT in any manner | chose, consistent with the
I RS Code and Treasury Regul ations.® When |I created the CRAT
I did not intend to make any irrevocable gift.

10. Unfortunately, since the June 1989 creation of the CRAT the
additional trust incone expected fromthe sale of the farm
| ands was del ayed. Until such time that sufficient trust
i ncome would become avail able, Merrill Lynch and their
attorneys required that a prom ssory note be executed by nme
as Trustee of the CRAT, so that | could borrow from nyself
i ndividually and | ater as Grantor and Trustee of the
Revocabl e Trust of WIlliam B. Levy dated February 21,1975
as amended, in order to neet the CRAT's guaranteed
quarterly annuity paynents. (Exhibits "C" and "Cl", annexed
hereto is a true and correct copy of the forns of the
prom ssory notes used).

11. [ Laurene] was never a party to, included or named in, or a
beneficiary of any of the prom ssory notes. The prom ssory
notes were never made payable to myself and [Laurene]
jointly. The CRAT's only obligation under these prom ssory
notes is to nme individually or as Trustee of ny 1975
Revocabl e Trust.

12. In addition to the prom ssory notes, Merrill Lynch required
signed Letters of Authorization (LOA), which were all signed
by me and [Laurene], for each account that the nonies had to
move from and to, the three Cash Management Accounts (CMA)

/1 nvestor accounts at Merrill Lynch. [ Laurene] signed "her
consent" to all these authorizations. (Exhibit "D", is an
exanmpl e of these LOAs). Basically, Merrill Lynch performed

internal transfers among my CMA accounts to allow for the
quarterly payments required by the CRAT. Thus, the nmoney
was al ways avail able for the CRAT to make the quarterly
annuity payments. I never accepted the prom ssory notes
fromthe Trust in |lieu of payment of the annuity income
payments to nyself and the Plaintiff as [Laurene] argues and
the court found. AlIl such annuity payments were in fact
made by the CRAT. This nmoney, in the form of the CRAT's

6 Wlliamdid not point to any |language in the June 12, 1989

"W lliam B. Levy Irrevocable Annuity Trust" supporting this statenment and we
did not find any such | anguage
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annuity income paynments, was marital income, which is in
part what we used to support the lifestyles of nyself and
[ Laurene] during our marriage. To conclude that no cash
payments of these moneys were made to [Laurene] is factually

i ncorrect.

13. The CRAT annuity payments were nade to us or for our use
every quarter, and were used to sustain and pay for our life
style and needs. The FIRST Article, Section (A (l)(a) of
the CRAT provides: ". . . the Trustee shall pay jointly to
or for the use of Wlliam B. Levy and Laurene Levy . . . in
equal shares for their joint life and then to the survivor
of them for his or her life the annuity trust amount.
(Emphasi s added). All of these payments were made fromthe

CRAT to us, and used by both of us to support ourselves.

14. In fact, the CRAT now owes me personally nore than
$1, 400, 000 on the prom ssory notes, as a result of the
pre-marital noney | personally | oaned to the CRAT in order
for it to have the resources to pay the inconme to us or for
our use.

15. Finally, in May 1999 approximately 77.5 acres of |and
bel onging to Mdfarms was sold, and the CRAT received its
payment from M dfarms. Subsequently, more of the | and has
been sold, with further corresponding distributions made to
t he CRAT.

16. Thus, for the Court to find that | accepted prom ssory notes
fromthe Trust in |lieu of payment of the incone interest to
the parties is factually wrong; for the Court to find that
these prom ssory notes were payable jointly to the parties
is factually wrong; for the Court to find that no cash
payments were nade to [Laurene] is factually wrong; for the
Court to find that [Laurene] is entitled to a one-half
interest in the prom ssory notes is legally and factually
wrong; and for the Court to find [Laurene] is entitled to
one-half of the income fromthe Trust since the date of
separation is factually and |legally wrong.

(Enphases in original.)
Exhibit "E" to WIlliams declaration is a

| etter dated Septenber 11, 2000, from
WIlliam s counsel in New York to counsel for

Laurene in Hawai ‘i, stating, in relevant
part:
I am responding to your request that | describe the origin
and history of operations of the Wlliam B. Levy Irrevocable
Annuity Trust ("Trust"). You have asked ne both because | amthe

attorney who drafted the trust and because, as an attorney with a
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concentration in the areas of trust and estate |aw and exenpt
organi zation law, | am conpetent to comment upon the Trust.

[WIliam s] intent was that some of the partnerships
real estate would be sold so that the Trust would be able to nmake
its required annuity payment to the Levys from a conbi nati on of
rental income and sal es proceeds distributed fromthe
partnerships. |In fact, when the Trust was executed, [WIIliam
i ndi cated confidence that a sale could be arranged within a matter
of months.

In October of 1989, while | was on maternity | eave,
[WIliam contacted a coll eague of m ne, Douglas Allen, at Reid &
Priest to anmend the document to be in accord with [WIIlian s]
prenuptial agreement with [Laurene].

[WIliam at the end of 1989 contacted M. Allen again to
explain that certain of the real property owned by the
partnerships was mred in Del aware condemnati on proceedi ngs and
t hat therefore no sales had occurred. As a result, the Trust had

insufficient cash to make the required annuity payout. After
di scussion, [WIlliam opted to make an interest-free loan to the
Trust so that it would have cash to distribute the annuity. The
| oan was made from [W I liam s] personal or revocable trust
account; [Laurene] did not participate in the |loan. The Trust
then made its required annuity paynent; | amtold that the payment
went into a joint account. The Trust also issued to [WIIliam
personally a prom ssory note in the ampunt of the | oan. | have
reviewed a copy of the prom ssory note drafted by Douglas Allen
and it was payable to [WIlIliam individually.

In early 1997, | was contacted by [WIliam and his

advi sors, including his accountant, and |earned that,
unfortunately, the state proceedi ngs had continued unresol ved and
that as of that time no property had been sol d. I was informed
that [WIliam had continued annually a pattern of making
interest-free |l oans from his personal assets to the Trust so that
it could make its required payouts. The Trust made its required
annuity payments each year, reportedly into an account owned
jointly by [WIlliam and [Laurene], and each year issued to
[WIliam a prom ssory note. I have been told that each note was
model ed on the one drafted by Douglas Allen, so that all of the
notes were made to [Wlliam personally. Through this mechani sm
the Trustee had cash each year sufficient to satisfy the Trust's
obligation to make the annual annuity payment on a timely basis
The prom ssory notes were not issued in |lieu of the annuity
payments.

I have been informed by [WIllianm s] office that properties
began to be sold | ast year, elimnating the need for [WIlliam to
make additional | oans to the Trust. However, | understand that
there are still amounts owing to [WIlliam as the holder of the

not es.
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Sept enber

(Enphases

Cct ober 5,

Cct ober 9,

21, 2000 Laurene filed her objection in which she
stated, in relevant part:

[WIlianm s] assertion that he | oaned the money to the trust
to pay the income interest is not supported by the very
document ation that he attaches to his Affidavit as Exhibit D which
shows that the money purportedly | oaned to the Irrevocable Annuity
Trust to pay the income interest came fromthe joint account which
is where those inconme proceeds were actually deposited
Therefore, it is disingenuous to believe [WIIliam s] assertions
that he individually |oaned the noney to the Irrevocable Annuity
Trust.

in original.)

2000 Wlliamfiled his reply essentially repeating
his prior allegations.

2000 Judge Auna heard argunents on the HFCR
Rul e 59 Motion and stated, in relevant part,
as follows:

[Tl here are actually two questions for this Court. One is whether
or not the amendnent is an effective amendment

The second issue is what [WIlliam argues is that it was not
agift . . . because [WIlliam had revoking powers, hence it was
not a gift and therefore would not be included in this category
three property.

I think if the Court were to make decisions on those two
issues, then | think things would fall into place one way or the
other. And so what |I'm going to ask is you folks to help ne out
here.

I"d like to have menmorandum of | aw addressing those two
issues and then the Court will make a decision on whether or not
good cause has been shown to grant a new trial or in the
alternative . . . nodify the Court's previous order to elimnate
paragraph 15 of the findings of fact and conclusions of |aw.

November 9, 2000 Counsel for Wlliamfiled a nenorandum I n

it, one of the argunents he nmade was t hat
"[WIlliam s] clear intent to nmake [Laurene's]
interest in the trust future inconme was
contingent on her remaining married to and
l[iving with [WIliam." It appears that this
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limtation was his only reason for arguing

that Wlliamdid not "gift" "a one-half interest in the inconme of
the trust to [Laurene][.]"

Novenber 13, 2000 Counsel for Laurene filed a nenorandum In
it, she argued that (1) the CRAT was a
conpleted gift, (2) WIlliamdid not have the
power to anmend the CRAT w thout disqualifying
t he CRAT under Section 664 of the Internal
Revenue Code, and (3) WIliamdid not
successfully anend the CRAT because he failed
to obtain the consent of all of the
remai nder nmen.

August 13, 2001 Judge Auna orally decided, in relevant part,
as foll ows:

Now, [Laurene] . . . argues that because the University of
M chigan . . . had not signed the amendment, the amendnent is not
enforceable . . . , hence, there was no amendment, and then goes
on to argue about the Internal Revenue Service and charitable
remai nder trust and so forth. And what | | ooked at and have
concluded . . . that [Laurene] is a very know edgeabl e individua

and had the benefit of resources available to her to assist her in
maki ng deci si ons and that even before the marriage, before the
parties were married. And so as it at |least relates to her, you
know, those changes were made and she was —- she understood what
those changes were.

I did find before that the [CRAT] was not anmended to excl ude
her and that is true. It did not exclude her. It just changed
the time in which she could receive benefits.

Now, as the evidence has been presented to nme, and this

woul d be Exhibit number 74, that prom ssory notes were made
in lieu of actual payment and those prom ssory notes, at |least to
the date of separation, totaled $1,838,807.°

Now, as we know, prom ssory notes are just that. It's a
specific amount to be paid at a time stated, whether it be over
time or one lump sum

The problem |'ve had in this case was that there was no
evidence of the prom ssory notes presented. And so what | have —-
have had to deal with was just what was presented, a financia
statement indicating that there were promi ssory notes. And as we

7

Plaintiff's Exhibit No. 74 is not substantial evidence "that

prom ssory notes were made in |lieu of actual payment[.]"
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Sept enber

|l ook into that financial statement, at least it was quite — quite
clear to the Court that payments were to be made at some point in
the future.

Now, you know, all this read in conjunction with the
prenupti al agreement indicates to me that there was a clear
intention of the parties that if and when [Laurene] and [WIIliam
no longer lived together, in order [sic] words separated or were
no | onger married, that that would be the end of at |east nost of
the portion of the agreement that they entered into

And so the Court is going to |look at the date of separation
which |I've done so already, as the end date for any —- any
financial obligation pursuant to the irrevocable annuity trust and
the amendnment thereto. If [WIlliam has problens with the IRS or
whoever —- whatever agencies that are out there | ooking over
charitable trusts, it's something that he's going to have to dea
with if the trust was not making a profit, or at |east what |'ve
got to deal with is what's before ne.

So having said all of that, the Court is going to amend
finding number 15 to delete that portion that refers to any
income® fromthe trust after the date of separation, to wit, the
| ast sentence of number 15. . . . Reconsi dering the Court's
deci sion, the Court is going to delete order number 5. So that
woul d be the order of the Court with regards to that issue

28, 2001 Judge Auna entered the Septenber 28, 2001
Corrected Order stating, in relevant part, as

fol |l ows:

1. . . . The parties . . . separated on February 12, 1999[.]

5. The [CRAT] states that the Trustee shall pay the [ CRAT]
benefits jointly to or for the use of both parties as |long
as [Laurene] was married to and living with [WIlIliam.

7. The date of the parties' separation is the end date for any

financial obligation to [Laurene] under the [ CRAT].

8. Trial Exhibit 74 refers to promi ssory notes totaling
$1,838,807.00 given in lieu of payment of benefits under the
[ CRAT]. Although no evidence of the prom ssory notes was
presented at trial, [WIlliam s] financial statements
reference prom ssory notes.

The continuing reference to "income fromthe Trust"” is m sleading
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Cct ober

November

December

9. Regardl ess of the possible consequence that may result to
[WIlliam fromthe Internal Revenue Service due to the
failure of the University of Mchigan to sign the Amendment
to the [CRAT], [Laurene] knew of and consented to the change
in the [CRAT].

10. FOF #15 of the Order of August 31, 2000 is anmended by the
deletion of the | ast sentence of that paragraph. This
sentence, reading "Further, [Laurene] is awarded one-half of
the income fromthe Trust fromthe date of separation; to be

pai d pursuant to the terms of the Trust", is removed from
FOF #15.
11. Concl usions [sic] of Law #5 of the Order of August 31, 2000

is accordingly deleted in its entirety.

8, 2001 Laurene filed a notion for reconsideration of

t he Septenber 28, 2001 Corrected Order.
Essentially, she challenged the Court's
application of the Anendnent to her.

2, 2001 The court entered an "Order Granting
Plaintiff's Motion for Attorney's Fees and
Costs Filed June 15, 2001" (Novenber 2, 2001
Order) stating, in relevant part, as
follows: "[Laurene] is awarded Six Thousand
and No/ 100 Dol | ars ($6,000.00) as and for
attorney's fees and costs for the post-trial
period[.]"

28, 2001 Judge Auna entered the Divorce Decree
stating, in relevant part, as follows:

(7)  ALI MONY

[WIliam shall pay to [Laurene] spousal support in the
amount of $8,000.00 (inclusive of taxes) per nonth from March 1,
1999 (the nonth after the date of separation) to February 29, 2000
(the month commenci ng cohabitation). [WIliam shall be entitled
to a credit for all payments nade under a previous court order for
t emporary spousal support.

(8) PROPERTY DI VI SI ON

A. [Laurene] is entitled to a one-half interest in the
prom ssory notes which, by the date of separation, equals
$919, 403.50 (one-half of $1,838,807.00), accepted by [WIIlian
fromthe [ CRAT], dated June 12, 1989, in lieu of payment by the
Trust of the income interest to the parties, to be paid in
accordance with the terns as set forth in the prom ssory notes.
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E. [WIliam has already paid to [Laurene] a total of
$15, 0000. 00 as and for [Laurene's] attorney's fees and costs
through the divorce trial. This Court considers these paynments
reasonabl e and equitable and will not order [WIlliam to nake any
further payments to [Laurene] for her attorney's fees and costs,
except as noted in the Novenmber 2, 2001 Order Granting Plaintiff's
Motion for Attorney's Fees and Costs, filed June 15, 2001

(9) OTHER MATTERS

A. Al'l provisions of the Pre-Nuptial Agreenment signed by
[ Laurene] on November 2, 1981, and by [WIliam on November 13
1981, except as stated herein, are valid and enforceable.

WLLIAM'S PO NTS ON APPEAL

In his points on appeal, WIIliamcontends that the
court reversibly erred when it:

1. failed to accord Wlliama new tri al

2. deci ded that WIIliam accepted the prom ssory notes
fromthe Trust in lieu of paynent by the Trust to the parties;

3. awar ded Laurene one-half of the prom ssory notes;
and

4, found that no cash paynents were made to Laurene.

In Williams reply brief, counsel for WIIliamstates,
in relevant part, as follows:

[WIliam appeals fromthose portions of the Divorce Decree

and post trial Orders . . . which found: that he accepted
promi ssory notes payable jointly to the parties fromhis
Irrevocabl e Annuity Trust/Charitable Remainder Trust . . . in lieu
of payment by the Trust of income to the parties; that no payments
were made to [Laurene]; and consequently awarded [Laurene] a one-
hal f interest in the prom ssory notes.

What he did not know was that [Laurene] would claimthat:
the Trust had not in fact distributed the annuity income to the
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parties; that the prom ssory notes issued by the Trust were made
payable jointly to the parties; that [WIlliam had accepted the
prom ssory notes fromthe Trust in lieu of payment of the annuity
income; and that [Laurene] was claimng an interest in the notes.
These are the real issues and basis for [WIliam s] claim of
prejudice and entitlement to a new trial

[ Laurene] did not make her position clear, as she now
claims, on any of these issues, and did not state the clainm she

had - in violation of Rule 94, HFCR, until post trial, and the
findings of fact and conclusions of |aw made by the Fam |y Court
consistent therewith surprised [WIlliam, and require the grant of

a new trial

[WIliam also claims a |l ack of substantial evidence in the
record to support the Famly Court's findings and concl usi ons:
that the Trust's prom ssory notes were made payable jointly to the
parties, and that [WIlliam accepted the notes fromthe Trust in
i eu of payment of the Trust's income interest to the parties

Lastly, [Laurene's] interpretation of certain docunentary
evidence to provide substantial evidence is m sleading
i nconsi stent with and contradicted by the records thensel ves.

(Enmphases in original.)
LAURENE' S PO NTS ON APPEAL

In her cross-appeal, Laurene presents the foll ow ng
poi nts on appeal:

1. Laurene chal |l enges the conclusions in the
Sept enber 28, 2001 Corrected Order that (a) the Amendnent is
enf orceabl e agai nst her and (b) her beneficiary interest in the
Annui ty Trust Anount term nated as of the date of separation.
Specifically, she challenges sections 5, 7, and 9, the anendnent
of finding of fact no. 15, and the deletion of conclusion of |aw
no. 5. She contends that the court made an "[e]rror of law in

the interpretation of the United States Internal Revenue Code and
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Regul ations as they apply to the grantor's power to anend

[ Laurene's] beneficial interest in the [CRAT] and the
interpretation of the powers retained by the Grantor under the
terms of the trust."

2. Laurene contends that the court abused its
di scretion in its August 31, 2000 Order when it failed to award
her conti nui ng spousal support.

3. Laurene contends that the court abused its
discretion in its August 31, 2000 Order and its Novenber 2, 2001
Order when it failed to award her reasonable attorney fees and
costs.

4. Laurene contends that the court abused its
di scretion in paragraph 16 of its August 31, 2000 Order when it
failed to award the $10,000 paynent for property settlenent
referred to in paragraph 8b of the Pre-Nuptial Agreenent.

DI SCUSSI ON

For the obvious reason that the answers to the latter
I ssues depend upon the answer to the forner issue, a decision
regarding the division and distribution of the property and debts
of the parties nust precede any decisions on the questions of
spousal support and attorney fees and costs.

Regarding the division and distribution of the property

and debts of the parties, the famly court's decision that the
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Pre-Nuptial Agreenent is valid and enforceabl e has not been
chal | enged.

Laurene presented the question of whether the Amendnent
is valid and enforceabl e agai nst Laurene. Based on the evidence,
the court answered this question in the affirmative. Laurene
contends that this answer is wong because of the absence of the
consent to the Amendnment by the renainder beneficiaries. It
appears that Laurene does not understand that the |Internal
Revenue Code and rel ated regul ati ons govern the tax consequences
of the anendnent, not the power to nake the anmendnent. We will
al l ow her, on renmand, another opportunity to argue this inportant
guestion of | aw

Wlliams HFCR Rul e 59 Motion questioned the validity

of FOF no. 15 which, as noted above, states as foll ows:

15. [WIliam created an Irrevocable Annuity Trust dated
June 12, 1989 ("Trust") and gifted a one-half interest in the
income of the Trust to [Laurene]. From 1989 to the date of
separation, [WIlliam accepted prom ssory notes fromthe Trust in
l'ieu of paynment of the income interest payable to the parties. By

the date of separation, these prom ssory notes payable jointly to
the parties totaled $1,838,807.00. No cash paynments have been
made to [Laurene]. The Trust has not been amended to excl ude

[ Laurene]. [Laurene] is entitled to a one-half interest in the
prom ssory notes; to be paid in accordance with the terns as set
forth in the prom ssory notes. Furt her, [Laurene] is awarded
one-half of the inconme fromthe Trust fromthe date of separation
to be paid pursuant to the terms of the Trust.

WIlliam s opening brief states, in relevant part, as

foll ows:

The Fam |y Court erred when it concluded that [WIIliam]
accepted the promi ssory notes fromthe Trust in |lieu of payment by
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the Trust of the income interest to the parties. Such a finding
was clearly erroneous because it was not supported by substantia
evidence. There was an inconplete and inadequate record upon
which the Fam |y Court could make such a finding or reach such a
concl usi on. As a result, the Famly Court erred when it awarded
[ Laurene] a one-half interest in the prom ssory notes.

[WIlliaml in his post trial Declaration . . . detailed that
the assets that comprise the Trust corpus came from his premarital
assets, his interest in the Mdfarms Limted Partnership; he
stated that his intent in creating the Trust was not to make a
gift to anyone, but to create an annuity that he as Trustee had
the power and right to amend; that when the Trust could not pay
the income required, he |oaned noney to the Trust to do so, giving
prom ssory notes to himself, evidencing the |oans; that [Laurene]
was never a party to or held any interest in the prom ssory notes;
that as a result of the |oans he made to the Trust, the Trust in
fact paid the annuity income to himself and [Laurene] or for their
use throughout their marriage; and that the prom ssory notes were
never accepted by himin |lieu of such payments.

[ Laurene] offered neither sworn statements from anyone post
trial nor any evidence at the trial to controvert these facts.
[ Laurene] cannot point to any document in evidence, including any
prom ssory note issued by the Trust, that would evidence that the
prom ssory notes were made payable jointly to the parties, or were
issued in lieu of the annuity paynments, as the Famly Court found

Plaintiff's Trial Exhibit 261 is a copy of the June 12, 1989

Trust. Part of this Exhibit contains a copy of a letter to
[WIlliam froman attorney of the New York law firmof Reid &
Priest. In part, the letter states:

"The Prom ssory Note is provided to permt you, as Trustee
to borrow from yourself, as Grantor, to meet the required
11. 2% Annuity Trust Amount, payable quarterly."

[ Laurene's] trial exhibits do not support the finding that
the prom ssory notes were ever payable jointly to the parties or

accepted in lieu of payment by the Trust of the interest incone,
as the Court found.

Laurene's answering brief responds, in relevant part,

as foll ows:

The exhibits in evidence at the trial show that [WIIliam]
did not receive all of the Annuity Trust Income during the pre-
separation periods. [WIlliam testified that since there was

little income fromthe farm and itself, the Annuity I ncome Amount
could only be paid when the farm and was sold and the proceeds
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foll ows:

received by the Trust. (T.6/2/2000 at 79-80)° (See also Exhibit
287:T.4/7/99 at 41-42.) In periods when no |and had been sold
and there were no liquid assets in the Irrevocable Annuity Trust

to pay the annuity income, [WIlliam indicated that he accepted
prom ssory notes fromthe Trust for the annuity income which was
accrued but unpaid according to [WIlliam s] Personal Financia

Statement dated July 31, 1998. The notes to the Financia

St atement on page 4 show that as of July 31, 1998 the Charitable
Remai nder Trust notes were equal to $1,682,268.00 (Appendix F
Trial Exhibit 73, p4). In 1997, [WIliam acknow edges receiving
only $20,429.00 of income fromthe M dfarms CRT (Appendix F, p.1),
substantially less than the $224,000.00 the parties were to
receive. The bal ance was represented by prom ssory notes fromthe
Trust, as noted on the Assets section of the Financial Statenent.

In [WIliam s] Financial Statement for the year 1989
(Appendix G, Plaintiff's Exhibit 74, p.1), he states he only
received $18,374.00 in income fromthe Irrevocable Annuity Trust
and the bal ance of the prom ssory notes for the accrued but unpaid
i nterest changes accordingly to $1,838,807.00 (Appendix G, p4).

Wlliams reply brief responds, in relevant part, as

9

The preceding summary of this cited evidence is not supported by

this cited evidence. The cited evidence is of Wlliam s testinony as foll ows:

Q. The income that's shown on there, net nonthly income of
$30, 493; is that accurate at this time?

A Yes, it is.
Q Okay. And what is that based on?
A. The main part of it would be based on distribution from

the charitable remninder trust.

Q That's your incone interest under that trust at 11.2
percent —-

A. Yes.

Q. —- of the net assets; correct?

A. Yes.

Q. Okay. And that's being paid out on what basis?

A That's being paid out periodically fromthe trust and

based pretty much on inflow into the trust through the sale of
M df arms property.
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As [Laurene] points out in her Answering Brief, she
gquestioned [WIIliam about the creation of the Trust in June 1989
by the donation of his premarital interest in the M dfarnms
partnership to the Trust; that under the premarital agreenent he
was able to make gifts to [Laurene]; and that when he created the
Trust he gave [Laurene] a one-half interest in the Trust's annuity
income fromthe Mdfarms partnership. . . . But here the area of
inquiry by [Laurene] ended. No questions were asked of [WIIliam]
regardi ng whether or not such distributions were made or what
happened to or how the marital income was used, or anything about
the prom ssory notes.

The Court itself |ater asked about and [WIlliam confirmed
that the Trust was still in existence . . . ; and that paynments to
himof interest income were still being made pursuant to the trust
agreement. \When asked by the Court if payments were being made to
[ Laurene] "at this time", [WIliam responded, "No", because, he
expl ai ned, the Trust had been amended many years ago to excl ude
[ Laurene] "if we were not living together™.

From this "evidence" [Laurene] concluded and argued in her
post trial menorandum . . . that even if the premarital agreenment
was bi nding and enforceable, [WIliam had "accepted prom ssory
notes fromthe Trust in |lieu of payment of the income interest
payable to the parties"; and "admts that he had not paid any of
the income or any portion of the prom ssory notes to [Laurene];"
that "(f)rom 1989 to the date of separation, ([WIlliam) accepted
prom ssory notes fromthe Irrevocable Annuity Trust in |lieu of
payment of the inconme interest payable to the parties"; that "(b)y
the date of separation, these prom ssory notes fromthe trust
payable jointly to the parties totaled $1, 838,807.00"; and that
"(JWIlliam) admts that he had not paid any of the income or any
portion of these prom ssory notes to [Laurene]".

The surprise was not the existence of the Trust, but rather
[ Laurene's] position after trial that [WIliam accepted
prom ssory notes fromthe Trust in lieu of income interest
payments; that the prom ssory notes were made payable jointly to
the parties; and that the parties received no interest income from
the Trust during the marriage

[WIliam had no basis or reason to believe that these
claims or argunments would be made at trial, or were part of
[ Laurene's] theory as to how the marital res should be divided
[WIliam did not realize or have a good faith basis for believing
that such clainms were being advanced during the portion of the
trial to determ ne the amount and duration of spousal support
paynments. [WIliam did acknow edge at trial that he gifted the
Trust's joint income to himself and [Laurene]. But he was never
asked and did not have reason to establish that such "gifts" were
in fact made by the Trust and received by the parties jointly or
for their use since the Trust's establishment and until the
parties' separation. [WIliam had no reason to introduce into
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evi dence the basis for issuance of or the prom ssory notes
themsel ves to show that they were never made to both parties jointly, because
this was not an issue at trial. It was never claimed that these notes were a
joint or marital asset, or that the notes had been issued or accepted in lieu
of payment of the Trust's income interest.

FOF no. 15 is the court's agreenent with Laurene's
June 15, 2000 menorandumthat is the topic of footnote 4 above.
Wlliams HFCR Rul e 59 Motion challenged the follow ng four

sent ences of FOF no. 15:

[WIlliam created an Irrevocable Annuity Trust dated June 12, 1989
("Trust") and gifted a one-half interest in the incone of the
Trust to [Laurene]. From 1989 to the date of separation

[WIliam accepted prom ssory notes fromthe Trust in |lieu of
payment of the income interest payable to the parties. By the
date of separation, these prom ssory notes payable jointly to the
parties totaled $1,838,807.00. No cash paynments have been made to
[ Laurene].

The Iimtation in the first sentence to "incone of the
Trust” is msleading. The statement that Wlliam"gifted a
one-half interest in the income of the Trust to [Laurene]"” is
| i kew se mi sl eading. The "annual paynment” of the Trust was
payable to WIlliam and Laurene. |If made, this "annual paynent”
was all principal or sonme principal and sone incone. The
possibility that it included sone incone was reduced by the
provision in the CRAT that "[a]ny incone of the Trust Estate not
required to be distributed currently hereunder shall be added to
and becone part of the principal of the Trust Estate.”

The record | acks sufficient evidence to support the

second, third, and fourth sentences. Via his HFCR Rule 59
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Motion, WIIliam sought the opportunity to prove that the second,
third, and fourth sentences are false. As noted above, WIIliam

al | eged:

10. Unfortunately, since the June 1989 creation of the CRAT the
additional trust incone expected fromthe sale of the farm
| ands was del ayed. Until such time that sufficient trust
i ncome would become avail able, Merrill Lynch and their
attorneys required that a prom ssory note be executed by nme
as Trustee of the CRAT, so that | could borrow from nysel f
i ndi vidually and | ater as Grantor and Trustee of the
Revocabl e Trust of WIlliam B. Levy dated February 21,1975,
as amended, in order to meet the CRAT' s guaranteed,
quarterly annuity paynents. (Exhibits "C" and "Cl", annexed
hereto is a true and correct copy of the forns of the
prom ssory notes used).

The court erred when it did not provide Wlliamw th an
opportunity to prove that: (1) all of the "annual paynents" of
the Trust due to WIIliamand Laurene were paid to WIIliam and
Laurene; (2) WIlliams noney, and not WIlliams and Laurene's
noney, was | oaned to the Trust to fund the paynent by the Trust
of its "annual paynents"” to WIliamand Laurene; (3) the
prom ssory notes fromthe Trust were nade payable to Wlliamin
consideration of Wlliams loan of WIlliams noney to the Trust;
and (4) WIlliamis the sole payee of the prom ssory notes. |If
Wl liam proves these facts, then the prom ssory notes are his
separate property and not marital or joint property.

The unchal | enged Pre-Nuptial Agreenent is valid and
enforceabl e against Laurene. It states, in relevant part, as

follows: "Each party shall, during his or her lifetinme, keep and
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retain sole ownership, control and enjoynent of all property,

real and personal, now owned or hereafter acquired by himor her
and regardl ess of where |ocated, free and cl ear of any cl ai m by
the other." As noted above, Plaintiff's Exhibit No. 74 indicates

that the foll owi ng Accounts and Notes Receivable are receivabl e

by WIliam
CRT- Not e Recei vabl e 1, 838, 807
CRT Annuity Receivable 143, 805
DI - Loan Receivabl e 90,173

TOTAL 2,072,785

| f these Accounts and Notes Receivable are receivable by WIliam
the Pre-Nuptial Agreenent requires that these Accounts and Notes
Recei vabl e be awarded to Wlliam |If Laurene contends that these
Accounts and Notes Receivable are, or should have been,
receivable by Wlliamand Laurene, it is Laurene's burden to
argue and prove her contention. Unless and until it is validly
deci ded that these Accounts and Notes Receivable are or should
have been receivable by WIliam and Laurene, they nust be awarded
to WIIliam pursuant to paragraph "4" of the Pre-Nupti al
Agr eenent .

The famly court's conclusion that "Trial Exhibit 74
refers to promissory notes totaling $1,838,807.00 given in lieu
of paynment of benefits under the [CRAT]" is wong. Trial

Exhibit 74 is not substantial evidence that "prom ssory notes
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totaling $1,838,807.00 [were] given in |lieu of paynent of
benefits under the [CRAT]." Possibilities are not probabilities.

After a decision is made regarding the division and
distribution of the property and debts of the parties, especially
t he accounts and notes receivable, then the court can nove on to
t he questions of spousal support (including the validity of the
spousal support provision of the Pre-Nuptial Agreenent) and
attorney fees and costs.

CONCLUSI ON

Accordingly, we vacate the followng parts of the

fol |l owi ng orders.

August 31, 2000 Order:

12. The Court finds and concludes that Paragraph 8(b) of
the Agreenment regarding the anount of spousal support is
one-sided, and thus, unenforceable. All other subsections of
Paragraph 8, including the remaining portion of Paragraph 8(b),
are not one-sided, and thus, enforceable

cC. If this provision had an inflation factor . . . or
some other factor that would allow a review of the financia
condition of the parties at the time of divorce, then perhaps that
provi sion of the Agreement would not have been so one-sided

d. Al t hough the amounts stated in Paragraph 8(b) nmay have
been reasonable at the time of execution (and the evidence has
supported this conclusion), due to changed circunstances
enforcement would be unconsci onable today given the present
circumstances of the parties

13. The Court finds and concludes that spousal support in
the amount of $8,000.00 (inclusive of taxes) per month from
March 1, 1999 (the month after the date of separation) to
February 29, 2000 (the month commenci ng cohabitation) is
reasonabl e and equitabl e under the circumstances. [WIlliam is
entitled to a credit for all payments made under a previous court
order for tenporary spousal support.
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Sept enber

15. [WIliam created an Irrevocable Annuity Trust dated
June 12, 1989 ("Trust") and gifted a one-half interest in the
income of the Trust to [Laurene]. From 1989 to the date of
separation, [WIlliam accepted prom ssory notes fromthe Trust in
i eu of payment of the income interest payable to the parties. By
the date of separation, these prom ssory notes payable jointly to
the parties totaled $1,838,807.00. No cash paynments have been
made to [Laurene]. The Trust has not been amended to excl ude
[ Laurene]. [Laurene] is entitled to a one-half interest in the
prom ssory notes; to be paid in accordance with the terns as set
forth in the prom ssory notes. Furt her, [Laurene] is awarded
one-half of the income fromthe Trust fromthe date of separation
to be paid pursuant to the ternms of the Trust.

16. Par agraph 8(b) of the Agreement indicated a |unp sum
payment of $10, 000 upon separation. [WIlliam testified that this
lunp sum paynment was to get [Laurene] through the initial stages
of the divorce. [WIliam has already paid [Laurene] a total of
$15, 000. 00 as and for [Laurene's] attorney's fees and costs. The
Court considers these paynents reasonable and equitable and wil
not order [WIlliam to make any further payments to [Laurene] for
her attorney's fees and costs.

Based upon the foregoing and for good cause shown,

IT I'S HEREBY ORDERED, ADJUDGED, AND DECREED t hat:

3. [WIlliam shall pay [Laurene] as and for spousa
support the amount of $8,000.00 (inclusive of taxes) per nmonth
from March 1, 1999 to February 29, 2000. [WIlliam is entitled to
a credit for all paynments nmade under a previous court order for
tenporary spousal support.

4. [Laurene] is entitled to a one-half interest in the
prom ssory notes ($1,838,807.00); to be paid in accordance with
the ternms of the prom ssory notes.

5. [ Laurene] is awarded one-half of the income fromthe

Trust from the date of separation; to be paid pursuant to the
terms of the Trust.

28, 2001 Corrected Order:

8. Trial Exhibit 74 refers to prom ssory notes totaling
$1,838,807.00 given in lieu of payment of benefits under the
[CRAT]. Although no evidence of the prom ssory notes was
presented at trial, [WIlliam s] financial statenments
reference prom ssory notes.
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11. Concl usions [sic] of Law #5 of the Order of August 31, 2000
is accordingly deleted in its entirety.

Decenber 28, 2001 Di vorce Decree:

(7) ALl MONY

[WIliam shall pay to [Laurene] spousal support in the
amount of $8,000.00 (inclusive of taxes) per nonth from March 1,
1999 (the nonth after the date of separation) to February 29, 2000
(the month commenci ng cohabitation). [WIliam shall be entitled
to a credit for all payments made under a previous court order for
temporary spousal support.

(8) PROPERTY DI VI SI ON

A. [Laurene] is entitled to a one-half interest in the
prom ssory notes which, by the date of separation, equals
$919, 403.50 (one-half of $1,838,807.00), accepted by [WIIliam
fromthe [CRAT], dated June 12, 1989, in lieu of payment by the
Trust of the income interest to the parties, to be paid in
accordance with the terms as set forth in the prom ssory notes.

E. [WIliam has already paid to [Laurene] a total of
$15, 000. 00 as and for [Laurene's] attorney's fees and costs
t hrough the divorce trial. This Court considers these payments
reasonabl e and equitable and will not order [WIlliam to make any
further payments to [Laurene] for her attorney's fees and costs,
except as noted in the November 2, 2001 Order Granting Plaintiff's
Motion for Attorney's Fees and Costs, filed June 15, 2001.

W remand for further proceedings consistent with this
opi ni on.
DATED: Honol ul u, Hawai ‘i, Novenmber 19, 2003.
On the briefs:
Sarah J. Smith
for Plaintiff-Appellee/ Chi ef Judge
Cross- Appel | ant .
Ira Leitel

f or Def endant - Appel | ant/ Associ at e Judge
Cr oss- Appel | ee.

Associ at e Judge
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