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NO. 25036
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
LORI JEAN H. KIM fka LORI JEAN H. CAMERLI NGO, Plaintiff-

Appel I ee, v. KIRK CAMERLI NGO, Def endant - Appel |l ant, and DOROTHY
CAMER, | nt ervenor - Appel | ee.

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO. 98- 1600)

SUMVARY DI SPCSI TI ON ORDER
(By: Watanabe, Acting C J., Foley and Fujise, JJ.)

Def endant - Appel l ant, Kirk Camerlingo ("Camerlingo"),
appeals fromthe Famly Court of the First Grcuit's
March 22, 2002 "Order Re: Trial Regarding Cains For Mdification
of Child Support, Back Child Support and Current Monthly Child
Support As Set Forth in Plaintiff Lori Kims Mdtion and Affidavit
For Post-Decree Relief Filed July 16, 1999, and Defendant Kirk
Camerlingo's Mdtion and Affidavit For Post-Decree Relief Filed
July 23, 2001" ("Order").* W resolve? Canerlingo's points of

error® as foll ows:

! The Honorabl e Bode A. Uale, presided

2 This appeal was assigned to this court on February 18, 2003

3 We note that Def endant - Appel l ant, Kirk Camerlingo's ("Camerlingo")
points on appeal do not comply with Hawai'i Rul es of Appellate Procedure
(HRAP) Rule 28(b)(4) (2004) in that they are not presented in separately
nunber ed paragraphs and do not specify where in the record the alleged error
was objected to or otherwi se brought to the attention of the court appeal ed
from Counsel is rem nded that nonconform ng points may be di sregarded and
may result in other sanctions. HRAP Rul es 28(b)(4) and 51.
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1. The famly court did not err by entering its O der
adj udicating the nodification of child support request in
Plaintiff-Appellee Lori Jean HH Kim fka Lori Jean H
Canerlingo's ("Kim') July 16, 1999 notion for post-decree relief.
Wil e the court had previously adjudicated other issues raised in
the July 16, 1999 notion, it had not yet disposed of this child
support issue. Thus, contrary to Canmerlingo' s argunent, the
previous order relating to the July 16, 1999 notion was not final
as to the child support issue because the famly court had not
decided this issue. Canerlingo agrees that the court's February
9, 2000 order did not address the child support nodification.

The child support issue raised in the July 16, 1999 notion was
not finally determned until it was resolved in the Order. As no
deci sion regarding the child support request contained in the
July 16, 1999 notion existed prior to March 22, 2002, the court
had the authority to order nodification of child support on March
22, 2002.

Additionally, the court's award of the nodified child
support nmade retroactive to July 16, 1999 — the date of Kims
nmoti on requesting increased child support — was proper. DeMello
v. DeMello, 87 Hawai‘i 209, 214, 953 P.2d 968, 973 (App. 1998)

(citing Richardson v. Richardson, 8 Haw. App. 446, 459, 808 P.2d

1279, 1287 (1991)), as Canerlingo's attorney conceded bel ow.
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2. Contrary to Canerlingo's argunent, there is
substantial evidence in the record to support the famly court's
determ nation that there was a material change in Canerlingo's
circunstances to justify the court's nodified child support
award. Upon our review we hold that Kimproved a materi al change
in circunstance as required by Hawaii Revised Statutes (HRS)

§ 580-47 (Supp. 2003).

The record indicates that at the tinme of the divorce
decree and the original child support award on Cctober 22, 1993,
Camerl i ngo was enpl oyed as a nessenger and ordered to pay $200. 00
per month in child support. During the period fromJuly 16, 1999
t hrough the date of trial, March 11, 2002, Canerlingo's nonthly
income fromhis enploynment and rental properties ranged from
approxi mately $4,000.00 to $ 13,000.00 and, under existing Child
Support Cuidelines, warranted an increase in Canerlingo's child
support obligation from $620.00 per nonth to $1,570.00 per nonth.
The increase in Canerlingo's inconme since the original child
support award constitutes proof of a material change in
circunstances so as to justify the court's decision to nodify the
child support award.

3. Camerlingo asserts that the court a) erroneously
i ncluded his daughter's private school tuition in calculating the
cost of her reasonable needs at the appropriate standard of

living, and b) erroneously concluded that the nodified child



NOT FOR PUBLICATION

support award did not exceed the cost of his daughter's
reasonabl e needs. Canerlingo fails to argue the first part of
the asserted error and thus waives it pursuant to Hawai ‘i Rul es
of Appellate Procedure (HRAP) Rule 28(b)(7) (2004). However,
even if he had not waived this point, the court did not err in
including tuition costs in the calcul ation of his daughter's
reasonabl e needs expense because Canerlingo stipulated that his
daughter should attend the private school. As part of her
mont hl y personal expenses, this tuition was properly included in
cal cul ating the cost of the daughter's reasonabl e needs at the

appropriate standard of living. R chardson, 8 Haw. App. at 458-

59, 808 P.2d at 1287.

W review the second part of this point under the de
novo standard of review as it challenges a conclusion of |aw*
An award of child support conputed according to the Arended Child
Support CGuidelines ("ACSG') is presunptively correct unless an
exceptional circunstance warrants departure. HRS § 571-52.5

(1993); R chardson, 8 Haw. App. at 457, 808 P.2d at 1287. The

party seeking an exceptional circunstance deviation has the
burden of proof. 1d. An exceptional circunstance exists if the
cost of a child s reasonable needs at the appropriate standard of
living is less than the Total Monthly Support Obligation figure

as determned by the ACSG |1d. at 457-58, 808 P.2d at 1287. The

4 In re Doe, 96 Hawai‘i 272, 283, 30 P.3d 878, 889 (2001).
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cost of the child s reasonable needs at the appropriate standard
of living is determned by totaling the child' s personal expenses
and share of the custodial parent's househol d expenses. 1d. at
458- 459, 808 P.2d at 1287. Upon review of the record and the
law, we hold that the famly court's award of increased child
support did not exceed the reasonabl e needs of the parties
daughter at the appropriate standard of |iving and, consequently,
an exceptional circunstance devi ation was not warranted.

4. Camerlingo's next claimis that the famly court
erroneously i nposed discovery sanctions on him The famly court
did not err in ordering these sanctions.

On February 9, 2000, the court ordered Canerlingo to
conply with Kims request for production of docunents relating to
his i ncome and expenses. The court |ater found that Canmerlingo
had not conplied. The court also found that Canerlingo
intentionally withheld current and accurate inconme and expense
and asset and debt statenents in violation of Hawai‘i Famly
Court Rules (HFCR) Rule 7(b)(5) (2000). Consequently, the court
i nposed sanctions avail able under HFCR Rule 37(b)(2)(B) (2000),
precluding Canerlingo fromtestifying and presenting evi dence at
trial concerning his income and expenses. Said sanctions are
aut hori zed by HFCR Rules 7(b)(5) and 37(b)(2)(B). Furthernore,
the famly court has broad discretion when inposing HFCR Rul e

37(b)(2)(B) sanctions. Ram| v. Keller, 68 Haw. 608, 619, 726
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P.2d 254, 261 (1986). Finally, contrary to Canerlingo's
assertion, the sanctions did not deny him due process. 1d. at
616- 617, 726 P2.d at 260-62.

5. Lastly, Canmerlingo maintains that the famly court
erroneously granted a tenporary restraining order ("TRO') agail nst
him restricting his control over his financial assets. W hold
that the famly court did not err in granting or extending the
TRO.

After hearing argunents fromthe parties in support of
and in opposition to maintaining the TRO agai nst Canerlingo, the
court held that the TRO was aut hori zed by HRS 8§ 580-10 (1993)
and 580-12 (1993) and appropriate, given the history of the case
and the award of child support arrears and increased child
support. Gven the | anguage of HRS § 580-10, the famly court's
broad discretion to grant restraining orders,® and Canerlingo's
hi story of concealing his assets, the court did not err in
granting a TRO pursuant to HRS 8§ 580-10 to prevent Canerlingo
from di sposing of his financial assets pending a final
determ nation of the child support award. Simlarly, the court
did not err in enploying HRS § 580-12 to sequester Canerlingo's
property in order to preserve funds needed to pay the nodified

child support award. Finally, contrary to Canerlingo's

5 Clevel and v. Clevel and, 57 Haw. 519, 522, 559 P.2d 744, 747 (1977);
HRS 8 571-8.5(10) (Supp. 2003); HFCR Rule 65(b) (2000).
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contention, the court did not grant the restraining order
pursuant to HRS 8 580-13 (1993).

Ther ef or e,

| T 1S HEREBY ORDERED t hat the March 22, 2002 "Order Re:
Trial Regarding O ainms For Modification of Child Support, Back
Child Support and Current Monthly Child Support As Set Forth in
Plaintiff Lori Kims Mtion and Affidavit For Post-Decree Relief
Filed July 16, 1999, and Defendant Kirk Canerlingo's Mtion and
Affidavit For Post-Decree Relief Filed July 23, 2001" is
af firnmed.

DATED: Honol ul u, Hawai ‘i, Decenber 8, 2004.

On the briefs:

Wesl ey W | chida
(Lynch Ichida Thonpson Ki m
& Hirota),
for Plaintiff-Appellee. Acting Chief Judge

Ryan C. Cuskaden
f or Def endant - Appel | ant .

Scott S. Brower,
for Intervenor-Appell ee. Associ ate Judge

Associ ate Judge
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