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SUMVARY DI SPCSI TI ON_ ORDER
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Def endant - Appel | ant Brandon Li zardo (Lizardo) appeal s
fromthe Judgnment filed on April 17, 2002 in the Crcuit Court of
the First Circuit (circuit court).?

On appeal, Lizardo contends (1) the circuit court
reversibly erred in failing to sever his case fromthat of his
co- def endants, Joseph and John Poonuai heal ani, and (2) the circuit
court reversibly erred in allowing the jury to hear evidence that
Li zardo had possessed a gun at Krazy Karaoke because the
rel evance of such evidence was substantially outwei ghed by the
danger of unfair prejudice and m sl eading the jury.

Upon careful review of the record and the briefs
submtted by the parties, we hold:

(1) The circuit court's denials of Lizardo's three

oral notions to sever were not abuses of discretion because
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Li zardo failed to fulfill his burden under State v. Tinmas, 82

Hawai ‘i 499, 511, 923 P.2d 916, 928 (App. 1996), of proving that
he was denied a fair trial. Since this court concludes Lizardo
was not denied a fair trial, it may not conclude Lizardo suffered

prejudice froma joint trial. State v. Gaspar, 8 Haw. App. 317,

327, 801 P.2d 30, 35 (1990); and
(2) The circuit court did not abuse its discretion by
all ow ng Sergeant Gratton to testify that Lizardo had possessed a
gun at Krazy Karaoke because the testinony was relevant to the
Terroristic Threatening in the First Degree charge and it was
unlikely the jury was msled or confused by the testinony. State
v. Duncan, 101 Hawai ‘i 269, 273-74, 67 P.3d 768, 772-73 (2003).
Ther ef or e,
| T 1S HEREBY ORDERED t hat the Judgnent filed on
April 17, 2002 in the Grcuit Court of the First Grcuit is
af firnmed.
DATED: Honol ul u, Hawai ‘i, Decenber 28, 2004.
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