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NO. 25303
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI I

DARDANELA SALES, Pl aintiff-Appellant, Cross-Appellee, v.
TOKUHI SA MANNI NG, Def endant - Appel | ee, Cross- Appel | ant,
and JOHN DCES 1-10; JANE DCES 1-10; DOE PARTNERSHI PS 1-10;
DOE CORPORATI ONS 1-10; ROE "NON- PROFI T* CORPORATI ONS 1-10;
and ROE GOVERNVMENTAL ENTI TI ES 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIV. NO 01-1-0201)

VEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

Plaintiff-Appellant/Cross-Appel | ee Dardanel a Sal es
(Sal es) appeals fromthat part of the circuit court’s August 6,
2002 Final Judgnent awarding her only $850 special danmages and
$1, 500 general danmages agai nst Def endant - Appel | ee/ Cr oss- Appel | ant
Tokuhi sa Manni ng (Manning). Manning cross-appeals fromthat part
of the August 6, 2002 Final Judgment awardi ng her only $2, 786. 57
costs. W vacate the August 6, 2002 Final Judgnent and renmand
for a new trial

RELEVANT BACKGROUND

In April 2002, Sales was a 51-year-old self-enployed
hai rdresser, and Manning was a 74-year-old w dowed retiree.

On May 6, 1998, Manning drove her car such that it

collided with the back of Sales’ car. |In her answering brief,
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Manni ng states that "[t]his May 1998 acci dent involved a m ninmal
i npact that was never even reported to police."

On January 19, 2001, Sales filed a Conplaint agai nst
Manni ng for damages. [In a Novenber 29, 2001 Trial Setting
Conference Order, the court® scheduled (1) a four-day jury trial,
wi th expert wtnesses, for the week of June 24, 2002, and (2) a
settl enent conference on April 29, 2002.

Rule 12 of the Rules of the Grcuit Court of the State

of Hawai‘ (RCCH) states, in relevant part, as follows:

RULE 12. READY CIVIL CALENDAR

(a) Preparation of Calendar by Clerk. At |least once in each
cal endar nonth, the clerk shall prepare a list of all civil cases
wherein a pretrial statement has been filed. Such list shall be
known as the "Ready Cal endar" and shall be available for public
exam nati on.

(b) Pretrial Statenent. No case shall be placed on the
"Ready Cal endar"™ unless a "Pretrial Statement"” has been filed and
served in accord with Rule 5 of the Hawai'i Rules of Civil

Procedure. The pretrial statement shall be filed within 8 months
after a conplaint has been filed or within any further period of
extension granted by the court. It shall contain the follow ng

information:

(1) A statenment of facts;
(2) Admtted facts;

(3) Al claims for relief and all defenses advanced by the
party submtting the pretrial statement and the type of evidence
expected to be offered in support of each claimand defense;

(4) The nanmes, addresses, categories (i.e., lay, eye,
investigative), and type (i.e., liability, damages) of all
non-expert witnesses reasonably expected to be called by the party
subm tting the statement and a general statement concerning the
nature of the testimony expected;

(5) The name, address and field of expertise of each expert
wi t ness expected to testify and a general statement concerning the
nature of the testinony expected;

The Honorable Sabrina S. McKenna presided in this case.
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(6) A statement that each party, or the party's |ead
counsel, conferred in person with the opposing party, or with | ead
counsel for each opposing party, in a good faith effort to limt
all disputed issues, including outstanding discovery, and
consi dered the feasibility of settlement and alternative dispute
resol ution options. A face-to-face conference is required under
these rules and shall not be satisfied by a telephone conference
or written correspondence. The face-to-face conference shall take
place in the judicial circuit where the action is pending unless
ot herwi se agreed by counsel and/or the parties; and

(c) Selection of Trial Date and Consideration of Alternative
Di spute Resol ution.

(1) Except in cases which have been designated as conpl ex
litigation, within 60 days of the filing of the initial pretrial
statement, the plaintiff in all cases filed in the First Circuit
shall schedule a trial setting status conference that shall be
attended by each party or each party's |ead counsel and shall be
conducted by the Civil Adm nistrative Judge, or the Civil
Adm ni strative Judge's designee. The Civil Adm nistrative Judge
or designee, shall:

(A) Establish the trial date; and
(B) Discuss alternative dispute resolution options.

The court may consider other matters which may be conducive
to the just, efficient and econom cal determ nation of the case.

(2)

(d) Extension of Time to File Pretrial Statenent.

(e) Designation and Order of Actions.

(f) Motion to Strike From Cal endar

(g) Restoration to Cal endar.

(h) Responsive Pretrial Statenent. Every defendant shall
file a "Responsive Pretrial Statement", served as required by Rule
5 of the Hawai'i Rules of Civil Procedure, that sets forth the
same kind of information required in the pretrial statement within
60 days of the filing of the first pretrial statement.

(i) Extension of Time to File Responsive Pretrial Statenment.

Parties may stipulate once as a matter of course at any time
before the responsive pretrial statement is due to extend the time

in which to file the responsive pretrial statement. Parties shall
not extend the time in which to file the responsive pretrial
statement for more than 30 days. Otherwi se, a motion seeking
court approval to file a responsive pretrial statement nore than
60 days after the filing of a pretrial statement shall be filed
within 30 days of filing of a pretrial statenment and shall

specifically state why a responsive pretrial statement cannot be
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timely filed. If inconplete discovery is the reason why a
responsive pretrial statement cannot be submtted, the notion
shall include a schedule for conpleting discovery and the date
when the responsive pretrial statement shall be filed.

(j) Amending Pretrial Statenents.
(k) Designation as Conplex Litigation.

(1) Final Nam ng of Wtnesses. Sixty (60) days prior to the
di scovery cut off date plaintiff must name all theretofore unnamed
wi tnesses. Thirty (30) days prior to the discovery cut off date
def endant nmust name all theretofore unnamed witnesses.

(m Further Discovery. After the deadline for Final Nam ng
of Wtnesses, a Motion for Further Discovery can be filed upon a
showi ng of good cause and substantial need.

(n) Exclusion of Wtnesses. Any party may move the court
for an order excluding a witness named by an opposing party if
said witness was or should have been known at an earlier date and

allowing the witness to testify will cause substantial prejudice
to the movant. The movant under this notion must make a statement
concerning the prejudice that will be suffered should this new

wi tness be allowed to testify, and why the opposing party either
knew or should have known of the witness at an earlier date. The
opposi ng attorney nust submt an affidavit stating that the

wi t ness was not known at an earlier date, nor with due diligence
shoul d have been known.

(o) Additional Wtness. At any time after the time for
Fi nal Nam ng of W tnesses, upon a showi ng of good cause and
substantial need a party may nove for the addition of a witness.
(p) Deviation in Time for Filing.

(gq) Dism ssal for Want of Prosecution.

(r) Discovery Cut Off. Discovery shall be cut off 60 days
before the assigned trial date.

(s) Additional Party Practice.

(t) Sanctions. Failure of a party or his attorney to conply
with any section of this rule is deemed an undue interference with
orderly procedures and unl ess good cause is shown, the court may,

in its discretion, inpose sanctions in accord with Rule 12.1(a)(6)
of these rules.

As noted above, RCCH Rule 12(r) states, "D scovery
shall be cut off 60 days before the assigned trial date.” In
this case, the trial having been set for the week of June 24,

2002, the discovery cut off date was April 25, 2002.
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On January 23, 2002, counsel for Manni ng deposed Dr.
Jon F. Graham

On February 25, 2002, counsel for Sales filed a "Final
Nam ng of Wtnesses" as required by RCCH Rule 12(1) and therein

stated, in relevant part, as follows:

1. Expert Medical Wtnesses

The followi ng physicians and/or physical therapists are
expected to testify regarding their care and treatnment of [Sales],
the nature of the injuries sustained by [Sales] and her prognosis
and causation, related matters including causation, the value of
their medical services and nedical bills:

1. John Sandor, M D.
Mary T. Greulick, MD.
Jon Graham M D.
Physi cal Therapy Depart ment
Kai ser Permanente

2. Ruby De Al day, M D.

Il Ot her Expert Wtnesses

1. Thomas Sakoda, M D.

Physician is expected to testify regarding his medical
exam nation of [Sales], prognosis and related matters, causation
and medi cal bills.

The Court Annexed Arbitration Program hearing occurred
on March 6, 2002. On March 13, 2002, the arbitrator val ued
speci al damages at $21, 866. 10 and general damages at $210, 000 and
apportioned them 50%to pre-existing conditions and 50%to the
not or vehicle collision. On March 19, 2002, Manning (1) appeal ed
the arbitration award and requested a trial de novo and (2) filed
and served by nail a Hawai‘i Rules of Civil Procedure Rule 68

O fer of Judgnent of $50, 000 inclusive of fees and costs.
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On March 27, 2002, Manning filed her "Final Nam ng of

Wtnesses.”" One of the expert w tnesses she naned was "Calvin C

M Kam MD." to "testify as to damages, including his review of

[ Sal es’] nedical records and/or his independent nedical

exam nation of [Sales]."

March 28,

foll ows:

I n a nmenorandum acconpanying a notion filed on

2002, counsel for Manning stated, in relevant part, as

[ Sal es’] pre-accident medical history is significant and
warrants an apportionnment in this case. [Sales’] history of neck
and back conpl aints dates back more than seven years before the
subj ect accident. I ndeed, these synmptons were so bad that in
September 1991 Raynond Tani guchi, M D. performed a C5-6 diskectony
and fusion.

Initially, [Sales] did well after surgery, but she then
began to experience a recurrence of symptoms, dating to October
1994. A cervical MRl scan was taken on October 6, 1995 to
evaluate [Sales’] ongoing complaints. This scan revealed nmultiple
degenerative changes throughout the spine. Significantly, disc
bul ges were noted at C4-5 and C6-7. Bi l ateral stenosis was al so
noted at C6-7.

When symptoms persisted, [Sales] was by [sic] John Graham
M D., a neurosurgeon, for a consultation on Novenmber 28, 1995
Dr. Graham di agnosed residual cervical disc disease with
increasing right upper extremty radicul opathy. Dr. Graham
di scussed the option of surgery, with the C5-6 and C6-7 levels
being the nost |ikely candi dates for intervention. Utimtely,
[ Sal es] did not proceed with surgery.

[Sal es’] nedical records do reveal, however, that she
continued to conplain of neck and/or back pain to other Kaiser
doctors on nmultiple occasions after the November 1995 visit with
Dr. Graham Mor eover, [ Sal es] acknow edged during her ora
deposition that she was symptomatic for these pre-existing
conditions during the one-year before the subject accident.
Accordingly, [Sales’] damages from the subject accident nust be
apportioned.

[ Manni ng] conducted the oral deposition of Dr. Grahamin
order to determine his opinion regarding apportionment. Dr .
Graham however, refused to provide such medical testinony.
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(Enmphasis in original.)

On April 16, 2002, at the request of Manning, Dr.
Calvin Kam (Dr. Kan) made an | ndependent Medi cal Eval uation (1 ME)
report on Sales. A copy of Dr. Kamis | ME was received by counse
for Sales on or about April 22, 2002, three days before the
April 25, 2002 discovery cutoff date.

On April 29, 2002, Judge McKenna presided over a
settl enent conference.

On May 8, 2002, Judge McKenna held a pretrial
conference and then filed Pretrial Oder No. 1 which stated that
jury selection would begin on June 25, 2002, notions in |imne
were due by June 10, 2002, exhibit lists were due on June 14,
2002, and deposition designations with conplete transcripts were
due on June 17, 2002. This Pretrial Order No. 1 does not nention
any problens created by Manning' s nonreceipt of an IME fromDr.
Thomas H. Sakoda, the expert hired by Sal es.

The nonreceipt of an IME from Dr. Sakoda is di scussed
for the first tinme in the record on June 3, 2002, when counsel
for Manning filed "Defendant Tokuhisa Manning’s Mdtion in Limne
to Exclude Any and All Testinony by Thomas H Sakoda, MD." 1In
an acconpanyi ng decl aration, the attorney for Mnning stated,

in relevant part, as follows:

2. [Sales] identified [Dr. Sakoda] as an expert witness on
February 25, 2002. As of the date of that identification, Dr.
Sakoda had never treated the patient.
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3. After the appeal fromthe CAAP arbitration on March 19
2002, [the attorney for Manning] attenmpted to conduct the ora
deposition of Dr. Sakoda

4. [ The attorney for Manning] was advised, however, by
counsel for [Sales] that Dr. Sakoda had not yet seen the patient

and therefore was not ready to be deposed. [ Sal es’] counsel did
not intend to schedule an appointment with Dr. Sakoda until after
the settlement conference on April 29, 2002

5. After the settlenment conference [counsel for Manning]
again tried to conduct Dr. Sakoda's oral deposition, but was
advi sed that [Sales] had still not been evaluated by Dr. Sakoda
and Dr. Sakoda had no opinions. Opposing counsel prom sed that
the appoi ntment would be schedul ed "soon."

6. On May 29, 2002 [counsel for Manning] again asked

[counsel for Sales] if Dr. Sakoda had seen [ Sal es]. [ Counsel for
Sal es] said that Dr. Sakoda had still not seen [Sal es], but that
an appoi ntment was scheduled "in a few days." [Counsel for Sales]

prom sed to provide Dr. Sakoda's report.

7. As of the date of this declaration, [counsel for
Manning] . . . still has not been provided with Dr. Sakoda's
report and has effectively been precluded from di scovering Dr.
Sakoda’'s trial opinions.

8. Based on the foregoing, [counsel for Manning] requests
that any and all testinony by Dr. Sakoda be excluded fromtrial.

(Enmphasis in original.)
On June 3, 2002, Manning filed "Defendant Tokuhi sa
Manning’s Motion in Limne to Limt the Trial Testinmony of Jon F.
Graham M D. to the Opinions Disclosed During Oral Deposition.™
On June 3, 2002, Sales filed a "Motion in Limne to
Excl ude Sone Potential Evidence of Defendant.” In an
acconpanyi ng nmenorandum counsel for Sales stated, in rel evant
part, as follows:

This is [a] personal injury case arising froma traffic
acci dent where [Manning’s] vehicle struck the rear of the vehicle
of [Sales]. Subsequent to the accident, [Sales] had surgery done
to the c4-5 and C6-7 | evels of her cervical spine by Dr. Graham a
neur o- surgeon. [Sal es] claims said injuries to be caused by the
subj ect accident.

The damage to [ Sal es] vehicle was "nom nal" at best and was
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not repaired; and [Manning] testified in her deposition that she
had no damages to her car

During discovery, [Manning] subpoenaed [Sales’] current and
previ ous medical records. [ Manni ng] discovered that [ Sales] had
"pre-existing" medical condition, particularly a fusion to the
|l evel of c5-6, done on September 25, 1991, seven years before the
subj ect accident. The Kaiser Medical Records show that after said
fusion, [Sales] was seen on occasions by the Kaiser medical
personnel particularly for problems of her diabetis [sic],
someti mes cough or colds, and sonetinmes shoul der pains or
numbness.

In a vague and isolated note or scribble dated December 2
1997, presumably by the Kaiser therapist, [Sales] allegedly
remarked or inmplied that she wanted to go through surgery again
See Exhibit "1" for accuracy of words allegedly said by [Sales],
wherein she allegedly stated, as follows: "pt is thinking about
havi ng surgery again."

(Enmphases in original.)

On Monday, June 10, 2002, counsel for Sales filed
"Plaintiff Dardanela Sal es' Menorandumin Qpposition to Defendant
Tokuhi sa Manning’s Motion in Limne (to Exclude Al of Dr.
Sakoda’' s Testinony, Sone of Dr. G ahamis Testinony and References

to Liability Insurance).” In this nenorandum counsel for Sal es

stated, in relevant part, as foll ows:

I. BACKGROUND:

In view of the severity of injuries and the rather
simul taneous arbitration proceedings and the critical short weeks
prior to the scheduled trial, [Sales] and [Manning], through their
counsel, agreed although there was no written stipulation filed,
that the [discovery] will continue virtually up to and including
the "eve" of trial. This has all along been known to [ Manning].
The parties have also exerted great efforts to have Dr. Gruellick
and Dr. [D]e Alday, treating doctors, to be deposed orally
not wi t hst andi ng that the period of discovery has | apsed except for
the mutual agreement of the parties to extend.

II. ARGUMENTS :
(a) Dr. Graham’s testimony:

Forenost, it must be enmphasi zed here that Dr. Grahamis not
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( Enphases

an i ndependent medical expert hired and retained by [Sales]. He
is the surgeon who did surgery to the cervical disks after the
not or vehicle accident conpl ained of.

[ Sal es] never stopped [ Manning] fromrequiring [Dr

Graham s] oral deposition to occur. And when it did happen, it
was not the idea of [Sales] that Dr. Graham had an attorney
representing him Atty. Playdon, during the oral deposition. | f

[ Manni ng’ s] counsel really feels aggrieved for what he thinks is
an "inconmpl ete" deposition, said counsel could have asked the
intercession of the Court, perhaps, by a Modtion to Conpel, or any
ot her proper notion, but [Manning] failed to do so and now shifts
the responsibility to [Sales]. There is nothing to stop
[Manning’s] counsel from cross-examining Dr. Graham and [Sales]
does not agree that anything that this doctor would say comes as a
"prejudicial surprise" to [Manning].

(b) The testimony of Dr. Sakoda:

In good faith, [Sales] retained the services of Dr. Sakoda
as soon as trial was inm nent. In good faith, [Sales’] attorneys
have periodically advised [Manning s] counsel of the scheduling
attempts with Dr. Sakoda. There are volumes of records that Dr
Sakoda had to read. Hi s report al one consists of 54 pages, a ful
set was delivered to [Manning’'s] counsel today. The report was
only available this past week-end. It is not true and [Sales] and
her attorneys deny that there was no intent to schedule an
appointment with Dr. Sakoda till [sic] after the settlement
conference with the Court.

There is no justifiable reason than [sic] Dr. Sakoda and/or
Dr. Graham would be excluded. To do so is to deprive [Sales] of
her case and her Day in Court. Exclusion is not the proper remedy
and should be denied.

in original.)
Dr. Sakoda’s | ME states, in relevant part, as follows:

[Aln [IME] . . . was performed on two separate dates. The initi al
eval uation was performed on 17 May 2002 as schedul ed. However, it
was apparent that the medical records that were provided for
review were not conplete, and [Sales] was not able to provide the
informati on necessary to conplete the history of the events and
treatment. Therefore, the mi ssing nmedical records were requested
and the eval uation was continued after the records were received
and reviewed. After reviewing all of the records, [Sales] was
exam ned on 29 May 2002.

PRI OR OPERATI ONS:

10
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Septenmber 1991: Anterior Cervical Fusion of C5-7 performed
at Queen’'s Medical Center by Dr. Raymond Tani guchi for neck
and right upper extremty pain

1992: Total Abdom nal Hysterectomy and Bil ateral Sal pingo-
oophorect ony

1999: Anterior Cervical Fusion of C4-5 & C6-7

15 May 2002: Laparoscopic Chol ecystectony

[Sales] is the owner of Hair Concept Inc., a beauty sal on
She al so works there as a Hair Stylist and Cosmetol ogi st. She
colors, cuts, trinms, and styles hair. She works 5-6 days a week
and works 6-8 hours a day. She used to perform mani cures and
pedi cures before the motor vehicle accident. However, at the
present tinme, she is unable to do the mani cures and pedicures
because of the limtation of her neck and the pain associated with
prol onged fl exi on of her neck. She also has difficulty washing
her client’s hair for the same reason. She has to flex her neck
to wash their hair. She now has one of her enployees take over
and do the hair washing for her clients. She used to work 12 hour
days but no longer can she work for such a length of tinme because
of the problems with neck pain. She, however, is working and
working full time. Since she is the owner of her beauty sal on
she can make the adjustments to her work schedul e.

CERVI CAL DI SK SYNDROME

[ Sal es] has an injury to the Cervical Spine and the
Cervical Disk Conplex. Although the major conmplaint is the
stiffness and rigidity of the neck, the major problem
appears to be the pain that results from prolonged fl exion
extension, and rotation of the neck. Although she has a
fusion of the C4, C5, C6, and C7 vertebral bodies, if there
was not pain, these individuals often have normal or near
normal movenment. At |east, they are functional. The
presence of pain indicates that there may be pain
originating from other disk conplexes. Since the disks have
been excised and the vertebral bodies fused from C4 to C7
it is hard to believe that the present pain and difficulty
with novement is related to the C4-5, C5-6, and C6-7 disk
conpl exes. She no | onger has disks at these |levels and
there is no nmovement to elicit pain fromthe |igaments and
facet joints. Therefore, the only conclusion is that the
pain is from another site or sites.

PROGNOSI S
The PROGNOSI S would be FAIR. There is no indication that
the condition will inprove with the passage of tine. It has not
been established where the present pain originates and what is the
exact injury that causes the pain. It is for these reasons that

the prognosis is only fair.

11
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RECOMVENDATI ONS

I have no special recommendations for [Sales]. She does see
her doctor routinely for her medical illnesses, and if there is
any problem with her neck, she can have the problem eval uated.
Thus, it appears that there is not much nmore that she needs to do
She is exercising and is doing her work. I see no real need to do
anything different at this time.

If there is a need to know what is the diagnosis and what is
the cause of her pains, further evaluation is definitely needed
The question of what to do under these circumstances can be
addressed at that tinme.

ANSWERS TO QUESTI ONS

[We] are asking you to address specifically the followi ng issues:

1. CAUSATI ON:  WHAT |I'S THE SI GNI FI CANCE OR RELATI ON OF THE
SUBJECT MOTOR VEHI CLE ACCI DENT TO THE SYMPTOMS AND | NJURI ES
CLAI MED BY MRS. SALES?

After reviewing the medical records provided and after
interviewing [Sales], it is my opinion that the diagnosis of what
was the injury causing the disabling pains was made only to the
degree of "reasonable nedical probability" and not to the degree
of "reasonabl e medical certainty”. Although the Neurol ogica
Surgeon, Dr. Jon Graham performed disectom es and fusions of C4-5
and C6-7 disks, it was never established to the degree of
reasonabl e nedical certainty what was the condition causing the
di sabling pains before or after the operation. The clinica
pi cture based on the history of the injury, the general clinica
course, the findings at the time of exam nation, and the
di agnostic tests perfornmed do not tell what is the injury to the
degree of reasonable nedical certainty other than the injury is to
the Cervical Spine and, nost likely, to the Cervical Disk conpl ex.
In addition, at the time of operation, it appears that no attenpt
was made or it was not possible to identify the presence or
absence of a disk protrusion which could be causing the pain
However, [Sales] indicates that the severely disabling pains were
al leviated by the operation. Therefore, removing the disks at C4-
5 and C6-7 and the fusion of the spine from C4 to C7 contri buted
to the alleviation of the disabling synptons, i.e. the severe
headaches and the severe upper extremty pains. The concl usion
that can be reached is that the pain nmay have been of discogenic
origin since renoving the discs alleviated the pain. It also can
be stated that stabilizing the spine fromC4 to C7 also may have
contributed to the alleviation of the pain which indicates that
the pain may also have been related to the |ligaments and
articulating joints of the disk conmplexes that were fused

In summary, although the rear inpact to [Sales’] car was not
severe enough to warrant calling the police to file a report,
there were conditions that led to an injury to [Sales’] cervica
di sk compl ex. The Cervical Spine was turned or rotated to the

12
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|l eft as she | ooked at the on comng [sic] traffic while planning
to make a right turn onto Salt Lake Boul evard. The rotated spine
was then subjected to sudden extension and flexion. The spine was
further vulnerable to injury because of the degenerative changes

t hat had occurred from wear and tear of daily living. There was
absent a head rest on the seat which may have resulted in nore
hyper extension of the neck than if the head rest had been
present. The doctors that all exam ned [Sal es] agreed that there
was an injury to the neck and Cervical Spine. The clinical course
was consistent with such an injury. After the operation was
performed, she was much inmproved with the severely disabling pains
being alleviated. Therefore, the only conclusion which can be
reached is that the motor vehicle accident resulted in the
injuries to the Cervical Spine of [Sales].

2. PRE- EXI STI NG: I F YOU FI ND THAT [ SALES] WAS " SYMPTOMATI C"
BEFORE THE ACCI DENT AND TOWARDS THE TI ME OF THE ACCI DENT ON
THE RELEVANT PORTI ONS OF HER BODY AFFECTED BY THE ACCI DENT,
HOW MUCH PERCENTAGE WOULD YOU ATTRI BUTE TO THE PRE- EXI STI NG
CONDI T1 ON?

The di agnoses given by the doctors who treated her al
i ndi cated that the pains were consistent with a neck or Cervica
Strain. Therefore, there was a pre-existing condition involving
the Cervical Spine that caused pain. An apportionment of [Sales’]
present condition is therefore indicated

. Her condition is nuch nore severe than the condition
in which she found herself prior to the motor vehicle accident of
06 May 1998. Therefore, it is my opinion that an apportionment of
her prior condition is indicated

Based on an evaluation of [Sales’] present condition as
conmpared to what it was prior to the motor vehicle accident,
have arrived at an apportionment of her condition of the Cervica

Spi ne.
APPORTI ONMENT OF THE PRESENT CONDI TI ON OF THE CERVI CAL

SPI NE
Prior to 06 May 1998 Motor Vehicle Accident: . . . . . .4.6%
Present Condition related to Motor Vehicle Accident . .95.4%

At a hearing on Wednesday, June 12, 2002, the follow ng

was stated, in relevant part:

THE COURT:

Mot i on nunmber 2 is [Manning s] motion to exclude any and al
testimony by Thomas Sakoda. . . . [Was the report ever provided?

[ COUNSEL FOR MANNI NG : Yes, Your Honor. It was delivered

on Monday. This past Monday [June 10, 2002].

THE COURT: This past Monday?

13
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THE COURT: Isn't it alittle late to be providing expert
opinions at this point? This is a retained expert?

THE COURT: Two weeks before trial you provide a report of a
retained expert?

[ COUNSEL FOR SALES]: .. . [We have nmentioned him already
in our pretrial statements. And [counsel for Manning] was
knowl edgeabl e of that. He knew t hat all al ong. Even during our
settl ement conferences, Your Honor, he was already known. It was
just that we have difficulty having him exam ne our client

And al so, there was a | ot of records that he had to review.
And the report itself is I think over 50 pages, 54 pages. So
there is really no surprise, no prejudice for [counsel for
Manni ng] .

THE COURT: .. . [I'ln the Court’s view, the fact that the
report itself is 54 pages creates prejudice in and of itself. I
don’t think that two weeks before a jury trial that’'s been pending
for —- a year and a half is it? Two weeks before trial is just
much too late. And the Court is going to grant the notion to
exclude any testinony by Dr. Sakoda

THE COURT: He's a retained expert who reviewed records and
exam ned. So he basically conducted . . . [a] plaintiff’s nmedica
exam nati on

THE COURT: Two weeks before trial is much too late to
provide a 54 page report to defense counsel

THE COURT: It'’s completely prejudicial. And we cannot

allow those kinds of litigation procedures.
THE COURT:
Let’'s see. Next is [Manning’s] motion . . . to limt the

trial testimony of Jon F. Graham [MD.,] to the opinions
di scl osed during oral depo. And your objection to this was?

[ COUNSEL FOR SALES]: OQur objection is that it wasn't our
fault that he testified the way he testified. And we did not have
any control over that. . . . And he is not . . . an independently
retained expert witness too. He was the surgeon

THE COURT: Well, you did list himas an expert witness; is

14
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that correct?

[ COUNSEL FOR SALES]: Treating and expert witness,

believe.
THE COURT: Well, the kinds of opinions you were requesting
were causati on and apportionment; is that correct?

[ COUNSEL FOR MANNI NG]: Yes, Your Honor

THE COURT: Okay. Then | think it’'s only fair that they be
provided notice or have notice of what opinions or have notice of
what opi ni ons would be stated. Since he stated no opinions, then
basically I see no alternative but to grant this notion

This motion will be granted. He will be limted to the
opi nions that he has already expressed in his deposition, or which
are clearly included in his medical records that you already have

THE COURT: . . . Did you serve interrogatories?
[ COUNSEL FOR MANNI NG] :  Yes, Your Honor

THE COURT: Okay. So you are required to provide himwith
the subject matter on which the expert is expected to testify, and
t he substance and facts and opinions to which the expert is
expected to testify, and a summary of the grounds for each
opi nion. MWhether or not it's a specially retained expert or not.
And if you haven't provided himwith that, then the expert wil
not be allowed to testify.

[ COUNSEL FOR SALES]: I cannot answer that right now, Your
Honor . I think that we provided [counsel for Manning] that. I
don’t have the records with me. But in any event, [counsel for
Manni ng] has no problems about that.

THE COURT: He has filed this motion to exclude himfrom
testifying as to any opinions not expressed in his deposition
And my ruling is that Dr. Grahamwill only be able to testify to
opinions that he testified to in his deposition that are stated in
t he medical records, his medical records, and were properly

provi ded pursuant to Rule 26 of the Rules of Civil Procedure
What ever those opinions are.

On June 13, 2002, counsel for Sales filed notice that
she woul d be taking Dr. De Alday’ s oral deposition on June 14,
2002, at 3:00 p.m On June 18, 2002, counsel for Sales filed

"Plaintiff Dardanela Sal es’s Designation of Depositions.” One of
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t he depositions designated was the deposition of Dr. De Al day
taken on June 14, 2002.

On June 19, 2002, counsel for Sales filed "Plaintiff
Dar danel a Sal es’s Mdtion for Reconsideration of Court Order
G anti ng Defendant Tokuhisa Manning’s Motion in Limne to Exclude
Any and All Testinony by Thomas H Sakoda, MD." 1In an
acconpanyi ng nenorandum counsel for Sales stated, in rel evant
part, as follows:

Trial was scheduled in the week of June 24, 2003. Thus, the
parties’ attorneys agreed verbally, unreduced to writing, that
oral depositions can continue up to and including the day before
trial, an open period so to speak, to accommodate any need for

such in view of the approaching trial. This open discovery agreed
to by the parties is deemed to be a waiver of the cutoff date of
discovery.

Thus, pursuant to agreement as stated above, the parties
continued with their ongoing discovery. Wthout the agreenent,
di scovery cut-off date would have been April 25, 2002. On Apri
16, 2002, Dr. Calvin Kam who was independently retained as an
"expert" witness by [Manning], made an extensive |IME report on

[Sales]. A copy may have been received by [Sales’] counsel on
April 22, 2002, the Monday followi ng mailing by [Manning’ s]
counsel. This would have been three days before the discovery

cutof f date. However, [Sales] did not complain because of the
verbal agreement among counsel extending the discovery period.

Havi ng received the said report of [Manning’' s] expert,
[ Sal es] proceeded to retain the services of Dr. Thomas H. Sakoda.
Dr. Sakoda was already named in [Sales’] final naming of witnesses
filed Feb. 25, 2002 and the substance of his testimony and
opinions were stated therein.

The 54 pages of medical report of Dr. Sakoda was [sic]
i medi ately transmitted to [ Manning s] counsel on June 10, 2002
upon receipt thereof by [Sales’] counsel. Exhibit "3." The
doctor’s report starts by showi ng the dates when Dr. Sakoda
exam ned [Sal es], and these were May 17 and May 29, 2002. (See
Plaintiff’'s Trial Exhibit Number P-48 for a copy of Dr. Sakoda’'s
report.) Notwithstanding, [counsel for Manning] in his Mdtion in
Limne inplied that on May 29, 2002, he was being told by [Sales’]
counsel that an appointment with Dr. [S]akoda was still "to be
schedul ed". This was not true.
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When [ Manning' s] counsel filed his Motion in Limne and when
it was heard, said counsel did not argue the discovery cutoff date
.o Neit her did he argue that [Sales] is in violation of the
di scovery rules and as anended by the agreement of the parties
He just advanced a nebul ous excuse that "[counsel for Manning] has

still not been provided with Dr. Sakoda's report and has
effectively been precluded from discovery [of] Dr. Sakoda’s

opi ni ons. Hi s declaration is dated . . . June 2, 2002, the
certificate of service [is] dated June 3, 2002, yet, he admts he
was still inquiring for the report as late as May 29, 2002, and
without cautioning [Sales’] counsel that he was to end the
discovery period agreed on. |In the Motion in Lim ne heard on June
24, 2002, [Manning’'s] counsel conpl ained of "lateness" for the

first time. Meant i me, [ Manni ng] has already been provided with
the written report of Dr. Sakoda on June 10, 2002, as soon as the
report was received by [Sales’] counsel

Al t hough the report is 54 pages, the opinions of Dr. Sakoda
in answer to the questions of [Sales] consist of six and a half
(6Y) pages from page 48 to page 54 and the rest is just a
summati on of past and present events and physical conditions of
[ Sal es] which [ Manning] already know [sic] or should know from the
records and fromthe report of their alleged witness, Dr. Kam

During the hearing of the Motion in Limne, [Sales’]
attorneys did not have an i mmedi ate and ready response to the
Court on the questions of the Court regarding responses to
interrogatories, etc. because this was no[t] specifically
addressed and placed in issue by [Manning’s] Motion in Limne
[ Ssal es] was not prepared to address an issue that was not there.
Regardl ess, the files and records of this case support what the
events were except that [Manning] did not specifically admit that
there was an open discovery going on.

(Enmphases in original.)
At a hearing on Monday, June 24, 2002, the follow ng

was stated, in relevant part:

THE COURT: . . . The motion in limne was filed on
June 3", And you had, you know, sufficient period of time to
respond before the June 12'" hearing. You said nothing about
. an agreement to keep discovery open. You said nothing about
this Dr. Kam s report being received in April. None of these
arguments were raised

THE COURT: You didn’'t say that you had received their
expert’'s report in April. You had a lot of time to respond to
their motion in |imne.

Now, [counsel for Manning,] . . . was there an agreement to
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keep di scovery open until the date before trial?

[ COUNSEL FOR MANNI NG| :  Your Honor, no. There was . . . an
agreement to the extent that [Sales] did not want to retain Dr
Sakoda before the settlenment conference which was held on Apri
29th, And so if we can settle, | don't want to incur the cost.

did not have a problemwith that. That is correct. That is true;
we did agree to that.

But there was never an agreement, your Honor, nor would
ever agree in any case to say that discovery is open up until the
day before trial. That’'s ridiculous.

THE COURT: So when were you expecting Dr. Sakoda's report?

[ COUNSEL FOR MANNING]: Well, you know, honestly, Your
Honor, once we went to the settlement conference and we failed to
settle and [Sales’] demand at that time was more than the
available policy limts |I found out, then | expected the report to
be produced shortly thereafter. And that's why . . . | asked
after the conference, Okay, let’s get going. | was trying to prod
themto let’s go on this.

And then a month after the conference on May 29th st |
not hi ng. And that's when | had to file the motion, Your Honor,
because | couldn’t take the risk that | m ght have the report
dropped on my desk on Friday before we start trial on Monday or
Tuesday.

[ COUNSEL FOR SALES]: Your Honor, please, if | may call the
attention of the Court on the declaration of [counsel for Manning]
under oat h. He declared that on May 29 he was still trying to
call up our office inquiring about the report of Dr. Sakoda.

May 29, Your Honor.

Now, within two to three days thereafter, he was already
swearing under oath that . . . he was prejudiced because of the
late reporting. That is the date of his declaration. But why
woul d he still be inquiring two to three days before if indeed
there was no discovery — open discovery that was agreed on?
There was. It is, | think, a m sstatement that [counsel for
Manni ng] would say to the Court that there was no such agreement.

There’'s a reason why he was inquiring as |late as May 29,
because the parties have agreed that discovery is ongoing. That’'s
the only reason, Your Honor, he was inquiring up to May 29. And
the declaration was June 2"™. About three days thereafter | think
is the date of the declaration.

[ COUNSEL FOR MANNI NG : Your Honor, the reason | was
inquiring is because |I thought there may be a chance . . . that
the report was done and was sitting in a file and somebody had
just over | ooked sending it to me because | hadn’t been calling
every day and saying, Hey, where's Dr. Sakoda's report?

So | thought, [o]kay. I”"’mgoing to call and see if the
report’s there. Then, you know, we had an agreement and that
woul d be okay. But the report wasn't there yet.
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And al so, the deadline for filing the notions in |imne was
June 379 If I did not file the motion in limne by that time and
the report was dropped on ny desk the Friday before we start the
Monday or Tuesday trial and then | objected at that time, then |I'm
sure the argument back would have been, [w]ell, [counsel for
Manni ng], you never raised the motion in l[imne to exclude the
wi tness; you agreed to an open extension

So | had to protect ny client’s interest as well. I had to
protect ny ability to defend this case as well. So that's why,
yes, | did ask on the chance that maybe the report was sitting

somewhere in their office on May 29.

But short of that, | have to file the notion, Your Honor. |
had no choice, and | stand by that notion.

[ COUNSEL FOR SALES]: June 12'" was the hearing of the
motion in |[imne.

THE COURT: Yes.

[ COUNSEL FOR SALES]: June 10 [counsel for Manning] has
already received . . . because |I think it was delivered to his
of fice.

[ COUNSEL FOR MANNI N(] : It was.?

[ COUNSEL FOR SALES]: So he admitted it was delivered to his
office. You're tal king about two days before the hearing of the
motion in limne. That's my point, Your Honor

On May 29 he was still | ooking for the report. That means
that he knew that there was this open discovery going on. And
when he made the declaration, it was about the same thing, about
two to three days he was already declaring that he was prejudiced.
But he received the report on June 10. So what difference does it
make, two to three days?

THE COURT: The difference it makes, [counsel for Sales], is

2

Bri ef,
t hat

I n Defendant Appell ee/Cross-Appellant Tokuhi sa Manning’s Answering

counsel for Defendant-Appell ee/ Cross-Appell ant Tokuhi sa Manni ng states

Dr. Sakoda’'s 54 page report was finally provided to Tokuhisa
Manni ng on June 12, 2002, less than two weeks before trial

Even as of the June 12, 2002 production, however, the report was
not final as Dr. Sakoda stated that "If there is a need to know
what is the diagnosis and what is the cause of her pains, further
evaluation is definitely needed.”

(Citation omtted; enphasis in original.)

is wrong.
on June 10,

The reference to "June 12, 2002, less than two weeks before trial"
The record shows that Dr. Sakoda’'s report was provided to Manning
2002, exactly two weeks before the scheduled trial
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that unfortunately these are argunments you should have raised in
your menmorandum in opposition to the June 3" notion in limne
and/or at the June 12'" hearing on the motions in |imne.

You filed this motion for reconsiderati on one week after the
hearings on June 12'". W granted this ex parte to shorten time.
This motion was filed on June 19. You could have raised these
arguments well before the June 12'" hearing. You did not do so
If you had raised these arguments, | may have not ruled the way I
did.

But now you didn’'t raise these arguments. We have a hearing
on June 12th, I grant the motion to strike. I have no idea that
this other stuff is going on. You file a nmotion for recon one
week | ater which is heard today, the day before we start jury
trial, within 24 hours. And at this point, this motion for
reconsideration is too |ate.

THE COURT: We are not continuing the trial

[ COUNSEL FOR SALES]:

When [counsel for Manning] said in his declaration that he
was still calling on May 29 and | told himor sonebody in nmy
office told himwe were still going to schedule Dr. Sakoda, that
is not true, Your Honor, because Dr. Sakoda already saw ny client
on May 17. He already saw my client on May 17. And the second
interview with ny client was on May 29

[ COUNSEL FOR SALES]: Your Honor, if you're inclined to deny

our motion for reconsideration, | think it’'s only fair and just

that [Dr. Sakoda] should be allowed as a rebuttal witness. W
will not ask for nore. But he should be allowed to come in as a
rebuttal

THE COURT: Rebuttal to Dr. Kant®

[ COUNSEL FOR SALES]: Yes. Yes, Your Honor. I think that
woul d be fair. It’s just | just couldn’t believe that because of
our good-faith efforts to accommdate, as a matter of fact both
si des here on the ongoing discovery, that would . . . cause a

severe injustice to my client.

And right now nmy client is |ooking at a possible malpractice
agai nst the lawyers for trying to protect her interest, for trying
to do things in good faith with the other side.

[ COUNSEL FOR MANNI NG : Your Honor, as far as rebuttal, |
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believe the case law is clear that it wouldn't be appropriate.
believe the case is [Cafarella v. Char. 1 Haw. App. 142, 615 P.2d
763 (1980)] that sets forth that rebutttal witnesses are only for
matters that are surprise or could not have been anticipated with
reasonabl e preparation. I don’t see how Dr. Sakoda fits in those
par amet ers.

THE COURT: [ Counsel for Manning], when did you provide Dr
Kam' s report to [Sales]?

[ COUNSEL FOR MANNING: | . . . was not prepared to address
t hat today. I did not know that was going to be an issue

But | will say that the report was provided certainly by the
di scovery cutoff. | personally delivered the report

And again it was — it would clearly have been done before
the discovery cutoff. To the extent that it was close to the end
of the discovery cutoff, |I told themany time they wanted to take

his deposition, that would be fine

THE COURT:

. At this time, your motion for reconsideration is
deni ed.

[ COUNSEL FOR SALES]: I know that you made a ruling. Could
| have — | wish to be allowed to renew some kind of a motion to

the effect depending on how the trial goes because Dr. Sakoda is
really very inmportant to the case of my client.

THE COURT: I"mso sorry, [counsel for Sales]. But
the Court cannot allow Dr. Sakoda to testify. W have the trial
tomorrow. Jury is comng in tonorrow morning, all right? Thank
you.

In the answering brief, counsel for Manning states, in

rel evant part, as foll ows:

[ Sal es] knew, however, at |east as of Dr. Grahanis ora
deposition on January 23, 2002, that her own treating surgeon did
not support her claimthat the 1999 diskectonmy was caused by this
acci dent . Dr. Grahanis testimny that this accident "m ght be
related" is insufficient to carry [Sales’] burden of proof, which
requires a preponderance of the evidence, not a mere possibility.
Bluntly, at |least as of Dr. Graham s January 2002 deposition
[ Sal es] must have known that her case was in trouble

In the wake of Dr. Graham s deposition testinmony, it would
have been nost prudent for [Sales] either (1) to settle this case
or (2) to ensure that [Sales’] designated forensic expert would
support her theory since her treating doctor did not. | ndeed
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(Emphases

when [ Sal es] refused to allow Dr. Sakoda to be deposed before the
April 29, 2002 settlement conference, [Manning] honestly expected
that [Sales] planned to settle this case

I nstead, [ Sal es] appeared at the settlenent conference and
demanded a settlement amount substantially greater than the
avai l abl e i nsurance coverage, meaning that [Manning] would have
had to pay a part of the settlement our of her own pocket.
[Sales’] militant stance thereby forced this case to trial

But, if [Sales] intended to force this case to trial, there
is absolutely no good reason why [Sal es] delayed in retaining Dr
Sakoda and no good reason why [Sales] failed to make sure that Dr
Sakoda reached his final opinions before the April 25, 2002
di scovery cut-off. Again, [Sales] had the burden of proof in this
case. Since [Sales’] own treating doctor did not support her
position, [Sales] had absolutely no way to prevail except through
retained testinony froma forensic expert. That being the case
[ Sal es] should have provided Dr. Sakoda with all necessary records
and materials at the earliest opportunity to prepare for trial
but i nexplicably she did not.

In conpliance with the court’s pre-trial order, on June 2,
2002 [Manning] filed a notion in limne to exclude Dr. Sakoda’'s
testimony fromtrial in order to avoid undue surprise and
prej udi ce. Even then, [Manning] did not receive Dr. Sakoda’'s
report until June 12, 2002, seven weeks after the discovery-cut-
off and less than two weeks before the start of trial. Dr.
Sakoda’'s report turned out to be 54 pages long. And even then,
report was not final. It is unclear when the report would have
been produced had [ Manning] refrained fromfiling the notion in
l'imne. Under the circunmstances there was no time for [ Manning]
to conduct Dr. Sakoda's oral deposition or otherwise to prepare
adequately for trial. The trial court correctly granted
[ Manni ng’s] notion in limne to exclude Dr. Sakoda’'s testinony.

To the extent that [Manning] did agree to a rel axation of
the discovery cut-off in this case, this was solely to allow
[Sales] to avoid litigation costs and expert’s fees in
anticipation of reaching a settlement at the April 29, 2002
settlement conference. [Sales] was well aware that [ Manning]
needed to conduct Dr. Sakoda's oral deposition and to have the
report submtted to [ Manning s] medical expert, anongst other
things, in order to prepare properly for trial if this case did
not settle.

Since there was no time to do any of these things follow ng
recei pt of Dr. Sakoda’s report on June 12, 2002, the trial court’s

exclusion of Dr. Sakoda as a forensic expert was completely
consistent with the principles established in G over,

in original.)

The jury trial comenced on June 25, 2002, and the jury
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rendered its verdict on July 1, 2002.
DI SCUSSI ON
1.

Sal es contends that the court reversibly erred on
June 12, 2002 when it granted Manning s notion and barred Sal es
frompresenting her retained expert, Dr. Sakoda, as a w tness.
Sales alleges that "[t]he parties nutually agreed to continue
with their discovery to trial, which was not term nated at any
time, not even by a ‘courtesy notice’ by one to the other.™
Sal es argues that "the Court conpletely disregarded the obvious
fact that the parties had reached an agreenent to proceed with
di scovery, waiving the discovery cut off date provided by the
rules.”

As noted above, counsel for Manning admitted that he
had agreed to allow Sales not to retain Dr. Sakoda until after
the April 29, 2002 settlement conference and to keep discovery
open for that purpose.® In other words, he agreed that after the
April 29, 2002 settlenent conference, Sales would have tine to

retain Dr. Sakoda, and then Dr. Sakoda woul d have tinme to obtain

3 In light of this agreement, it is difficult, if not inpossible, to

understand the following argument in the answering brief:

But, if [Sales] intended to force this case to trial, there
is absolutely no good reason why [ Sal es] del ayed in retaining Dr.
Sakoda and no good reason why [Sales] failed to make sure that Dr.
Sakoda reached his final opinions before the April 25, 2002
di scovery cut-off.
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and review the rel evant records, exam ne Sales, and prepare his
| ME.  The only denial by counsel for Manning was that he agreed
to keep discovery open until the day before trial. He admitted
that had the report been available on May 29, 2002, it would have

been acceptable. H's only stated concern was that

the deadline for filing the notions in |imne was June 3'9 | f
did not file the motion in limne by that time and the report was
dropped on my desk the Friday before we start the Monday or
Tuesday trial and then | objected at that time, then |I’m sure the
argument back woul d have been, [w]ell, [counsel for Manning], you
never raised the notion in limne to exclude the witness; you
agreed to an open extension.

At the reconsideration hearing on June 24, 2002, the
court said to counsel for Sales that, in response to Manning's
June 3, 2002 notion, "You said nothing about . . . an agreenent

to keep discovery open. You said nothing about this Dr. Kanms

report being received in April. None of these argunents were
rai sed.” When counsel for Sales pointed out that counsel for
Manni ng was still looking for Dr. Sakoda’ s I ME on May 29, 2002,

that he had received the report on June 10, 2002, and there was
no evi dence of any prejudice to Manning, the court responded, in
rel evant part, as follows:

THE COURT: . . . [Unfortunately these are argunents you
shoul d have raised in your memorandum in opposition to the June
3% nption in |imne and/or at the June 12'" hearing on the notions
in Iimne.

. You did not do so. If you had raised these argunents,
I may have not ruled the way | did.

But now you didn’'t raise these arguments. We have a hearing

on June 12th, I grant the motion to strike. I have no idea that
this other stuff is going on.

This response by the court indicates that the court was
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unaware that, in the June 10, 2002 nmenorandumin opposition to
Manni ng’ s June 3, 2002 notion, counsel for Sales stated, in
rel evant part, as foll ows:

In view of the severity of injuries and the rather sinultaneous
arbitration proceedings and the critical short weeks prior to the
schedul ed trial, [Sales] and [ Manning], through their counsel
agreed although there was no witten stipulation filed, that the

[di scovery] will continue virtually up to and including the "eve"
of trial. Thus, Dr. Sakoda finished his evaluation of [Sales].
This has all along been known to [ Manning]. The parties have al so

exerted great efforts to have Dr. Gruellick and Dr. [De] Alday,
[Sales’] treating doctors, to be deposed orally notwithstanding
that the period of discovery has | apsed except for the nutual
agreement of the parties to extend

Moreover, as indicated by the transcript of the hearing on

June 12, 2002, quoted above, counsel for Sal es cannot be faulted
for not discussing these matters. The court did not allow
counsel for Sales the opportunity to discuss these natters. As
not ed above, the court summarily concluded, as if a matter of |aw

rat her than di scretion, as foll ows:

[1]n the Court’s view, the fact that the report itself is 54 pages
creates prejudice in and of itself. I don’t think that two weeks
before a jury trial that's been pending for —- a year and a half
is it? Two weeks before trial is just much too late. And the
Court is going to grant the notion to exclude any testi mony by Dr
Sakoda

Mor eover, the court cane to this conclusion w thout know ng the
content of Dr. Sakoda’s 54-page | M

We take judicial notice that it is the practice of the
trial courts to allow counsel to agree to extend the discovery
cutof f date inposed by RCCH Rule 12(r). There was such an
agreenent in this case. |If Manning had received Dr. Sakoda s | ME

on May 29, 2002, there would have been no problem Mnning
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received Dr. Sakoda's | ME on June 10, 2002.
RCCH Rule 12.1(a)(6) (2003) states, in relevant part,
as foll ows:

(6) Sanctions. The failure of a party or his attorney
. , the neglect of a party or his attorney . . . , or the
failure of a party . . . shall, unless a good cause for such
failure or neglect is shown, be deemed an undue interference with
orderly procedures. As sanctions, the court may, in its
di scretion:

(i) Dismss the action on its own notion, or on the nmotion
of any party or hold a party in default, as the case may be;

(ii) Order a party to pay the opposing party's reasonable
expenses and attorneys' fees

(iii) Order a change in the calendar status of the action
(iv) Inpose any other sanction as may be appropriate.

In Azer v. Courthouse Racquetball Corp., 9 Haw. App. 530, 539-40,

852 P.2d 75, 81 (1993), however, this court stated, in rel evant

part, as follows:

A trial court's imposition of a discovery abuse sanction is
revi ewabl e on appeal for abuse of discretion. A trial court
abuses its discretion whenever it exceeds the bounds of reason or
di sregards rules or principles of law or practice to the
substantial detriment of a party.

Mor eover, dism ssal of a pending action by the trial court
with prejudice is not favored, and a full trial on the merits is
favored. An appellate court will uphold a dism ssal with
prejudice only where the record clearly shows del ay or
contumaci ous conduct and where | esser sanctions would not serve
the best interest of justice

(Gtations omtted.)

In this case, the trial court’s order barring Dr.
Sakoda fromtestifying was, in essence, a dismssal of nost of
Sales’ case. An appellate court will affirmsuch action by the
trial court "only where the record clearly shows del ay or

contunaci ous conduct and where | esser sanctions woul d not serve
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the best interest of justice."

Manni ng received Dr. Sakoda’s |IME on June 10, 2002. At
the June 12, 2002 hearing, the relevant questions were (a) what
el se, if anything, Manning reasonably wanted and was entitled to,
(b) whether and how he could obtain it, and (c) whether | esser
sanctions were appropriate and woul d serve the best interest of
justice. |If Manning needed a deposition of Dr. Sakoda, he may
have had time for it. W note that on June 18, 2002, counsel for
Sales filed "Plaintiff Dardanela Sal es’s Designation of
Depositions” including Dr. De Al day’'s deposition taken on June
14, 2002.

In light of the record, we conclude that the court
abused its discretion when it granted Manning’s notion barring
Dr. Sakoda fromtestifying.

2.

Sal es contends that the court reversibly erred when it
granted Manning’s notion and ruled "that Dr. G ahamw |l only be
able to testify to opinions that he testified to in his
deposition that are stated in the nedical records, his nedical
records, and were properly provided pursuant to Rule 26 of the
Rul es of Cvil Procedure. Watever those opinions are." Sales
argues that

[t]he Court disregarded the fact that [Manning] chose not to Move
to Compel answers from Dr. Grahamin the five months [sic] period
fromthe date of his deposition to the trial. The Court further

di sregarded the reason why the testimony of Dr. Grahamin his ora
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part, as f

deposition was limted - such was upon the directions of his
i ndependent counsel, and this was not attributable to [Sales’]
conduct .

In her answering brief, Manning responds, in rel evant
ol | ows:

Dr. Graham s oral deposition was conpleted on January 23, 2002.
During his oral deposition, Dr. Graham provided testinmony
regarding the | egal causation issue, but refused to provide
testimony regardi ng an apportionnment of [Sales’] claimed injuries
and treatment.

Nei t her Dr. Graham nor [ Sal es] ever gave any notice of any
potenti al change in these opinions. Under the circunstances Dr
Graham s trial testinony was properly limted to those opinions
di scl osed during his oral deposition so as to avoid unfair
prejudi ce and surprise.

Sal es responds that Manning "fails to address its own

duty to move to compel the witness to conply with an order of the

Court SO t

hat the expert could suppl enent his deposition and

bef ore the opposing party is sanctioned.” (Enphases in

original.)

Pr ocedur e

We disagree with Sales and cite Hawai‘i Rules of G vil
(HRCP) Rule 26(e) (2003):

(e) Supplenmentation of Responses. A party who has responded
to a request for discovery with a response that was conpl ete when
made is under no duty to supplement his response to include
information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to suppl ement
his response with respect to any question directly addressed
to (A) the identity and | ocation of persons having know edge
of discoverable matters, and (B) the identity of each person
expected to be called as an expert witness at trial, the
subject matter on which he is expected to testify, and the
substance of his testinony.

(2) A party is under a duty seasonably to amend a
prior response if he obtains information upon the basis of
which (A) he knows that the response was incorrect when
made, or (B) he knows that the response though correct when
made is no |onger true and the circunstances are such that a
failure to amend the response is in substance a knowi ng
conceal ment.
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(3) A duty to supplenment responses may be i nposed by
order of the court, agreenment of the parties, or at any time
prior to trial through new requests for supplenentation of
prior responses

In light of HRCP Rule 26(e), we conclude that when,
during oral deposition, a treating physician whom plaintiff has
naned as her expert w tness refuses to render an opinion on a
rel evant issue and thereafter does not express any willingness to
render such an opinion, the court does not abuse its discretion
when it rules that said treating physician "wll only be able to
testify to opinions that he testified to in his deposition that
are stated in the nedical records, his nedical records, and were
properly provided pursuant to Rule 26 of the Rules of Cvil
Procedure. \Whatever those opinions are.”

3. and 4.

Poi nt 3 chal |l enges a docunent received into evidence at
trial, and point 4 challenges an instruction given to the jury.
Qur decision to vacate the judgnent and renmand for a newtrial is
the basis for our decision not to discuss or decide these issues.

CROSS- APPEAL

Manni ng cross-appeal s the August 6, 2002 order granting
in part and denying in part Manning’ s notion for costs. Qur
decision to vacate the judgnent and remand for a newtrial is the

basis for our decision not to discuss or decide these issues.
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CONCLUSI ON
Accordingly, the August 6, 2002 Final Judgnent is
vacated and this case is remanded for a new tri al

DATED: Honol ul u, Hawai ‘i, January 28, 2004.
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