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BURNS, C. J., FOLEY AND FUJI SE, JJ.

OPI Nl ON OF THE COURT BY BURNS, C. J.

Def endant - Appel  ant Richard S. Hi gashi (R chard or
Def endant) appeals fromthe August 28, 2002 Di vorce Judgnent
entered in the Famly Court of the Second Circuit, Judge Eric G
Romanchak, presiding. W affirmin part, vacate in part, and
remand for further action in the Iight of this opinion.

BACKGROUND

Ri chard and Pl aintiff-Appellee Patricia Lee Hi gash
(Patricia or Plaintiff) were married on Cctober 25, 1981. Wen
they married, Richard had been enployed with the State of Hawai ‘i
Depart ment of Education (DOE) for "over 15 years", and Patricia
had been enployed with the DCE "about 14 years". Their son (Son)
was born in 1982 and their daughter (Daughter) was born in 1984.

Thi s di vorce case commenced on Septenber 7, 2001.
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After a hearing on Novenber 28, 2001, Judge Romanchak
orally entered an order, followed by a witten order on

January 16, 2002, that stated in relevant part as foll ows:

3. The parties are nutually enjoined and restrained from
transferring, encumbering, wasting, or otherwi se disposing of any
of his or her real or personal property, except as necessary, over
and above current inconme, for the ordinary course of business or
for usual living expenses.

4. The parties shall continue to use all their inconme
available to maintain their joint asset and debt |oad[.]

On bot h occasi ons, Judge Ronmanchak al so ordered each party to pay
the install ments of specified debts and prohibited any further
credit card debt.

The trial was held on July 19 and 22, 2002. 1In the
anended opening brief, Richard states that "[o]n the eve of tria
[ Richard] dism ssed his | egal counsel because he could no | onger
afford him"

At the time of the trial, Son was a junior at
Washi ngton State University, in an Air Force ROTC Program which
provided tuition and a living stipend. Daughter had just
graduated from high school and was scheduled to start at the
University of Hawai‘ at Manoa in the fall of 2002.

The Di vorce Judgnent was entered on August 28, 2002.
Richard filed a notice of appeal on Septenber 25, 2002. On
March 18, 2003, Judge Ronmanchak entered Findings of Fact and
Concl usions of Law (FsOF and CsOL). This appeal was assigned to

this court on Decenber 26, 2003.
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CATEGORI ZATI ON CHART

This court has stated as foll ows:

The Partnership Model requires the famly court, when
deci ding the division and distribution of the Marital Partnership
Property of the parties part of divorce cases, to proceed as
foll ows: (1) find the relevant facts; start at the Partnership
Model Division and (2)(a) decide whether or not the facts present
any valid and relevant considerations authorizing a deviation from
the Partnership Model Division and, if so, (b) item ze those
consi derations; if the answer to question (2)(a) is "yes,"
exercise its discretion and (3) deci de whether or not there wil
be a deviation; and, if the answer to question (3) is "yes,"
exercise its discretion and (4) decide the extent of the
devi ati on.

Jackson v. Jackson, 84 Hawai ‘i 319, 332, 933 P.2d 1353, 1366

(App. 1997) (footnote omtted). In light of this precedent, the
famly court should file, as part of and consistent with its

ot her findings and concl usi ons, a docunent/chart containing: (a)
an item zed list of each of plaintiff's Category 1 and 3
assets/debts, stating (i) the Category 1 and 3 val ue/ anount of
each and (ii) the Category 2 and 4 net market val ue of each
asset; (b) an item zed |list of each of defendant's Category 1 and
3 assets/debts, stating (i) the Category 1 and 3 val ue/ anount of
each and (ii) the Category 2 and 4 net market val ue of each
asset; (c) an item zed |list of each of plaintiff's and/or
defendant's Category 5 assets/debts stating the net market val ue
of each; (d) an item zed statenent of the Partnership Mdel

Di vi sion of each of the assets/debts owned/owed at the tine of
the divorce; (e) an item zed statenent of the actual division by
the court of each of the assets/debts owned/owed at the tinme of

the divorce; (f) an item zed statenent of the specifics of each

3
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material difference between (i) the Partnership Mdel D vision
and (ii) the actual division by the court; and (g) a
st at enent/ expl anation of the court's reason(s) for each materi al
di f f erence.

In this case, the court did not file such a
docunent/chart. Based on the Divorce Judgnent, the FsOF and
CsOL, and Plaintiff's Exhibit 26 in evidence, we prepared the

foll owi ng categorization chart.

PLAI NTI FF' S | TEMS: CATEGORY CATEGORY CATEGORY
1 2 5
47-632 Hui Kelu Street $152, 050Y
5 Corners, U umalu $185, 000 $120, 000
Hool ai Apartments 63,632
Credit Union 20, 000
two cemetery plots ? ? ?
Chrysl er autonobile 1, 000
v On March 18, 2003, the court entered Findings of Fact and

Concl usi ons of Law (FsOF and CsOL). FOF nunber 34 states as follows:

On the date of marriage, Plaintiff owned an undivided one-
hal f interest in 47-632 Hui Kelu Road, Kaneohe with her daughter
fromher first marriage . . . . Title on the property was never
altered during the duration of the marriage. On the date of
marriage there was a nortgage on the property which was paid off
with rental proceeds fromthe property. After the nortgage was
satisfied, the rental nonies were contributed to the parties[']
joint funds. No joint marital assets were used to pay the
nort gage on the property or to upkeep the residence. No evi dence
was presented as to the value of Plaintiff's one-half interest on
the date of marriage. The current value is $304, 100. 00.

It appears that the statement "[t]he current value is $304, 100. 00" applies to
the value of the entire property and that the value of Plaintiff's one-half
interest is $152, 050. It further appears that the court's valuation is based
upon Plaintiff's Exhibit 14 in evidence, which is a "Notice of Property
Assessment - 2001" fromthe City & County of Honolulu, stating that the tota
val ue of the property and inprovenments is "$304, 100"
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CATEGORY CATEGORY
3 4
Poanoho Ventures L.P. $100, 000
516 Pol ul ani Pl ace 133, 415 $ 96, 585
Fi ve Regents, Apt. 2108 32,000 28, 000
Lopez estate 4,405
1087 Pookel a Road 20, 000
TOTALS: $559, 452 $396, 635 ?
DEFENDANT' S | TEMS: CATEGORY CATEGORY CATEGORY
1 2 5
California property $ 13, 000%
1978 Corvette ?
626 Mazda 1,800
AR Vent ures 25,000
Credit Union 10, 000
Hawai i an El ectric stock ?
Maui Beach Hotel shares 25, 000
Hi gashi Eastern Society¥ $ 8,000
2 FOF nunber 35 states as follows:
Def endant owned a lot in California prior to marriage which
he purchased for $13,000.00. The current value of the property is

$10, 000.
name al one

Title on the

3/

property continues to be in Defendant's

= According to the record, the Higashi Eastern Society is
Def endant's "corporate sole". At the trial on July 19, 2002, the follow ng
was st ated:

[ COUNSEL FOR PLAI NTI FF] : [Richard], can you look at 21? |Is
that a copy of a monthly bank statement for your Bank of America
account for that Bank of America Eastern Society account?

[ RICHARD]: Correct.

[ COUNSEL FOR PLAI NTIFF]: Okay. MWhere is this account

based?

[RICHARD]: It's in Henderson, Nevada

THE COURT: Can somebody explain to nme what a corporate sole
is?

[ RI CHARD] : It's a nonprofit, it's a nonprofit entity. It's

a nonprofit corporation.
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CATEGORY CATEGORY

3 4
Pala Circle $ 50, 000¥
TOTALS: $124, 800 $0. 00 $ 8,000
JOI NT | TEMS: CATEGORY
5
GTE/ Veri zon and HEl stock¥ m ni mal
523 Hiilei Place (marital residence) $700, 000
The followng are in addition to the above. First are
Richard's (a) entitlenent to retirenent paynments fromthe State
of Hawai‘i and (b) two $100,000 Ilife insurance policies on the

life of "R Gant" that Richard purchased in 1998 for $41, 000

each with

sone of his retirenent funds. At that tine, R G ant

was 69+ years old. Richard purchased these policies from"Enpire

[ COUNSEL FOR PLAI NTI FF] : It's kind of a tax shield
nonprofit organization entity that you formthat you put all your
assets into to protect it fromtaxes, as | understand, you —-

[ RI CHARD] : It's nore for — it's more for liability in case

you get sued that you don't own anything. That's a self-
protection of our own personal assets in case you get personally
sued. It's in your First Amendment.

THE COURT: Okay. We'll just treat it as a separate bank
account that's in Nevada

FOF nunber 27 states as foll ows:

Def endant received in separate monies during the marriage
the follow ng:

a) In the spring of 2001 Defendant received his share of the
proceeds of sale fromthe sale of his parent's residence on Pal a

Circle, Kahului. Hi s one-half share was $50, 000. 00 and Def endant
received after taxes $36, 136. 00.

FOF nunmber 41 states as foll ows:

The parties have GTE/ Verizon and HEI stock of m nimal value
The stocks are in both parties['] nanes.

6
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State Viatical, LLC' in New York City. 1In |life expectancy
reports prepared for Enpire State Viatical, tw nedical doctors¥
concluded that R Gant's |life expectancy then was three-to-five
years, and one nedi cal doctorZ concluded that it was four-to-
five years. Second is Patricia' s assets in and future

entitlements fromthe State of Hawai‘i retirenent system

JOI NT DEBTS:

1st nortgage, Finance Factors $354, 666
2nd mortgage, Finance Factors $197, 470
Bank of Hawaii Covercheck $ 6,921
Bank of Hawaii AMEX $ 7,800
First Hawaiian Mastercard $ 3,146
Bank of Hawaii D.l. | oan $ 27,759 (borrowed to pay the

I nternal Revenue Service (IRS) but

Ri chard did not pay IRS or
reasonably account for how the money
was spent)

Ameri can Savi ngs and Loan | oan $ 37,753 (borrowed to pay IRS but
Ri chard did not pay |IRS or
reasonably account for how the money
was spent)

1992 I RS taxes $ 73,383
1998 I RS taxes $ 43,185
1999 t axes ?
2000 taxes ?
2001 t axes ?
Ted Yamamura $ 750
Dr. Alan M yamoto $ 495
t axes on Pol ul ani Pl ace $ 2,502
Bank of Hawaii (Five Regents) $ 35,000
mai nt enance fees Five Regents AOAO ?
TOTAL $790, 830

2

Tanya Zangaglia, M D., and Samr Mstafa, MD.

u Shashi kant R. Patel, M D.
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foll ows:

Dl VORCE JUDGVENT

The Di vorce Judgnment states, in relevant part, as

3. CH LD MATTERS

There are two (2) children born of the marriage, both
of whom are adults but still dependent on the parties for support
and their educational needs.

Both children attend coll ege off the Island of Maui
Bot h shall maintain their permanent residence with Plaintiff on
Maui when not in school. Plaintiff shall be responsible for
mai ntaining the children's residence for them while they are away
at school and for providing a home for them when they are home on
vacation. As such, Plaintiff shall continue to have custody of
the adult children who are dependent on the parties for their
support.

4. OTHER MATTERS COVERED BY THI S JUDGMENT ARE AS FOLLOWS:

a. Child Support:

Because the parties' two children are adults and
Def endant is paying for all of the children's educational expense,
child support is not an issue and will not be paid to Plaintiff.

b. Educati onal Costs:

Def endant is solely responsible for [the
children's] college educati on expenses to include tuition, books
and fees, room and board, transportation (airfare) and all
m scel | aneous student fees. The parties agree that they shall
each use their best efforts in assisting each adult child to
obtain student |oans, schol arships, or any other reasonable form
of financial assistance in order to reduce the adult child's
educati onal costs whenever possible.

cC. Health Care Coverage:

Def endant shall be responsible for maintaining
and paying for the nonthly health insurance prem ums for [the
children] while they are enrolled full-time in an accredited
uni versity up to age 23. The parties shall share equally al
uncovered medical and dental expenses. In the event Defendant
fails to obtain medical/dental coverage for the children, he shal
be responsible for all medical and dental expenses incurred by the
children.

(") Life I nsurance

Def endant shall receive as his sole and
separate property his two (2) viatricles [sic] with The Canada
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Li fe Assurance conpany. These life insurance policies were
purchased with Defendant's retirement monies.

(m Retirenment:

Each party shall retain as their sole and
separate property all of their individual retirement accounts,
including State of Hawai ‘i Deferred Conmpensation Plans, |ndividua
Retirement Accounts, annuities and pensions.

Each party shall be taxed on his/her share of
the benefits received

(n) Ot her Maj or Assets:

(5) Personal Property/Household Furnishings:

Al'l personal property and househol d furnishings
in the marital residence have been divided between the parties.
Each party shall retain the property in their possession with no
offset credit to the other.¥

(Foot not e added.)

The Di vorce Judgnent:

1. Oders the sale of 516 Pol ul ani, Wil uku, Maui, and
the application of the net proceeds to paynment of a long list of
joint debts, and authorizes Patricia to instruct escrow as to
which |isted debts shall be paid, and in what order.

2. Oders the sale of "2288 Ala Ilim, Apt. #2108, at
the 5 Regents, Aiea, OGahu, Hawai‘i[,]" and the distribution of

the first $24,899.95 of the net proceeds to Patricia "as a credit

8/ This decision in the Divorce Judgnent is contradicted by the

court's subsequent FOF number 44 which states as follows:

The parties made several good faith efforts to divide the
househol d and personal property. Def endant made numerous trips to
the marital residence to renove his belongings. A hearing on the
di vision on [sic] household and personal property is necessary.

However factual FOF number 44 may be, and however non-factual the related

provision in the Divorce Judgment may be, for purposes of
finality/appealability, the provision in the Divorce Judgment prevails.

9
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for inheritance nonies invested into the property. The remnaining
nmoni es shall be used to pay the parties' joint marital debts
[ Patricia] shall be responsible for instructing escrow. "

3. Oders the sale of the Los Angeles, California,
property and the application of the net proceeds to pay joint
marital debts.

The Di vorce Judgnment awards Patricia the follow ng
itens of value: (1) the two GIE/ Verizon stock accounts; (2) the
1991 Mercury ADSW (3) the 1998 Volvo; and (4) the narital
residence at 523 Hiilei Place, subject to the first and second
Fi nance Factors nortgages. Richard, however, was ordered to pay
the nonthly paynent on the second nortgage "until the Pol ul ani
Street lot is sold and nonies distributed fromescrow or for a
period of one year fromthe filing [which occurred on August 28,
2002] of the Divorce Judgnent whichever occurs first." Patricia
was al so awarded (5) her undivided one-half of 47-632 Hui Kelu
Street, Kaneohe, Oahu, Hawai‘i; (6) her undivided one-sixth
interest in 1087 Pookel a Road, Makawao; (7) the U umalu or Five
Corners, Hai ku, Maui, Hawai‘ property, subject to the Finance
Factors second nortgage after (i) the Polulani Street lot is sold
and nonies distributed fromescrow, or (ii) August 28, 2003,
whi chever occurs first; (8) the Poanbho Ventures investnent; and
(9) the two cenetery plots.

The Di vorce Judgnment awards Richard the following itens

of value: (1) his Higashi Eastern Society Bank of America

10
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account; (2) the Hawaiian Electric stock; (3) the 1978 Chevy
Pacer; (4) the 1984 Buick; (5) the AR Ventures investnent; and
(6) his two viatical policies with The Canada Life Assurance
Conpany.

The Di vorce Judgnent orders that "[e]ach party shal
retain as their sole and separate property all of their
i ndi vidual retirenment accounts, including State of Hawai i
Def erred Conpensation Plans, Individual Retirenment Accounts,
annuities and pensions."

Ri chard asserts the foll ow ng points on appeal:

A. The Court's Findings of Fact Fail to Provide a Valid Basis
for Deviating fromthe Partnership Model Division, and Fail
to Equitably Allocate the Children's Educati on and Health
Care Costs[;] and

B. The Court's Conclusions of Law Are Based upon | ncorrect
Fi ndi ngs, Fail to Apply the Partnership Model Division, and
Fail to Equitably Allocate the Parties' Obligations
Concerning Child Support.

In the anended opening brief, R chard contends, in
rel evant part, as foll ows:

1. "[T]he record reveals a trial in which the court
thwarted [Defendant's] presentation of his case";

2(a). "[T]he court failed to follow the Partnership
Model Division in this matter because the Judgnent awards the
lion's share of the marital property to Plaintiff";

2(b). "The central thrust of these FsOF is to |ay
bl ane for the parties' financial problens on [Defendant] al one,

and provide the basis fromwhich the court could deviate fromthe

11
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Part nershi p Model Division and issue the Judgnment which awarded
Plaintiff all the parties' mjor assets";

2(c). Defendant's position was that "both parties
[sic] jointly contributed to and were responsible for the
crushing marital debt"; and

3. "The Court's Conclusions of Law Are Based upon
I ncorrect Findings, Fail to Apply the Partnership Mdel D vision,
and Fail to Equitably Allocate the Parties' Obligations
Concerning Child Support.”

In his closing argunent at trial, R chard stated, in

rel evant part, as follows:

[We made m stakes in our investments. I'"'m wal ki ng out with
not hi ng except my retirement, she's still got all of her things
pl us her property. But |I'mjust pleading to the Court that, you
know, | think at least | should get something out of —- out of the
marriage itself besides, you know, just being in debt. I"'m using
up my retirenment as well.

Utimately, in the anmended opening brief, Richard

respectfully requests that this Court vacate those provisions of
the Divorce Judgment awarding to [Patricia] as her sole and
separate property, with no equalization payment to [Richard], the
Hi il ei house, the U umalu property, the parties' GTE/ Verizon
stock, Poampho Ventures; the provision of the Judgment ordering
the sale of [Richard's] California |lot to pay [for] the parties[']
joint debts; the provision of the Judgment concerning personal and
househol d property; the provisions of the Judgnent ordering that
[Richard] al one be responsible for [the children's] education and
heal t hcare costs. Consistent with said order, [Richard] requests
that the Court award to himone-half the NWMVs [net market val ues]
for marital property categories 2, 4 and 5; and order that
[Patricia] share 50/50 the financial responsibility for the
parties' children fromthe date of entry of the Judgment with no
of fset or credit for child support. In the alternative, [Richard]
requests that this Court remand the division and distribution of
the property and debts portion of the Divorce Judgment, and the

al l ocation of financial responsibility for the parties' children,
to the famly court for further proceedings consistent with the
Court's decision

As to the U umalu [Five Corners] property, [Richard]
respectfully requests that this Court award him one-half the NW

12
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under the Partnership Model Division, or, in the alternative,
remand to the trial court the issue of his entitlement to an
equal i zation paynment for the interest [Patricia] conveyed to him
by adding his nanme to the title.

(GCitations omtted).
Wth the findings and concl usions chall enged by Richard
in this appeal printed in bold, the March 18, 2003 FsOF and CsOL

state, in relevant part, as foll ows:

FINDINGS OF FACT

4. The parties are the parents of two children, [Son], a
juni or at Washington State University and [Daughter] currently a
freshman at the University of Hawaii

5. At the time of the separation and continuously

thereafter until the trial in July, 2002 . . . [Daughter] resided
with Plaintiff with no child support or contribution from
Def endant .

7. On November 27, 2001 Plaintiff filed an Ex Parte Motion
seeking exclusive occupancy of the marital residence and return of
Plaintiff's 1962 red Chevrolet Corvette which had been removed
from the residence by Defendant on a tow truck while Plaintiff was
off-island. Both issues were considered at the hearing on
November 28, 2001.

9. At the OSC hearing on November 28, 2001, Defendant
failed to disclose that he had withdrawn fromthe Hawaii USA FCU
account, which had been used exclusively by Plaintiff, the sum of
$2,500 on November 27, 2001. This account was Plaintiff's credit
uni on account funded solely fromPlaintiff's payroll deductions.
The Court finds that Plaintiff should have a credit of $2,500.

11. On April 4, 2002 Defendant filed a Motion to Set the
matter for trial and financials with the Court. The hearing was
schedul ed for April 24, 2002

12. On April 16, 2002, Plaintiff filed a Motion to Conpe
Di scovery and for Award of Attorney's Fees. The hearing was
schedul ed for April 24, 2002. The basis of the motion was
Defendant's failure to comply with Plaintiff's discovery requests
and Defendant's entry into the marital residence occupied by
Plaintiff and unauthorized removal of the parties['] records and
documents.

13
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16. . . . The Court finds that the date of divorce val ue of
AR Ventures is $25, 000.

18. At trial, Herbert Hussey the tax sheltered annuities
specialist from American Savings Bank testified and presented
documentary evidence on the status of the National Annuity
account. Defendant had withdrawn funds from the two gift annuity
accounts in three installments. On March 1, 2002 Defendant
withdrew $5,000, on April 2, 2002 Defendant withdrew $5,000 and on
May 29, 2002 Defendant withdrew the remaining funds in the amount
of $19,866.65. The total withdrawn was $29,866.65. The value
after taxes for early withdrawal was $21,592.14. All funds had
been deposited into the two annuity accounts during the marriage.
Defendant violated the Court order from the November 28, 2001
Order to Show Cause hearing which specifically enjoined and
restrained him from wasting or otherwise disposing of his real or
personal property.y The withdrawals were made without notice to
Plaintiff. The Court finds that Defendant prematurely withdrew
$29,866.65. Defendant received $21,592.14 for that early
withdrawal. Defendant's testimony that he used the monies for
joint obligations was not credible. Defendant shall be credited
with receiving the entire amount in the account or $29,866.65.

19. Defendant testified that he utilized the monies to pay
joint marital obligations of the parties. Defendant presented
copies of personal checks as an exhibit in an attempt to
corroborate his testimony. The Court finds that the checks were
not proof of payment of joint obligations. The Court finds that
Defendant financially benefited from the monies to the exclusion
of Plaintiff. Defendant's testimony was not credible.

20. The Court finds that Defendant deliberately attempted
to conceal assets by failing to disclose them. Defendant also de-
valued his own assets while inflating the value of Plaintiff's.
Defendant withdrew monies without regard to the Court's order and
used the funds for his own gain.

21. Def endant's financials . . . reflect the existence of
two American Savings IRA's worth $4,500. 00. The Court finds
Def endant's testimony that he utilized these nonies for joint

£ The unqualified statement that "the Court order fromthe

Novenber 28, 2001 Order to Show Cause hearing . . . specifically enjoined and
restrained [Defendant] from. . . disposing of his real or personal property"
is wrong because it does not state the exception. The January 16, 2002 order
states, in relevant part, as follows:

3. The parties are mutually enjoined and restrained from
transferring, encunmbering, wasting, or otherwi se disposing of any
of his or her real or personal property, except as necessary, over
and above current inconme, for the ordinary course of business or
for usual living expenses.

14
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obligations to be incredible. Def endant received an asset val ued
at $4, 500.

22. The trial was set to commence on Thursday July 18,
2002. When the parties and their attorney's [sic] appeared before
the Court. Plaintiff's counsel placed on the record the

settlement agreement that had been reached between the parties.
Thereafter, Defendant's counsel made an oral motion to withdraw as
counsel after being informed by Defendant that he no longer wished
to be represented by counsel Guy A. Haywood. The order granting
the withdrawal was filed with the Court on July 25, 2002.

26. During the marriage Plaintiff received separate monies
as follows:

c) Inheritance monies from the Lopez estate in 1995 of
$4,405.26.

28. The parties purchased jointly a lot a[t] 523 Hiilei
Place, Wailuku, Maui and constructed the marital residence on the
lot. The purchase and construction was financed by the sale of
the previously owned marital residence in Kahului and two
mortgages[,] one from Finance Factors with a current balance of
$354,665.72. The second mortgage [was] originally financed by
First Hawaiian Bank in 1987 and later refinanced with Finance
Factors. The second mortgage has a balance due of $197,469.98 and
is secured by both the Hiilei property and the Ulumalu Five
Corners property. During the 1987 financing, First Hawaiian Bank
required additional collateral for the loan. The Ulumalu Five
Corners property was added as collateral and Defendant's name was
added to the property at the insistence of the bank during the
financing process.

32. The Five Regents investment is a financial drain on
both parties. Foreclosure proceedings were initiated against the
parties twice during the pendency of the divorce. At the

November, 2001 OSC hearing Defendant claimed that the rents from
the unit covered the mortgage payment, therefore there was no need
to order either party to be responsible for payment of the
mortgage. However, Defendant failed to inform the Court that the
maintenance fees that he had been responsible for during the
marriage were seriously delinquent.ﬂ/ The rental proceeds were
being collected and applied to the delinquent AOAO maintenance
fees rather than the mortgage causing the two notices of
foreclosure. Defendant's representations to the Court at the OSC
hearing were not credible.

This sentence of FOF no. 32 is clearly erroneous.
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33. During the marriage, Defendant withdrew joint monies in
1998 to pay the maintenance fee arrearage at the Five Regents in
the amount of $5,462.42. A cashier's check in the amount of

$5,462.42 was found during the discovery process by Plaintiff.
Plaintiff attempted to redeem the original check with the bank,
but was not allowed to because the check had been purchased by
Defendant. The check was left at the bank. Defendant failed to
cooperate in the redemption of the original cashier's check and
the status of the uncashed cashier's check is unknown due to
Defendant's failure to cooperate. The Court finds that Defendant
is responsible for redemption of the check and will be credited
with its wvalue.

34. On the date of marriage, Plaintiff owned an undivided
one-half interest in 47-632 Hui Kelu Road, Kaneohe with her
daughter from her first marriage . . . . Title on the property
was never altered during the duration of the marriage. On the
date of marriage there was a mortgage on the property which was
paid off with rental proceeds from the property. After the
mortgage was satisfied, the rental monies were contributed to the
parties['] joint funds. ©No joint marital assets were used to pay
the mortgage on the property or to upkeep the residence. No
evidence was presented as to the value of Plaintiff's one-half
interest on the date of marriage. The current value is
$304,100.00.

36. The 516 Polulani Place lot in Wailuku Heights was
purchased during the marriage substantially by Plaintiff's
inheritance. The title is in both parties['] names. The property
is debt free and listed for sale for $230,000.00.

37. Plaintiff inherited a one-sixth interest in 1087
Pookel a Road, Makawao, Maui in 1992. . . . The 2001 tax assessed
value for the property was $129, 500. 00.

39. Def endant retired fromthe Department of Education in
October, 2001. He currently receives $3,300.00 tax freel nppnthly
in retirement benefits. I n addition, Defendant has been working
sporadically as a substitute teacher and vice-principal for the
Depart nent of Educati on. Plaintiff is a District Resource teacher
with the Department of Education. Prior to the parties[']
marriage in 1980, Defendant had been with the State of Hawaii
Depart nent of Education for fifteen years and Plaintiff for twelve

years.
EEY Pursuant to Hawaii Revised Statutes (HRS) 88 88-91 and 235-7
(1993), Richard's retirement benefits are free from State of Hawai ‘i taxes.

As indicated by HRS § 88-94 (1993), they are not free from United States
t axes.
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40. Def endant currently is collecting his retirenment
pensi on. Plaintiff is not retired and has a pension and
contributory retirenment plan with the State. Plaintiff's plans
were not val ued. Def endant withdrew his deferred conmpensation
with the State to purchase two Canada Life polices on the life of
R. Grant which are valued at $100, 000 each. These policies are
referred to in the proceedings as the viaticles [sic] and/or Sun
Li fe policies.

44. The parties made several good faith efforts to divide
the household and personal property. Defendant made numerous
trips to the marital residence to remove his belongings. A
hearing on the division on [sic] household and personal property
is necessary.

46. The parties borrowed money on three separate occasions
to pay the IRS debt. The three loans are the Bank of Hawaii
Direct Installment Loan, the American Savings Bank Installment
loan and approximately $40,000.00 of the Finance Factors debt on
the Five Corners debt. The loans were made during the marriage
and the monies given to Defendant to pay the taxes. Defendant
never paid the taxes which are still outstanding. Defendant did
not account for how the money was spent.

50. [Daughter] was unable to apply for scholarships because
of Defendant's failure to complete and submit the parties['] taxes
for consideration in her financial aid package. Plaintiff paid
all of the necessary deposits for her to enroll at the University
of Hawaii. [Daughter’s] educational expenses include tuition,
books, meal plan and transportation. [Daughter] resides with
Plaintiff when she is home.

CONCLUSIONS OF LAW

14. Based on the evidence adduced at trial, the Court
concludes that the Defendant's testimony was not credible, at
times when that testimony was intended to be self-serving, and the
Court further concludes that the Defendant's treatment of
financial affairs during and after the marriage was a cause of
excess debt and wasting of assets.

15. The settlement put on the record prior to trial by the
parties['] counsel, just before the Defendant dismissed his
previous counsel, appears to the Court to have been just and
equitable in the result it obtained, in view of the evidence;
however, Defendant's insistence on having a trial after the
settlement was stated on the record negated the viability of the
settlement terms, and required the additional costs of a trial.
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16. In divorce cases involving the Partnership Model, the
transmutation rule (i.e., the conversion of separate property into
marital property during marriage by expressed or implied acts)
does not apply to transactions between marital partners, as it is
inconsistent with the equitable distribution statute, HRS § 580-
47; therefore, when one marital partner conveys property to the
other marital partner or to both marital partners, there is no
presumption of a gift of the net market value and the marital
partner alleging a gift has the burden of proving a gift. A
partner investing property in a marital partnership does not
thereby gift the invested property to the partners. Each marital
partner should be repaid their contributions and also must
contribute to the losses. Wong v. Wong, 87 Hawai‘i 475, 960 P.2d
145 (1998);

17. The investments of Plaintiff in the assets of the
martial [sic] partnership were substantial, and there was no
evidence adduced as to a donative intent, or any other evidence
supporting a contention that any investment was made as a gift.
The Court concludes that Plaintiff did not legally gift any part
of the value of any of her assets.

18. Plaintiff's responsibility for the accumulation of
losses, characterized as debts, appears by the evidence to have
been substantially less than that of Defendant.

19. An ordinary assumption that all valid and relevant
considerations would be equal, and in [sic] that in such a case
then [sic] Category 2, 4 and 5 NMVs are awarded one-half to each
spouse, as set forth in Hussey[ v. Hussey], 77 Hawai‘i [202,] 207-
08, 881 P.2d [1270,] 1275-76 [(App. 1994)], and the Partnership
Model Division, is not a valid assumption in this case.

20. A Family Court may formulate an appropriate method for
responding to a party's unilateral reduction of the marital
estate. Ahlo v. Ahlo, 1 Haw. App. 324, 328, 619 P.2d 112, 117
(1980) .

21. While ordinarily income or increased value of separate
property belongs to the marital partnership, and is subject to
division, the disparity in this case between the value of separate
property and contributions of Plaintiff, and the accumulation of
losses and a large debt burden, combined with Defendant's greater
responsibility for causing the accumulation of losses and debts,
confounds to a substantial degree the distinct evolution of
premarital separate property, marital separate property, and
marital partnership property, and requires a just and equitable
adjustment of asset distribution that is strongly in favor of the
Plaintiff.

22. As was the apparent purpose of the settlement agreenent
repudi ated by the Plaintiff, the first purpose of the property and
asset division nust be to resolve the liabilities of the parties
represented by their substantial debt burden. To that end, the
assets of the parties nust be liquidated to the extent necessary
to reduce the debt.

18



FOR PUBLICATION

23. It is the Court's intent to |leave the Defendant in a
debt-free position with his State of Hawaii pension, Canada Life
(viaticles) [sic] valued at $200, 000, AR Ventures, and 1978
Corvette, intact after the property division has been
acconmpl i shed, and to | eave the Plaintiff with assets that are
comparable to the greater value of her contributions, and with

their remaining debt. The division of property is fair and
equitable in light of the expenditure of joint money occurring
after the separation by Defendant i.e. the National Health Annuity

(%29, 866.65) and Anmerican Savings | RAs ($4,500.00) for which
Def endant did not adequately account at trial

24. Plaintiff brought into the marriage, both before and
during, cash of $351,037.26 as well as an undivi ded one-half
interest in the Kaneohe property, an undivided one-sixth interest
in the Pookela property and the U umalu Five Corners property debt
free. Def endant brought into the marriage, both before and
during, cash of $60,000.00, Maui Beach stock worth $25,000.00, AR
Ventures, California property worth $13,000 and a 1978 Corvette
The difference in the cash contribution alone[,] including the
val ue of the Maui Beach stock and the California property[,] is a
positive cash contribution to Plaintiff of $253,037.26

25. Def endant's fiscal irresponsibility caused the parties

to be left with substantial debt on the date of trial. In order
to make Plaintiff partially whole, for what she contributed to the
marriage, three assets . . . must be sold to save the bal ance of

the properties. The Five Regents condom nium currently has a
mor t gage debt of $35,000.00 and is listed for sale for $60, 000. 00.
The Wail uku Heights |ot (Polulani Place) is debt free and
currently listed for $220,000.00. The California lot which is
debt free should be sold i mediately. The proceeds of all three
sal es should satisfy the parties' debt |oan of approximtely

$250, 984. 34.

26. The Ulumalu Five Corners property was brought into the
marriage by Plaintiff debt free. The parties constructed the
marital residence at Hiilei Place during the marriage. 1In order
to finance Hiilei Place, the parties mortgaged Ulumalu Five
Corners. Plaintiff added Defendant's name to the title on Ulumalu
solely for the purpose of financing and did not gift a one-half
interest to Defendant. The Hiilei property is currently valued at
$700,000.00. The net equity on [sic] the property after deducting
both the mortgage and the mortgage on Hiilei is $147,864.30. The
increased value of Ulumalu since the date of marriage is
$120,000.00. The net equity value of the two properties is
$267,864.30.

28. The Court finds that the award of Hiilei, Ulumalu,
Pookela and Kaneohe with the debts thereon to Plaintiff is just
and equitable under the totality of the circumstances. The award
of these four properties, does not make Plaintiff whole when
considering her contributions to the partnership.

29. Plaintiff has stated that she will maintain a hone
residence for the parties' children while their children pursue a
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hi gher education, and will waive any right to child support during
that time, and she will waive clains to Defendant's retirenment
income, if the Defendant pays the children's educational and
health i nsurance costs. Both of the children reside with

Plaintiff during vacations fromtheir schooling.

30. Defendant provided the children's health insurance
through his employer while they were minors, and he had the
opportunity to continue that coverage after his retirement. The
Court, therefore, concludes that Defendant should pay the
children's health insurance costs.?

Patricia testified, in relevant part, as follows:

Q  MVWhat is your understanding about the children's medical
coverage and how that works with the State of Hawai ‘i pl an,
medi cal ?

A. We've all been covered as a famly under the HGEA

medi cal plan up until this point. As soon as they have the open
enrollment then | will nove over to the HSTA plan, but | have to
wait until then.

Q. VWhen —- do you have any idea when the open enroll nment
is?

A. | think it's Decenmber. . . . But both of the children
have been covered under the HGEA plan up until |ast year. Because

when [ Son] turned 18 then he had to nove into a different plan.

Q. In order to transfer the children when they become 18
fromthe current plan to this other plan, who has to do the
paper wor k?

A. Ri chard.

Q And why is that?

A. Because it's under his plan, it's under HGEA. I'"'m HSTA
as a teacher, and he's HGEA as an adm ni strator

Q Okay. And in [Son's] case, is he currently covered?

A No.

Q Can you tell the Court what happened?

A. Well, | mean, he became of age and then they —- the

Kai ser and al so the dental plan, they sent me the paperwork. And
of course, that was all happening during the summer, during the
period of time that Richard was . . . [moving] fromthe house

So, | kept giving himthe paperwork and he told me: 1'Il take care
of it. And | said okay.
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31. The parties' son has a scholarship that pays for his
tuition and books, and provides a stipend for his needs, while
attending Washington State University. The parties' daughter had
an opportunity to apply for a scholarship while attending the
University of Hawai‘i, but was unable to do so because of [sic]
Defendant failed to provide tax information for the application.
Reasonable expenses paying the children's higher education costs,
giving consideration to the availability of scholarship
assistance, are a fair offset for Plaintiff's waiver of her rights
to child support or funds from Defendant's retirement income.

32. The Court concludes that the Defendant should pay the
children's education costs, and that the Plaintiff's rights to
child support or any funds from the Defendant's retirement income
shall be waived in exchange therefor.

(Foot not es added.)
DI SCUSSI ON
A

Ri chard contends that "the record reveals a trial in
whi ch the court thwarted [Richard' s] presentation of his case.”
Upon a review of the record, we disagree.

B.

In essence, Richard contends that the court abused its
discretion in its division and distribution of the property and
debts of the parties.

1. Debts

It appears that Patricia's Category 1 and 3 NW

investnent in the marital partnership is $559, 452 and t hat

Richard's is $110, 936.

Q. Did it ever get done?

A. No.
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Fromthe famly court's point of view, it appears that,
apart fromthe value of their retirenent rights and assets,
Patricia is leaving the nmarriage with an approxi mate NW of
$902, 384, and Richard is leaving the marriage with an approxi mate

NW of $33,000 plus the foll ow ng $147, 840 pre-divorce receipts:

$ 2,500 (FCF no. 9)
29, 866 (FOF no. 18)
4, 500 (FOF no. 21)
5,462 (FOF no. 33)
27,759 (FOF no. 46; Bank of Hawaii)
37, 753 (FOF no. 46; Anerican Savings & Loan)
40, 000 (FOF no. 46; Finance Factors)

Ri chard did not challenge FsOF nos. 9 and 21. His chall enge of
FsOF nos. 18 and 33 has no nerit. Hi s only challenge to FoF no.
46 is that "[t]he record indicates that the parties borrowed
twice to pay the RS debt." This challenge is supported by the
record.

FOF no. 46 does not state when the Bank of Hawai i
Direct Installnment Loan, the Anerican Savings Bank | nstall nment
| oan, and the Finance Factors second nortgage debts were incurred
or when Richard received and spent the proceeds. It says that
t hese | oans "were nmade during the nmarriage and the nonies given
to Defendant to pay the taxes. Defendant never paid the taxes
which are still outstanding. Defendant did not account for how
t he noney was spent.” COL no. 14 says that "the Court further
concludes that the Defendant's treatnent of financial affairs

during and after the marriage was a cause of excess debt and
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wasting of assets.” COL no. 18 says that "Plaintiff's

responsi bility for the accunul ation of |osses, characterized as
debts, appears by the evidence to have been substantially |ess
than that of Defendant.” COL no. 20 says that "[a] Fam |y Court
may fornul ate an appropriate nethod for responding to a party's

uni l ateral reduction of the marital estate. Ahlo v. Ahlo, 1 Haw

App. 324, 328, 619 P.2d 112, 117 (1980)." COL no. 21 says that

the disparity in this case between the value of separate property
and contri butions of Plaintiff, and the accunul ati on of | osses and
a |l arge debt burden, combined with Defendant's greater
responsibility for causing the accumul ation of |osses and debts,
confounds to a substantial degree the distinct evolution of
premarital separate property, marital separate property, and
marital partnership property, and requires a just and equitable
adj ust ment of asset distribution that is strongly in favor of the
Plaintiff.

COL no. 25 says that "Defendant's fiscal irresponsibility caused
the parties to be left with substantial debt on the date of
trial."”

It appears that the court failed to recognize that not
all reductions of the dollar value of the nmarital estate caused
by a divorcing party's "fiscal irresponsibility” during the
marriage are chargeable to the fiscally irresponsible divorcing
party.

The following time-periods are relevant: (1) prior to
the econom c partnership; (2) during the econom c partnership;
and (3) after the divorce. Tine period "(1)" ends and tine
period "(2)" begins on the earlier of (a) the day of the nmarriage

or (b) the day the parties first commenced their economc
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partnership that continued when they married.¥ Tine period
"(2)" ends and tinme period "(3)" begins on the day of the
divorce. Wthin time period "(2)", the follow ng events are
relevant: (a) prior to the tine of the divorce; and (b) during
the time of the divorce.¥ Depending on the facts, the tine of
t he di vorce commences on the earliest of the foll ow ng dates:
(1) the date of the final separation in contenplation of divorce
(DOFSICOD)L¥; (ii) the date of the filing of the conplaint for
divorce; (iii) the date one or both of the parties took a
substantial step toward the DOFSI COD that subsequently occurred,
or (iv) the date one or both of the parties took a substanti al
step toward the filing of the conplaint for divorce that was
subsequently fil ed.

A reduction of the dollar value of the marital estate
chargeable to a divorcing party occurs when, during the tinme of
the divorce, a party's action or inaction caused a reduction of
t he dollar value of the marital estate under such circunstances
that he or she equitably should be charged wi th having received
t he dollar value of the reduction. As noted in COL no. 20, a

chargeabl e reduction occurred in Ahlo. By definition a reduction

13/
8 (1983)

Raupp v. Raupp, 3 Haw. App. 602, fns. 7 & 8, 658 P.2d 329, fns. 7 &

14/ Hat ayama v. Hatayama, 9 Haw. App. 1, 818 P.2d 277 (1991), nust be
read and applied in the light of this decision.

15/ Woodworth v. Weodworth, 7 Haw. App. 11, 15, 740 P.2d 36, (1987).
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of the value of the marital estate during the marriage, but prior
to the time of the divorce, is not a chargeabl e reduction.

When the court decides that a divorcing party
chargeably reduced the dollar value of the marital estate, the
court nust add the dollar anpbunt of that chargeable reduction to
the dollar value of the marital estate and treat that dollar
anount as having been awarded to the divorcing party who caused
t hat chargeabl e reduction

2. Personal Property

At the conclusion of the evidentiary part of the trial
on July 22, 2002, Judge Romanchak stated that "I haven't received
any evidence as far as personal property and so |'mnot going to
be able to decide the issue just because | had assuned that that
woul d not be an issue in this case.”

In Richard's August 9, 2002 Defendant's Menorandum
Regardi ng Property Division, Custody and Support, Richard's
counsel states, in relevant part, as foll ows:

5. Personal Property. As of the filing of this menorandum
the parties have divided a portion of their inherited properties.
The bal ance of the personal property has not been fairly divided

The division of the personal property should be ordered by
the Court after an inventory. The parties attenpted to divide the
property, but the neeting resulted in a disagreenment.

Plaintiff packed and provided to Defendant those itens she
chose to give him but would not allow an inventory of the entire
home and woul d not allow the Defendant access to see what actually
was there. This Court should order an inventory by a third person
paid for or agreed upon by the parties and if the parties cannot
reach any consensus, the property sold and the proceeds divided
equal ly.
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The inventory should also include all of the parties["‘]
jewelry and the contents of the safety deposit box at Territoria
Savi ngs and Loan, Kahul ui Branch.

Section 4(n)(5) of the Divorce Judgnent copied the
rel evant part of Patricia' s Anended Proposed Di vorce Judgnent

Granting Divorce and states:

Personal Property/ Househol d Furni shings:

Al'l personal property and household furnishings in the
marital residence have been divided between the parties. Each
party shall retain the property in their possession with no offset
credit to the other.

The court contradicted this Section 4(n)(5) of the Divorce

Judgnment when it subsequently entered FOF no. 44 as foll ows:

The parties made several good faith efforts to divide the
househol d and personal property. Def endant made numerous trips to
the marital residence to remove his belongings. A hearing on the
di vision on [sic] household and personal property is necessary.

In light of this confusing record, we vacate both
Section 4(n)(5) of the Divorce Judgnent and FOF no. 44 and renmand
the division and distribution of the personal property/household
furni shings part of this divorce case for reconsideration and
appropriate action.

3. Child Support and Educational Expenses

At the time of the trial, Son was a junior at
Washi ngton State University in an Air Force ROTC Programt hat
provided tuition and a living stipend. Daughter had just
graduated from hi gh school and was scheduled to start at the
University of Hawai‘ at Manoa in the fall of 2002.

As noted above, the Divorce Judgnent states, in

rel evant part, as foll ows:
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(Enmphases

3. CHI LD MATTERS:
There are two (2) children born of the marriage, both
of whom are adults but still dependent on the parties for support

and their educational needs.

Both children attend college off the Island of Maui
Both shall maintain their permanent residence with Plaintiff on
Maui when not in school. Plaintiff shall be responsible for
mai ntaining the children's residence for them while they are away
at school and for providing a home for them when they are home on
vacation. As such, Plaintiff shall continue to have custody of
the adult children who are dependent on the parties for their
support.

4. OTHER MATTERS COVERED BY THI S JUDGMENT ARE AS FOLLOWS:

a. Child Support:

Because the parties' two children are adults and
Defendant is paying for all of the children's educational expense,
child support is not an issue and will not be paid to Plaintiff.

b. Educati onal Costs:

Defendant is solely responsible for [the
children's] college education expenses to include tuition, books
and fees, room and board, transportation (airfare) and all
miscellaneous student fees. The parties agree that they shal
each use their best efforts in assisting each adult child to
obtain student |oans, schol arships, or any other reasonable form
of financial assistance in order to reduce the adult child's
educati onal costs whenever possible.

added.)

FOF no. 50 states as foll ows:

50. [Daughter] was unable to apply for schol arshi ps because
of Defendant's failure to conplete and submt the parties['] taxes
for consideration in her financial aid package. Plaintiff paid
all of the necessary deposits for her to enroll at the University
of Hawaii . [ Daught er's] educati onal expenses include tuition
books, meal plan and transportation. [ Daughter] resides with
Plaintiff when she is hone.

CsOL nos. 29, 31 and 32 state as foll ows:

29. Plaintiff has stated that she will maintain a home
residence for the parties’ children while their children pursue a
hi gher education, and will waive any right to child support during
that time, and she will waive clains to Defendant’s retirenment
income, if the Defendant pays the children’s educational and
heal th insurance costs. Both of the children reside with
Plaintiff during vacations fromtheir schooling
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31. The parties' son has a scholarship that pays for his
tuition and books, and provides a stipend for his needs, while
attendi ng Washi ngton State University. The parties' daughter had
an opportunity to apply for a scholarship while attending the
Uni versity of Hawai ‘i, but was unable to do so because of [sic]
Defendant failed to provide tax information for the application
Reasonable expenses paying the children's higher education costs,
giving consideration to the availability of scholarship
assistance, are a fair offset for Plaintiff's waiver of her rights
to child support or funds from Defendant's retirement income.

32. The Court concludes that the Defendant should pay the
children's education costs, and that the Plaintiff's rights to
child support or any funds from the Defendant's retirement income
shall be waived in exchange therefor.

(Enmphases added.)

After a review of the record, we conclude that FOF no.
50 and the first two sentences of COL no. 31 are not clearly
erroneous. The loss having occurred during the tinme of the
divorce, it is within the famly court's discretion to order
Richard to pay the anmount of the financial aid package Daughter
nore probably than not | ost because of Richard's failure to
provide tax information for the application.

For the followi ng two reasons, however, we vacate COL
no. 32 and the part of COL no. 31 that is quoted above in bold
print. First, it appears that the court considered its award to
Richard of his retirement rights and assets and its award to
Patricia of her retirenent rights and assets as offsetting awards
of equal values and benefits. Part "4." of the August 28, 2002

Di vorce Judgnent states:

(m Retirement:

Each party shall retain as their sole and separate
property all of their individual retirement accounts, including
State of Hawai ‘i Deferred Conmpensation Plans, Individua
Retirement Accounts, annuities and pensions.
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Each party shall be taxed on his/her share of the
benefits received. The court shall retain jurisdiction to make an
appropriate adjustnment if any taxing authority shall hold either
party liable for the tax on any or all of the other party's share
of the retirenment benefits.

If the court is not using all of Richard's retirenment incone as
consideration for awarding Patricia her retirement rights and
assets, it nmust say so and enter additional relevant findings.
If the court is using all of Richard' s retirenment incone as
consideration for awarding Patricia her retirenent rights and
assets, no value remains for the court to also use Richard's
retirement inconme as partial consideration for Patricia' s waiver
of her alleged right to child support fromRichard. Second, in
t he absence of any relevant findings as to the actual anmounts of
the children's support and educational costs and of the val ues
being of fset or exchanged for them it is inpossible to determ ne
whether a "fair offset” or an equitable "exchange" is actually
occurring.
CONCLUSI ON
Accordingly, we vacate the follow ng parts of the

August 28, 2002 Di vorce Judgnent:

4. OTHER MATTERS COVERED BY THI S JUDGMENT ARE AS FOLLOWS:

a. Child Support:

Because the parties' two children are adults and
Def endant is paying for all of the children's educational expense,
child support is not an issue and will not be paid to Plaintiff.

b. Educati onal Costs:

Def endant is solely responsible for [the
children's] college educati on expenses to include tuition, books
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and fees, room and board, transportation (airfare) and all
m scel | aneous student fees.

g. Real Property:

(1) 523 Hiilei Place, Wil uku

Plaintiff is awarded as her sole and separate
property the jointly owned real property located at 523 Hiil ei
Pl ace, Wail uku, Maui, Hawai ‘i, which real property is the marita
resi dence.

(n) Ot her Maj or Assets:

(5) Personal Property/Household Furnishings:

Al'l personal property and househol d furnishings
in the marital residence have been divided between the parties.
Each party shall retain the property in their possession with no
of fset credit to the other

We vacate the followng parts of the Findings of Fact

entered on March 18, 2003:

32. . . . However, Defendant failed to informthe Court
that the maintenance fees that he had been responsible for during
the marriage were seriously delinquent.

39. Def endant retired fromthe Department of Education in
Oct ober, 2001. He currently receives $3,300.00 tax free nonthly
in retirement benefits. In addition, Defendant has been worKking
sporadically as a substitute teacher and vice-principal for the
Depart ment of Educati on. Plaintiff is a District Resource teacher
with the Department of Education. Prior to the parties[']
marriage in 1980, Defendant had been with the State of Hawaili
Depart ment of Education for fifteen years and Plaintiff for twelve
years.

44. The parties made several good faith efforts to divide
t he household and personal property. Def endant made numerous
trips to the marital residence to renove his belongings. A
hearing on the division on [sic] household and personal property
is necessary.
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46. The parties borrowed noney on three separate occasions
to pay the I RS debt. The three |oans are the Bank of Hawaii
Direct Install ment Loan, the American Savings Bank Install ment
| oan and approxi mately $40, 000. 00 of the Finance Factors debt on
the Five Corners debt. The |oans were made during the marriage
and the nmonies given to Defendant to pay the taxes. Def endant
never paid the taxes which are still outstanding. Def endant did
not account for how the nmoney was spent.

We vacate finding of fact no. 46 because (1) it
erroneously reports that the parties borrowed on three occasions
to pay the I RS debt when the record indicates that they only
borrowed twi ce for that purpose, and (2) it fails to nake the
rel evant and material distinction between "fiscal
irresponsibility” "during the marriage," but not "at the time of
the divorce," and "fiscal irresponsibility” "at the tinme of the
di vorce,"” and needs to be reconsidered in the light of this
opi ni on.

W vacate the follow ng parts of the Concl usions of Law

entered on March 18, 2003:

14. . . . [Alnd the Court further concludes that the
Def endant's treatment of financial affairs during and after the
marriage was a cause of excess debt and wasting of assets.

15. The settlement put on the record prior to trial by the
parties['] counsel, just before the Defendant dism ssed his
previ ous counsel, appears to the Court to have been just and
equitable in the result it obtained, in view of the evidence
however, Defendant's insistence on having a trial after the
settl ement was stated on the record negated the viability of the
settlement terms, and required the additional costs of a trial

18. Plaintiff's responsibility for the accumul ation of
| osses, characterized as debts, appears by the evidence to have
been substantially less than that of Defendant.

19. An ordinary assumption that all valid and rel evant
consi derations would be equal, and in [sic] that in such a case
then [sic] Category 2, 4 and 5 NWs are awarded one-half to each
spouse, as set forth in Hussey, 77 Hawai‘ at 207-08, 881 P.2d at
1275-76, and the Partnership Model Division, is not a valid
assumption in this case
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20. A Family Court may formul ate an appropriate method for
responding to a party's unilateral reduction of the marita
estate. Ahlo v. Ahlo, 1 Haw. App. 324, 328, 619 P.2d 112, 117
(1980).

21. MWhile ordinarily income or increased value of separate
property belongs to the marital partnership, and is subject to
di vision, the disparity in this case between the value of separate
property and contributions of Plaintiff, and the accumul ation of
|l osses and a | arge debt burden, combined with Defendant's greater
responsi bility for causing the accunul ation of |osses and debts,
confounds to a substantial degree the distinct evolution of
premarital separate property, marital separate property, and
marital partnership property, and requires a just and equitable
adj ust ment of asset distribution that is strongly in favor of the
Plaintiff.

23. It is the Court's intent to |leave the Defendant in a
debt-free position with his State of Hawaii pension, Canada Life
(viaticles) [sic] valued at $200, 000, AR Ventures, and 1978
Corvette, in tact after the property division has been
acconmplished, and to | eave the Plaintiff with assets that are
conmparable to the greater value of her contributions, and with

their remaining debt. The division of property is fair and
equitable in light of the expenditure of joint money occurring
after the separation by Defendant i.e. the National Health Annuity

($29, 866. 65) and American Savings | RAs ($4,500.00) for which
Def endant did not adequately account at trial

25. Defendant's fiscal irresponsibility caused the parties
to be left with substantial debt on the date of trial

31. . . . Reasonabl e expenses paying the children's higher
education costs, giving consideration to the availability of
schol arship assistance, are a fair offset for Plaintiff's waiver
of her rights to child support or funds from Defendant's
retirement income.

32. The Court concludes that the Defendant should pay the
children's education costs, and that the Plaintiff's rights to
child support or any funds from the Defendant's retirement incone
shall be waived in exchange therefor.

(Footnote omtted.)

W vacate conclusions of |aw nos. 23 and 25 because
al t hough not expressly challenged by R chard, he inplicitly
chal I enged them and both need to be reconsidered in |ight of
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this opinion. W vacate conclusion of |aw no. 23 al so because
its second sentence is wong. W vacate conclusion of [aw no. 25
al so because in it, the court failed to nmake the rel evant and
mat eri al distinction between (a) "fiscal irresponsibility"”
"during the marriage"” but not "at the time of the divorce,"” and
(b) "fiscal irresponsibility" "at the tine of the divorce."

We remand for reconsideration of the foll ow ng issues:
(a) the award of 523 Hiilei Place, Wailuku, Maui, Hawai‘ to
Patricia® and (b) the paynent of child support and the
educat i onal expenses of the children.

In all other respects, we affirm

On the briefs:

Diane L. Ho
for Plaintiff-Appellant. Chi ef Judge

Ceorgia K McMIIlen

f or Def endant - Appel | ee.
Associ at e Judge

Associ at e Judge

16/ We specify the award of this asset for reconsideration because it

has a sufficient equity to cover whatever the famly court's decision may be
on reconsideration, it is probable that Patricia continues to own this asset,
and we seek to disturb the Divorce Judgnment as little as possible.
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