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OPI NI ON OF THE COURT BY BURNS, C. J.

Respondent - Appel | ant John Doe (John Doe) appeals froma
Sept enber 4, 2002 Judgnent of Paternity (Judgnent) entered in the
Famly Court of the First Crcuit on Septenber 4, 2002, Judge
WlliamJ. Nagle presiding. The Judgnent decided that John Doe
is the biological father of an infant mnor child (Child),
awar ded physical and | egal custody of Child to her nother
(Mot her), decided that John Doe and Mot her both owe a duty of
support to Child, ordered John Doe to pay $192 to the Child
Support Enforcenment Agency for genetic testing, and ordered John
Doe to nmake child support paynments of $550 per nonth to Mt her
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starting in October 2002, plus an additional $25 per nonth until
t he anpbunt of $2200, which is the total of the child support owed
for May, June, July, and August 2002, is paid. W affirm
RELEVANT STATUTES

Hawaii Revised Statutes (HRS) 8§ 576D 7 (1993) requires
the famly court to establish and follow specific guidelines in
determ ning child support orders and |ists several factors that
the judge may consider in determ ning whether a child support
order should be nodified.

§ 576D-7 Guidelines in establishing amount of child support.
(a) The famly court, in consultation with the agency, shal
establish guidelines to establish the amount of child support when
an order for support is sought or being modified under this
chapter. The guidelines shall be based on specific descriptive
and numeric criteria and result in a computation of the support
obl i gati on.

The gui delines may include consideration of the follow ng

(1) Al'l earnings, income, and resources of both parents;
provided that earnings be the net amount, after
deduction for taxes, and social security. Overtime
and cost of living allowance may be deducted where
appropri ate;

(2) The earning potential, reasonable necessities, and
borrowi ng capacity of both parents

(3) The needs of the child for whom support is sought;
(4) The amount of public assistance which would be paid

for the child under the full standard of need as
establ i shed by the departnent;

(5) The existence of other dependents of the obligor
parent;
(7) To bal ance the standard of living of both parents and

child and avoid placing any bel ow the poverty |eve
whenever possible;

(8) To avoid extreme and inequitable changes in either
parent's income depending on custody; and
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(9) I f any obligee parent (with a school age child or
children in school), who is mentally and physically
able to work, remains at home and does not work,
thirty (or less) hours of weekly earnings at the
m ni rum wage may be inmputed to that parent's incone.

(b) The gui delines shall be:

(1) Applied statew de

(2) To simplify the cal culations as nuch as practicable

(3) Applied to ensure, at a m ninmumthat the child for
whom support is sought benefits fromthe incone and
resources of the obligor parent on an equitable basis

in conparison with any other mnor child of the
obligor parent[.]

RELEVANT CHI LD SUPPORT GUI DELI NES

The currently applicable guidelines are the 1998
Amended Child Support Cuidelines (1998 ACSG. Prior to that, the
1994 Anended Child Support Guidelines (1994 ACSG were
appl i cabl e.

Under both the 1994 ACSG and the 1998 ACSG, the court
cal cul ates the anount of primary child support (PCS), the anount
of the Standard of Living Allowance (SOLA), the anount of the
child support payable, and then determ nes whether exceptiona
ci rcunstances warrant an increase or decrease of the amount of
the child support payable.

The 1994 ACSG noted, in relevant part, that

[t] he underlying principles are as follows:

1. Parents are entitled to keep sufficient income for their
most basic needs and to facilitate continued enpl oynment.

2. Until the basic needs of children are met, parents may not
retain any nore income than required to provide the bare
necessities for their own self-support.
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Under the 1994 ACSG cal cul ati ons included the
fol | ow ng:

Li ne 2. Det ermi ne each parent's net income |ess self-support

Expl anati on: Primary child support obligations wil
be determ ned on the basis of net income, allow ng
deductions for taxes (based on 1994 federal and state
empl oyer withholding for a single taxpayer with one
exemption) and social security. In addition, the base net
sel f support need for each parent is established at $574,
based on the 1994 Federal Poverty Level need of $706 gross
income for mninmum food, clothing, shelter, and other
essential needs.

Line 7. Fill in the number of children. The primary child
support need of each child is $250/ no.

Line 12. Determ ne the non-custodial parent's SOLA income from
the I ncome Tabl e.

Li ne 15. Subtract the Total Primary Child Support Need (Line 9)

owed by the non-custodial parent to other children,
whet her by a previous court order or a nonadjudicated
| egal obligation (including children residing in the
obligor's household). The maxi mum that may be
subtracted is the |lesser of the actual court-ordered
ampunt or the total primary child support need

cal cul ated according to the instructions (line 7).

Li ne 16.

Expl anations: Because of the tax rate structure
established by the Tax Reform Act of 1986 and the
variety of available tax deductions, fair SOLA
percent ages can be established only on the basis of

gross income mnus mninmmself-support, including
taxes. . . . The mnimmlevel of self-support is
established at $706, based on the 1994 Federal Poverty
Level. The Income Table reflects SOLA income as gross

income |l ess the m ninum gross self-support.

Primary support owed to the subject children and
to other children is subtracted in order to equalize
the treatment of all children
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In contrast, the 1998 ACSG states, in relevant part, as
fol | ows:

II. GENERAL PROVISIONS

B. NUMBER OF CHILDREN means the number of children of the
parties for whom child support is being calculated in
this case or hearing.

G EXCEPTIONAL CIRCUMSTANCES presented to the Court or
Hearings Officer may warrant a departure fromthe
gui del i nes' conput ati on. If you believe exceptiona
circumstances apply to your case, conmplete the
Exceptional Circumstances Decl aration form (Attachment
D) and attach it to your guidelines worksheet.

SOLA Income i S Gross Income mnus the base net sel f-support
need for each parent-—-
established at pre-tax $743 per month and based on the
1996 federal poverty guidelines for mni mum food
clothing, shelter and other essential needs.

SOLA SUPPORT NEEDS:

These Child Support Guidelines provide that parents
are entitled to keep sufficient income for their most basic
needs and to facilitate continued enpl oyment. Until the
basi ¢ needs of the child(ren) are nmet, parents may not
retain any nore inconme than required to provide the bare
necessities for the parent's own self-support. \When income
is sufficient to cover the basic needs of the parents and
the child(ren), the child(ren) shall share in the parents
additional income so that the child(ren) can benefit from
the parent's higher standard of |iving

In the 1998 ACSG, child support "owed by the non-
custodi al parent to other children, whether by a previous court
order or a nonadjudicated |egal obligation (including children
residing in the obligor's household)"” is not considered when
cal cul ating the SOLA support amount. It is considered when the

record is being exam ned for exceptional circunstances pursuant
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to the follow ng part of the 1998 ACSG

B. EXCEPTIONAL CIRCUMSTANCES

The Court or hearing officer may order child support which

devi ates (varies) fromthe Guidelines only if exceptional
ci rcumstances warrant such deviation, pursuant to HRS Sections
576D-7 and 576E-15. In such cases, the court or hearings officer

shall make oral findings of fact on the record at the hearing or
prepare written findings of fact regarding the exceptiona
circunst ances.

Al t hough it is inmpossible to predict all exceptiona
circumstances that warrant departure, the followi ng exanples
provi de some gui dance:

«Other child support obligations of a parent that render him her
unable to pay the Guideline's |evel of child support for the
subj ect child(ren).

eTotal monthly child support obligation (Line 14 or Line 17) is
greater than 70% of the parent's net income fromthe Incone Table

PO NTS ON APPEAL

John Doe contests the anount of the child support he
was ordered to pay for Child, arguing that the trial court should
have acconmpdated his request for an exceptional circunstance
devi ati on (ECD) because he has three other children to support in
addition to Child. He contends that (1) the trial court "erred
in not applying the maxi mum of 70% of [his] net nmonthly incone
for child support for [his] three children by marriage and the
subj ect child as an exceptional circunstance[,]" and (2) the
trial court erred in denying his Septenber 4, 2002 Mdtion to
Reconsider, Alter, or Amend the Judgnent of Paternity. W

di sagree and affirm
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BACKGROUND

Child was born in July of 2001. On May 17, 2002, the
State of Hawai‘i Child Support Enforcenent Agency (CSEA), created
by HRS Chapter 576D (Supp. 2003), filed a Conplaint for
Establ i shnment of Paternity. On June 14, 2002, John Doe and
Mot her agreed to undergo genetic testing to determ ne paternity.
Genetic test results confirned John Doe's paternity.

At the August 29, 2002 child support hearing, Mother
testified that her gross income was then an average of $1,350 per
month. John Doe testified that he was then married and he and
his wwfe (Wfe) had three children (Three Children) living with
them aged "thirteen, eleven, and nine." The nonthly gross
income fromJohn Doe's main job total ed $1,500. John Doe
occasionally did side jobs in maintenance and handynan worKk,
bringing his nonthly gross incone to $2,200.

When asked the amount of Wfe's gross incone, John Doe
testified, "I don’t know offhand." In contrast, John Doe
submtted into evidence a Child Support Guidelines Wrksheet
indicating that Wfe receives a nonthly gross incone of $1, 048,
and that the nonthly heal thcare expenses John Doe then paid for
the Three Children was $580.

The main issue at the hearing was the anmount of child
support payable by John Doe for Child. Conputations pursuant to

the 1998 ACSG resulted in the anbunt of $550 per nonth. John Doe
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argues that the court should have ordered an excepti ona
ci rcunst ances reducti on because he was obligated to support the
Three Children in addition to Child. The argunents presented at

the hearing were essentially as follows:

[ COUNSEL FOR JOHN DOE] :

And when we take 70 percent, . . . — $971 comes out to
$680, | believe. So among the four children, if that's the
maxi mum amount he's obligated to pay, conmes out to $178

COUNSEL FOR JOHN DOE: | believe that the total ampunt of
child support, though, should be 70 percent of his net incone.
And if we're |ooking at what under |aw he's obligated to do in
terms of supporting his children . . . it's being used to protect
the three children that we're revisiting . . . [o]therwi se, what
we're doing is we're ordering a high amount of support for this
one child out of wedlock and be to the detriment of the other
three children. And that seems to fly in the face of what the |aw
is preventing to do in terms of protecting all the children

And | think there should be a class of children, if you're
married, is one rule. And if the children came out of a non-
marital relationship, then you have another rule

THE COURT: | understand. | don't think the the [sic] 70
percent rule is the way you classified it. The 70 percent rule
as | understand it, involves previous support orders. I n other

words, if a person has a certain income and through previous
support orders the ampunt cal cul ated on the guidelines is nore
than 70 percent based on those prior support orders, then, you
know, the Court can find exceptional circumstances

You know, it seems to the Court, frankly, that, you know,
[John Doe] has apparently chosen to have three other children in

addition to this one. | don't see why [Mother] should suffer
simply because, you know, [John Doe] has three other kids to
support.

Therefore, the Court is going to order that child support be
cal cul ated according to the child support guidelines. The Court
is is [sic] not going to find exceptional circunstances.

The Court, however, will conmpute back child support fromthe
filing of the petition as opposed to the date of birth

The Septenber 4, 2002 Judgnent ordered John Doe to pay

the CSEA $192 for genetic testing, and to make child support
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paynments of $550 per nonth starting on Cctober 2002, plus an
addi tional $25 per nonth until the amount of $2200, which is the
total of the child support owed for May, June, July, and August
2002, is paid.

On Septenber 10, 2002, John Doe filed "Defendant [John
Doe's] Motion to Reconsider, Alter, or Amend the Judgnent of
Paternity Filed on 9/4/02" (Mdtion for Reconsideration). 1In his

Motion for Reconsideration, John Doe argued that the Judgnent:

failed to take into account,

1. The applicable circumstances when child support for the
subject mnor child was cal culated, in particular, the existence
of three mnor children born prior to the subject child as a
result of [John Doe's] marriage; and,

2. The applicable exceptional circunmstances when child
support for the subject m nor child was cal culated, in particular
that more than 70% of [John Doe's] net income was used for child
support for all four children, i.e, the three m nor children of
the marriage and the subject child

Furt her, the method by which the Court calculated child

support in this case violates due process and equal protection
under federal and State of Hawaii | aw.

On Cctober 4, 2002, the court filed an Order Denying
Wt hout Hearing [John Doe's] Mdtion to Reconsider, Alter, or
Anend t he Judgnment of Paternity Filed on Septenber 4, 2002
because "the instant pleadings fail to show sufficient good cause
to warrant a hearing."

John Doe filed a notice of appeal on Cctober 11, 2002.
On January 28, 2003, the court entered its Findings of Fact and

Concl usions of Law, in relevant part, as foll ows:
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FI NDI NGS OF FACT

14. Mot her pays child care costs of $350 per month.

15. Mot her pays health/dental insurance prem ums for the
child in the amount of $25 per month.

16. Father is self-enmployed and reports a total nonthly
income fromtwo jobs of $2200.

17. Fat her has not provided financial assistance to Mot her
for the Subject Child.

18. Fat her and his wife have three children and they are
all living together.
19. Father's [sic] presented one exhibit into evidence

Exhi bit A, received into evidence subject to cross exam nation,
was a child support guidelines worksheet showi ng Father's nonthly
gross income of $2200 and his wife's monthly gross income of
$1048. This child support guidelines worksheet was cal cul ated for
his three children of his marriage giving himcredit for
heal t h/ dental insurance for the children in the amount of $580.

20. Fat her agreed that based upon the Child Support
Gui del i nes Worksheet with Mother's monthly gross income of $1350
and Father's monthly gross income of $2200 and credit given to
Mot her for child care of $350 and heal th/dental insurance payment
of $25, the child support would be $550.

21. Fat her is not under any order for child support from
any Court for any of his children.

22. Fat her did not provide any corroborating evidence
regarding the income of his wife.

23. Fat her testified that he has three children living
with himand that the calculated child support amount of his three
children in the amount of $600 added to the cal cul ated amount of
child support for the Subject Child of $550 totals $1150 which
exceeds 70% of the obligor[']s net incone.

24. The Court finds that Father has not proven exceptiona
circumstances exist to warrant a deviation fromthe cal cul at ed
child support anount.

25. Fat her did not submt for the Court's review an
"Exceptional Circunstances Decl aration" form as required

26. Based upon the evidence presented, the applicable | aw
and the child support guidelines, the Court finds that there are
no exceptional circumstances present in this case to warrant a
deviation fromthe cal culated child support anount.

10
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Concl usi ons of Law

3. Based upon the testimony of the parties, Father's
mont hl'y gross income is $2200 and Mother's monthly gross incone is
$1350. Based upon the [Child Support Guidelines Wrksheet]
including giving Mother $25 credit for health/dental insurance
payments and $350 for child care payments, Father shall pay child
support in the amount of $550 per nonth.

4. Based on the credible evidence presented at the
hearing, Father has not met his burden of proof that exceptional
ci rcumstances exist which would warrant a deviation fromthe
calcul ated child support guidelines.

5. Past child support due to Mother is calculated fromthe
date of the filing of the Conmplaint, May 2002 through August 2002

in the amount of $2,200 (4 months x $550). This amount will be
l'iquidated at the rate of $25 per month.

Thi s appeal was assigned to this court on June 18,
2003.
STANDARDS OF REVI EW
A.  Child Support
Fi ndings of fact are reviewed under the clearly

erroneous standard of review State v. Ckunura, 78 Hawai ‘i 383,

392, 894 P.2d 80, 89 (1995). Decisions determ ning what is an
exceptional circunstance authorizing an exceptional circunstance
deviation (ECD) fromthe 1998 ACSG are concl usions of |aw

revi ewed de novo under the right/wong standard of review  Mack
v. Mack, 7 Haw. App. 171, 180, 749 P.2d 478, 483 (1988).

Deci sions whether to order ECDs are discretionary decisions

revi ewed under the abuse of discretion standard of review | d.

11
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B. Moti on for Reconsideration
The nmotion for reconsideration filed in this case on

Sept enber 4, 2002, was not required by HRS § 571-54 (1993).!

! Hawai ‘i Revised Statutes (HRS) § 571-54 (1993) states, in

rel evant part, as follows:

Appeal. An interested party aggrieved by any order or
decree of the court may appeal to the supreme court for review of
questions of law and fact upon the same terns and conditions as in
other cases in the circuit court and review shall be governed by
chapter 602, except as hereinafter provided. Where the decree or
order affects the custody of a child or m nor the appeal shall be
heard at the earliest practicable time. In cases under section
571-11 the record on appeal shall be given a fictitious title, to
saf eguard agai nst publication of the names of the children or
m nors invol ved.

The stay of enforcement of an order or decree, or the
pendency of an appeal, shall not suspend the order or decree of
the court regarding a child or m nor or discharge the child or
m nor from the custody of the court or of the person, institution,
or agency to whose care the child or m nor has been committed,
unl ess otherwi se ordered by the famly court, or by the suprenme or
i ntermedi ate appellate court after an appeal is taken. Pendi ng
final disposition of the case the famly court, or the supreme or
the intermedi ate appellate court after the appeal is taken, may
make such order for tenporary custody as is appropriate in the
circunstances. If the supreme or the intermedi ate appellate court
does not dism ss the proceedi ngs and di scharge the child or m nor
it shall affirmor modify the order of the famly court and remand
the child or mnor to the jurisdiction of the court for
di sposition not inconsistent with the supreme or the intermediate
appellate court's finding on the appeal

An order or decree entered in a proceeding based upon
section 571-11(1), (2), (6), or (9) shall be subject to appeal to
the supreme court only as follows:

Wthin twenty days fromthe date of the entry of any such
order or decree, any party directly affected thereby may file a
motion for a reconsideration of the facts involved. The notion
and any supporting affidavit shall set forth the grounds on which
a reconsideration is requested and shall be sworn to by the movant
or the movant's representative. The judge shall hold a hearing on
the motion, affording to all parties concerned the full right of
representation by counsel and presentation of relevant evidence.
The findings of the judge upon the hearing of the motion and the
judge's determ nation and disposition of the case thereafter, and
any decision, judgment, order, or decree affecting the child and
entered as a result of the hearing on the motion shall be set
forth in witing and signed by the judge. Any party deem ng
onesel f aggrieved by any such findings, judgment, order, or decree
shall have the right to appeal therefromto the supreme court upon
the same terms and conditions as in other cases in the circuit

12
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Except when required by HRS § 571-54, the purpose of a notion for
reconsideration is to allow the parties to present new evi dence
and/ or argunents, not to re-litigate old matters or raise

argurments or evidence that could and shoul d have been brought

court and review shall be governed by chapter 602; provided that
no such notion for reconsideration shall operate as a stay of any
such findings, judgment, order, or decree unless the judge of the
famly court so orders; provided further that no informality or
technical irregularity in the proceedings prior to the hearing on
the motion for reconsideration shall constitute grounds for the
reversal of any such findings, judgment, order, or decree by the
appel l ate court.

HRS § 571-11 (1993) states, in relevant part, as follows:

Jurisdiction; children. Except as otherwi se provided in
this chapter, the court shall have exclusive original jurisdiction
in proceedi ngs:

(1) Concerni ng any person who is alleged to have commtted an
act prior to achieving eighteen years of age which would
constitute a violation or attenpted violation of any
federal, state, or local |aw or nmunicipal ordinance
Regardl ess of where the violation occurred, jurisdiction may
be taken by the court of the circuit where the person
resides, is living, or is found, or in which the offense is
al l eged to have occurred.

(2) Concerning any child living or found within the circuit:

(A Who is neglected as to or deprived of educational
services because of the failure of any person or
agency to exercise that degree of care for which it is
|l egally responsi bl e;

(B) Who is beyond the control of the child's parent or
ot her custodi an or whose behavior is injurious to the
child' s own or others' welfare;

(O Who is neither attending school nor receiving
educational services required by | aw whether through
the child's own m sbehavior or nonattendance or
ot herwi se; or

(D) Who is in violation of curfew.

(3) To determ ne the custody of any child or appoint a guardian
of the person of any child.

(4) For the adoption of a person under chapter 578.

(5) For the term nation of parental rights under sections 571-61
to 571-63.

(6) For judicial consent to the marriage, enployment, or
enlistment of a child, when such consent is required by |aw.

(7) For the treatment or commtnment of a mentally defective,
mentally retarded, or mentally ill child.

(8) Under the Interstate Conmpact on Juveniles under chapter 582

(9) For the protection of any child under chapter 587.
(10) For a change of name as provided in section 574-5(a)(2)(C).

13
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during the earlier proceeding. Ass'n of Apartnment Owners of

Wailea Elua v. Wailea Resort Co., Ltd., 100 Hawai i 97, 110, 58

P.3d 608, 621 (2002) (citations omtted). W review "[a] trial
court's ruling on a notion for reconsideration . . . under the
abuse of discretion standard.” 1d. An abuse of discretion
occurs if the trial court has "clearly exceeded the bounds of
reason or disregarded rules or principles of law or practice to

t he substantial detrinment of a party litigant." Anfac, Inc. v.

Wi ki ki Beachconber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 26

(1992) (citation omtted).
DI SCUSSI ON

In his points of error, John Doe chall enges findings of
fact (FsOF) nos. 24 and 26 and conclusions of law (CsOL) nos. 3,
4, and 5.

John Doe argues that FsOF nos. 24 and 26 are not
"findings of fact" but rather "conclusions of law'. W disagree.
They are findings of fact and they are not clearly erroneous.

At the hearing, John Doe relied solely upon Exhibit A,
whi ch was a Child Support Guidelines Wrksheet with cal cul ati ons
determ ni ng how nuch child support he allegedly woul d be required
to pay to Wfe for their Three Children if he was separated from
Wfe and she was the custodial parent of their Three Children.

In relevant part, the calculations were as foll ows:

14
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1 BASE PRI MARY SUPPORT $250 x _3 (# of children) 750

10 TOTAL SUPPORT NEED . . . 1477.97

FATHER(A) MOTHER(B) TOTAL(C)

11 Monthly Gross I ncone 2200 1048 = 3248
12 Monthly Net Income . . . 971 196 = 1167
13 |Income Percentage Lo 83% 17%

14 Support Payable by Each Parent 1180 242

16 Less Monthly Health Insurance Cost . . . 580

17 REMAI NI NG CHI LD SUPPORT PAYABLE . . . 600 240

I n ot her words, John Doe alleges that Wfe's nonthly
net inconme is $196, his nonthly net inconme is $971, and he is
obligated to pay $1,180 in child support (including health
i nsurance costs) for the Three Children. John Doe argues that
the trial court "erred in not including his three older m nor
children as part of the child support calculations for the
subject child.” W disagree. The 1998 ACSG explicitly states
that Child Support Guidelines Wrksheet cal cul ations involve only
"the nunber of children of the parties for whomchild support is
being calculated in this case or hearing.” The Three Children
are not included within this categorization.

John Doe argues that the trial court was wong in
denying "said exceptional circunstance" because the "child
support guidelines clearly provide for an excepti onal

circunstance to deviate if the anmpbunt of support is greater than

15
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70% of [his] net inconme." John Doe notes that his net nonthly
income is $971. If he is ordered to pay $550 for the Child, he
only has $421 remaining to pay for his other Three Children. In
his view, if he is required to pay relatively equival ent anmounts
for each of his other Three Children as he is required to pay for
the Child, the amobunt he pays for child support will exceed 70%
of his net inconme. |If he is not required to pay relatively
equi val ent anounts,? the treatnment of all children will not be
equal and the other Three Children will be denied their
constitutional right to equal protection under the |aw.

As previously noted by this court, "PCS plus SOLA is
presunptively the anount that should be ordered and . . . the
party seeking an [exceptional circunstances deviation] has the

burden of proof." DeMello v. DeMello, 87 Hawai‘i 209, 214, 953

P.2d 968, 973 (App. 1998) (citations omtted). As noted in the
1998 ACSG an exceptional circunstance occurs when John Doe's

other child support obligations cause his inability to pay the

2 Respondent - Appel | ant John Doe (John Doe) cites to Child Support
Enf orcenent Agency v. Mazzone, 88 Hawai‘i 456, 967 P.2d 653 (App. 1998), and
attenpts to distinguish the reasoning of that case fromthe facts here. The
father in that case had a child born out of wedl ock and subsequently married
anot her woman and had two more children. The father simlarly argued that his
child support payments should be | owered under the exceptional circunmstance of
having "[o]ther child support obligations." The court rejected this argunent and
held that the "[o]ther child support obligations" exceptional circunmstance is
limted to (a) "child support obligations” and not fam |y obligations; and (b)
"obligations", not discretionary choices.

Simlarly, although John Doe relied upon "the child support
gui del i nes worksheet [to cal cul ate expenses] for the three older mnor children”
these calculations ultimately represent "famly obligations". Therefore, the
fam ly court properly rejected Doe's argunent that these child support paynents
woul d exceed "70% of his net inconme."
16



FOR PUBLICATION

1998 ACSG s level of child support for Child. This exceptiona
circunstance follows fromthe requirenent stated in HRS §

576D 7(b) (3) that the guidelines shall be "[a]pplied to ensure,
at a mnimumthat the child for whom support is sought benefits
fromthe income and resources of the obligor parent on an
equitable basis in conparison wth any other mnor child of the
obl i gor parent[.]"

However, allocation of the sanme anount for each child
does not "ensure, at a mninmumthat the child for whom support is
sought benefits fromthe income and resources of the obligor
parent on an equitable basis in conparison with any other m nor
child of the obligor parent[.]" It neans only that whichever
parent or guardi an the noney has been allocated to has the noney.
The rel evant questions are howit is being spent and how it wll
be spent.

Anot her exceptional circunstance occurs when the total
of John Doe's nonthly child support obligations exceeds 70% of
John Doe’s net incone. However, the |aw does not require
pro-rata allocation. The relevant questions pertain to actual
"child support obligations" and actual reasonabl e expenditures.
Clearly, it is John Doe's burden to prove the actual armount of
his other child support obligations. In this situation, to
satisfy his burden, John Doe nmust prove, in light of the rel evant

facts and circunstances, (1) the anount that John Doe reasonably

17
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i s and/ or should be paying for his other Three Children,?® (2)
John Doe's reasonable inability to pay $550 per nonth for Child,
and (3) the anmount John Doe is reasonably able to pay for Child
so that Child actually "benefits fromthe i ncone and resources of
[ John Doe] on an equitable basis in conparison with any ot her

m nor child of [John Doe][.]" The | aw does not guarantee that
John Doe will not be required to pay nore than 70% of his net

i ncome for child support.

In this case, John Doe failed his burden of overcom ng
the presunption that the support obligation calculated in
accordance with the 1998 ACSG is the anmount that he should be
ordered to pay for Child. The follow ng evidence, proffered by
John Doe, did not satisfy his burden: (a) John Doe has the Three
Children living with himand Wfe, and (b) if (i) Wfe had a
nmont hly gross incone of $1,048 per nonth, (ii) Wfe and John Doe
were separated, (iii) Wfe was the custodial parent of their
Three Children, and (iv) John Doe was ordered to pay Wfe child
support for the Three Children according to the 1998 ACSG then
John Doe's net incone of $971 per nonth allegedly would be
insufficient to pay for hinself, his child support obligation for
the Three Children, and his $550 per nonth child support

obligation for Child.

8 If John Doe reasonably should be spending an anmpunt of noney in

support of his three children living with himbut in fact is not, the reason why
he is not is relevant when determ ning the inpact his obligation to support his
three children living with himwill have on his obligation to support his child
not living with him
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Turning to John Doe's equal protection argunent, we

note that:

[t] he guarantee of equal protection of the |aws under Hawai ‘i and
United States Constitutions requires that persons simlarly
situated with respect to the legitimte purpose of the |law receive
l'i ke treatnment. However, "[e]qual protection does not require
that all persons be dealt with identically, but it does require
that a distinction made have sone relevance to the purpose for
which the classification is made. In the absence of a suspect
classification or an intrusion upon a fundamental constitutiona
right, the challenged classification nmust bear some rationa
relationship to legitimte state purposes.

State v. Mller, 84 Hawai‘i 269, 276, 933 P.2d 606, 613 (1997)

(citations omtted).
Al t hough Hawai ‘i does not have any case law on this
preci se topic, the Supreme Court of Tennessee recently decided a

case with simlar facts. In Gall aher v. Elam 104 S. W3d 455

(Tenn. 2003), a married father (the married father) of three
marital children had an affair that resulted in the birth of a
non-marital child. |d. at 459. The famly court ordered the
married father to pay child support to the non-marital child's
not her. Thereafter, the non-marital child' s nother filed a
petition for enforcenent and an increase. The married father
chal  enged the constitutionality of the Tennessee child support
gui delines (TCSG on equal protection grounds. 1d. 1In
particular, the married father argued that the TCSG di d not
consider the three marital children living in his household. |[d.
at 461. The Suprene Court of Tennessee responded that the TCSG
inplicated the married father's duty to support his children, and

did not infringe on his right to be a parent or to have a

19



FOR PUBLICATION

relationship with any of his children. |d. Because child
support is not a fundamental right, and because children who do
not benefit fromchild support are not a suspect class, the
Suprene Court of Tennessee utilized a rational basis test to
determne the validity of the TCSG |Id.

Applying the rational basis test, the Suprene Court of
Tennessee determi ned that the TCSG treated "obligors* who have
children for whomthere are no orders of support differently from
obligors who have children subject to court-ordered support."”
Id. at 461-62 (footnote added). Therefore, "[i]t is not
necessary that the legislature state a rational basis for this
differential treatment. A classification will pass
constitutional nuster if we can conceive of sone rational basis
for the distinction.”" 1d. at 462. Utimtely, the Tennessee

Suprene Court concl uded that

[i]t is rational to require obligors to be under a court order to
support their children before those children can be considered in
cal cul ating the anmount of support for another child because such a
requi rement ensures that the obligor is legally liable for the
amount of child support claimed as a deduction. Furt hernore, the
obligor's children who are not receiving support pursuant to a
court order and who live with the obligor inherently benefit from
the obligor's household expenditures. Children who do not Ilive
with the obligor do not enjoy this benefit. Thus, both policy and
fact justify the classification at issue. Moreover, the tria
court is not flatly prohibited from considering non-court-ordered
support. Chapter 1240-2-4-.04(4) of the Guidelines provides that
courts may deviate fromthe Guidelines in cases of "extrenme
econom ¢ hardship." W conclude that the state has a rational
legitimate interest in requiring obligors to be under a court

4 Pursuant to the Tennessee Child Support Guidelines, the court

defined an obligor as "the parent with whom the child(ren) do not primarily
live". Gallaher v. Elam 104 S.W 3d 455, 460 n.2 (2003).
20
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order to support their children before these children may be
considered in calculating the amount of support for another child.

Simlarly, we conclude that the 1998 ACSG
classification challenged by John Doe is constitutional. It
reasonably (1) calculates the child support payable for Child
wi thout regard to child support "owed by the non-custodial parent
to other children, whether by a previous court order or a
nonadj udi cated | egal obligation (including children residing in
the obligor’s household)[,]" and (2) reasonably inposes upon the
non- cust odi al parent the burden of proving that "exceptional
circunstances warrant . . . deviation" fromthe cal cul ated
anount. In the instant case, John Doe failed to prove
exceptional circunstances.

W affirmthe famly court's denial of Doe's Mtion for
Reconsi deration. The famly court was right when it decided that
John Doe failed to "show good cause to warrant further hearing.”
John Doe's only argunents in his Mtion for Reconsideration were
argunents that had already been presented at the hearing and did
not raise new evidence and or argunents that could not have been
presented during the earlier adjudicated notions.

CONCLUSI ON
Accordingly, we affirmthe Septenber 4, 2002 Judgnent

of Paternity and the Cctober 4, 2002 "Order Denying Wthout
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Hearing [Doe's] Mdtion to Reconsider, Alter, or Amend the
Judgnent of Paternity Filed on Septenber 4, 2002".
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