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APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCU T
(Case Nos.: B36:12/5/02)

VEMORANDUM CPI NI ON
(By: Burns, C J., Watanabe and Fujise, JJ.)

Def endant - Appel  ant Beth Ann M ner (Mner) tinely
appeal s the final judgnent entered on Decenber 5, 2002. On
appeal, Mner clainms that the trial court erred by: (1) failing
to grant her "Motion to Suppress” filed on July 29, 2002 and (2)
failing to grant her "Motion to Dismss for Violation of HRPP
Rul e 48" filed on Novenmber 20, 2002.

Qur review of the record reveals that while the court
did not err in denying Mner's suppression notion, it erred in
denying Mner's notion to dismss without stating its essenti al
findings on the record. W therefore vacate the oral order
denying Mner's notion to dismss and remand for entry of
appropriate findings of fact and concl usions of |aw consi stent
with this opinion and for entry of a new order deciding Mner's

nmotion to disn ss.
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FACTS

On April 18, 2002, at approximately 10:15 p.m, speci al
of f-duty Maui Police Departnment (MPD) O ficer Nelson Johnson
(O r. Johnson) was directing traffic at the intersection of
Ka‘ahumanu Avenue and Mahal ani Street in Wailuku, Maui, while
road crews were resurfacing the highway. The area was well |it
and marked with cones and signs back to Bal dwi n H gh School .
O r. Johnson, who was dressed in his duty uniform and wearing
hi s badge and an orange vest, was responsible for directing a
one-lane contra-flow, and stopping the traffic to let trucks with
asphalt and heavy equi pnent cross onto the work site.

After the traffic had been stopped for a while, Or.
Johnson was about to signal a truck to go through when he heard
behind hima I ong and | oud screeching sound. He turned and ran
and saw a gol d-col ored vehicle being driven by Mner wth snoke
comng out of its tires, comng to a stop behind anot her vehicle.
O r. Johnson thought that M ner was speeding and going to hit the
car in front of her.

After Mner's vehicle stopped, Or. Johnson spoke to
Mner to "see if she was okay." Or. Johnson observed that
Mner's eyes were red and watery. After speaking with Mner, he

noticed that her speech was slurred, her breath had an odor of
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liquor, and that she took a while to answer his questions. Or.
Johnson then directed her to pull off to the shoul der of
Ka‘ahumanu. Mner attenpted to pull forward and O r. Johnson had
to repeat his command about three tinmes before she conplied by
pul l'ing over onto Mahalani Street. O r. Johnson then asked M ner
to participate in sone field sobriety maneuvers (FSMs). M ner
agreed, and as she got out of the vehicle, |ost her bal ance.

O r. Johnson caught her and hel ped her to the sidewal k. As he
began to conduct the FSMs with M ner, on-duty MPD Oficer Kim
Massey arrived and began to take over the adm nistration of the
FSMs.

Mner failed the FSMs, was arrested and transported
back to the police station, where she consented to a breath test,
whi ch indicated that she had a bl ood al cohol |evel of .259 grans
of al cohol per two hundred ten liters of breath. M ner was
arrested for the offense of Driving Under the Influence of an
I ntoxicant, in violation of Hawaii Revised Statutes (HRS) 8§ 261E-
61 (Supp. 2001);! Driving Wthout a Current No-Fault |nsurance
Policy, in violation of HRS 8§ 431:10C 104(a) (Supp. 2001); and
Failure to Exhibit a No-Fault Insurance Card in violation of HRS

8 431:107(b) (Supp. 2001). Mner was given a court date of

¥ The two other charges were later dismissed with prejudice by the

State, because M ner was able to prove that she had in fact been covered by a
valid no-fault insurance policy on the day of the offense.
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June 18, 2002 to appear for these charges and was rel eased on
bail on the day of her arrest.

On June 10, 2002, a conplaint against Mner on the
above-nentioned charges was filed and she was arraigned on those
charges when she nade an appearance with her initial counsel
Richard A Priest, Jr. on June 18, 2002. A pretrial hearing was
set for July 19, 2002.

At the July 19, 2002 hearing, M. Priest orally noved
to withdraw as counsel. This request was granted and attorney
Graham Daniel Mttola appeared. M. Mttola orally noved to
continue the pretrial hearing to give himthe opportunity to file
a notion to suppress. The court continued the proceedings until
August 9, 2002 for hearing on the notion and for a pre-trial
conference. No trial date was set at this tine.

On July 29, 2002, Mner filed a Mdtion to Suppress
based in part on the prem se that O r. Johnson did not have a
reasonabl e basis to initiate the original stop. On August 5,
2002, the State filed a Menorandum in Qpposition. A hearing on
the notion was held on August 9, 2002, and the notion was deni ed
by Judge Reinette W Cooper. Trial was then set for Cctober 25,

2002.
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O ficer Johnson was subpoenaed for trial on
Septenber 11, 2002. On Septenber 13, 2002, he notified the State
that he woul d be on vacation from Oct ober 25 through 31, 2002 and
was therefore unavailable for trial. On Septenber 17, 2002, the
State filed a nmotion for a continuance based on "essenti al
w tness" O r. Johnson's non-availability for trial and a hearing
on the notion was set for October 8, 2002.

The deputy prosecutor's declaration in support of the

State's notion read in pertinent part:

9. The State of Hawaii was informed on September 13, 2002, that
State's essential witness, Officer Nelson Johnson, will be
unavailable to testify at the time of the scheduled trial in
this case because Officer will be on vacation from

Oct ober 25, 2002, to October 31, 2002

10. The State has exercised due diligence in securing his
att endance;

11. Said witness is essential for the State to prove its case

There is no record that Mner filed any nmenorandumin
opposi tion.

On Cctober 8, 2002, the court heard the State's notion
to continue trial. Mner's counsel orally objected to the
continuance, stating that Mner wanted "to maintain her right to
a speedy trial under Rule 48." The court granted the notion over
M ner's objection, stating:

Al'l right. I note that we had a delay once for a change of
attorneys. There was a notion to suppress.

Al'l right. Over objection I'lIl grant one continuance to the
St at e.
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The State requested that the trial be continued to
Novenmber 22, 2002, which "[a]Jccording to the clerk, . . . [was]
an open date."

On Novenber 20, 2002, Mner filed a "Motion to Dism ss
for Violation of HRPP Rule 48," to be heard on Novenber 22, 2002,
"on the grounds that the delay in bringing Defendant to tri al
[ had] exceeded 180 days and require[d] dism ssal pursuant to Rule
48(b) of the Hawai[‘]i Rules of Penal Procedure.” On
Novenber 21, 2002, the State filed a "Menorandumin Qpposition to
Def endant's Motion to Dismss for Violation of HRPP Rule 48,"
claimng that 11 days shoul d be excluded due to Mner's notion to
suppress, and that 45 days shoul d be excluded due to the
unavailability of O r. Johnson.

A hearing was held on Novenber 22, 2002,2 where the
State argued, in addition, that because Or. Johnson was an
essential witness and the State exercised due diligence to secure
his attendance, the tine fromthe continuance granted on
Oct ober 8, 2002 until the continued trial date should be excl uded
under Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 48(c)(4)(i)

(2000) . The State al so asked the court to take judicial notice

2l The Honorable Ruby A. Hamili presided.

6



NOT FOR PUBLICATION

of its own cal endar for "Septenber, COctober and Novenber." "The
Court has been bogged down with trials . . . and, therefore the
earliest date that the Court could give us was Novenber 22",
2002."

Wi |l e conceding the tinme period between July 19 and
August 9, 2002 was excluded due to the continuance sought by the
def ense, M ner argued that "those are the only excludabl e days
you have." As to the State's continuance, the defense made no
argunent regardi ng whether O r. Johnson was a nmaterial wtness,
arguing instead that the prosecution should have alerted the
court at an earlier point that its witness was unavail abl e or
shoul d have sought an earlier trial date to conply with HRPP
Rul e 48.

The court denied Mner's notion. Trial was then held
and M ner was convicted of the offense of Driving Under the
I nfl uence of an Intoxicant in violation of HRS § 261E-61

On Decenber 5, 2002, M ner was sentenced to a one-year
suspensi on of her driver's license, a $500 fine, and 240 hours of
comunity service. Final judgnent was entered on the sane day
and Mner tinely filed her appeal on January 6, 2003. This

appeal was assigned to this court on January 6, 2004.
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DI SCUSSI ON

The Trial Court Did Not Err in Denying Mner's
Motion to Suppress Evidence.

"Atrial court's ruling on a notion to suppress

evi dence is reviewed de novo to determ ne whether the ruling was

‘right' or

P. 3d 138,

‘wong.'" State v. Kal eohano, 99 Hawai ‘i 370, 375, 56

143 (2002) (citations omtted).

The proponent of the notion to suppress has the burden of
establishing, by a preponderance of the evidence, that the
statements or items sought to be excluded were unlawfully secured
and that his or her right to be free from unreasonabl e searches or
sei zures was violated under the fourth amendment to the United
States Constitution and article |, section 7 of the Hawai ‘i
Constitution.

A court's [findings of fact] are reviewed under the clearly
erroneous standard and will not be set aside on appeal unless they
are determned to be clearly erroneous.

A finding of fact is clearly erroneous when, despite
evidence to support the finding, the appellate court is left with
the definite and firmconviction in reviewing the entire evidence
that a m stake has been comm tted

The right/wrong standard of review also applies to the tria
court's [conclusion of law], which allows the appellate court to
exam ne the facts and answer the question without being required
to give any weight to the trial court's answer to it. Thus, [a]
[conclusion of law] is not binding upon the appellate court and is
freely reviewable for its correctness.

Id. (citations, headings, and internal quotation marks omtted).

The stopping of an autonobile and detention of its

occupants constitutes a "seizure" within the neaning of the
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Fourth and Fourteenth Anendnents of the United States

Constitution. Delaware v. Prouse, 440 U. S. 648 (1979) and State

v. Watt, 67 Haw. 293, 687 P.2d 544 (1984). At a suppression
hearing, it is the burden of the prosecution to prove that the
warrant| ess search or seizure falls wwthin a specifically
established and well-delineated exception to the warrant

requirenent. State v. Otiz, 67 Haw. 181, 683 P.2d 822 (1984).

The result of a failure to neet this burden is that the evidence
gathered fromthe illegal search wll be suppressed as "tainted

fruits of the poisonous tree." State v. More, 66 Haw. 202, 659

P.2d 70 (1983).
"Of course, the authority of the police to stop
vehicles in cases of observed violations is not in question."

State v. Bonds, 59 Haw. 130, 135, 577 P.2d 781, 785 (1978).

"However, when wei ghed agai nst the individual's Fourth Amendnent
rights, the State's interest is not so conpelling as to justify
subj ecting every vehicle to seizure at the unrestrained

di scretion of |lawenforcenent officials." State v. Powell, 61

Haw. 316, 320, 603 P.2d 143, 147 (1979).

To justify an investigative stop, short of an arrest based
on probable cause, "the police officer must be able to point to
specific and articul able facts which, taken together with rational
inferences fromthose facts, reasonably warrant that intrusion."
The ultimate test in these situations must be whether from these
facts, measured by an objective standard, a man of reasonable
caution would be warranted in believing that crimnal activity was
afoot and that the action taken was appropriate.



NOT FOR PUBLICATION

State v. Barnes, 58 Haw. 333, 338, 568 P.2d 1207, 1211 (1977)

(internal citations omtted), quoted with approval in State V.
Bohannon, 102 Hawai ‘i 228, 237, 74 P.3d 980, 989 (2003)
(screeching tires and other observations by officer and
reasonabl e i nferences therefrom constituted reasonabl e suspicion
t hat defendant conmtted the offense of reckless driving).
Eschewi ng her other clains nade below, Mner clainms on
appeal that her stop and interrogation were unconstitutional and
the trial court therefore erred in denying her Mtion to Suppress
because O r. Johnson was unable "to point to specific and
articulable facts which, taken together with rational inferences
fromthose facts, reasonably warrant[ed] that intrusion.”
Def endant - Appel  ant Beth Ann M ner's Opening Brief (0OB) at 9,

quoting State v. Bol osan, 78 Hawai ‘i 86, 92, 890 P.2d 673, 679

(1995). The State argues that the stop in the instant case was
obj ectively reasonable and that O r. Johnson did have specific
and articul able facts, which taken together with rational
i nferences fromthose facts, warranted the stop.

When asked why he initially approached M ner's vehicle,

O r. Johnson answer ed:

10
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Just to see if she was okay. You know, the reason why, one, she
was speeding,[% since we had cones all the way from Bal dwi n Hi gh
School all the way down and there were signs. And, like |I said,

traffic had been stopped already.
(Enmphasi s added.)

O ficer Johnson al so stated,

When | heard the screeching, cuz it was long, | turned — | ran and
I turned and |I | ooked and | saw her stop, cuz | thought she was
going to hit the car in front of her.[%]

(Enmphasi s and footnote added.)
In denying Mner's notion, the district court ruled that the

stop was justified because it

was based on articulable facts by Officer Johnson that he thought

somet hing was am ss with the vehicle. And I'm going to find that
this type of — this type of approach to the vehicle under the
circumstances was not violative of Ms. Mner's rights in any way
to be free of unlawful searches and seizures —- unlawful seizures.

In light of the facts presented and the applicable |aw,
the lower court did not err in denying Mner's Mdtion to
Suppress. Or. Johnson testified that he thought M ner was

speeding, a traffic violation, and he was thus concerned for her

8 Driving in excess of the speed limt would be a violation of Hawai

Revi sed Statutes (HRS) 8 291C-102 (1993), entitled "Nonconmpliance with speed
limt prohibited."

4 Viewing the facts objectively, there is also possibly a violation by
M ner of HRS 8§ 291-2 (Supp. 1999), entitled "Reckless driving of vehicle or

riding of animals,"” which states, in part:
Whoever operates any vehicle . . . recklessly in disregard of the
safety of persons or property is guilty of reckless driving of [a]
vehi cl e.

11
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safety, since it appeared that her car would collide with the
vehicle stopped in front of her, possibly constituting reckless
driving, a petty m sdeneanor. The record thus denonstrates that
O r. Johnson did have specific and articul able facts that M ner
may have been speeding and driving recklessly, which, taken
together with rational inferences fromthose facts, reasonably
warranted the intrusion of an investigatory stop. State v.
Bohannon, 102 Hawai ‘i 228, 237, 74 P.3d 980, 989 (2003). The
State was thus able to prove that the warrantless stop in
question did fall within one of the specifically established and
wel | delineated exceptions to the warrant requirenent.
B. As the Trial Court Did Not State its Essenti al
Fi ndings for the Record, this Court Mist Vacate
the Oral Ruling Denying Mner's Motion to Disniss

and Remand for Entry of Findings and Entry of a
New Order Deciding Mner's Mtion to D sm ss.

Al t hough the standard of review applicable to the trial court's
findings of fact is the clearly erroneous standard, the question
of whether the facts as found constitute any one of the excluded
peri ods of delay described in Rules 48(c)(1) through (8) of the
Hawai [ ‘1i Rul es of Penal Procedure is a question of |aw which
involves the right/wong standard of appellate review.

State v. Mller, 4 Haw. App. 603, 671 P.2d 1037 (1983).

"Under the right/wrong standard, we exam ne the facts and answer
the question without being required to give any weight to the
trial court's answer to it." Under that standard, if we decide
that the facts constitute an excluded period, then the current
versi on of Rule 48(c) mandates exclusion of the period. The |ower
court has no discretion. If we decide that the facts do not
constitute an excluded period, then Rule 48(c) is inapplicable.

Id. at 606, 671 P.2d at 1040 (citation omtted).

12
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However, the Hawai ‘i Suprene Court has al so stated:

HRPP 12(e)[® requires a court to "state its essential findings on
the record" where "factual issues are involved in determ ning
[the] notion.” An HRPP 48(b) motion to dism ss, by its very
nature, involves factual issues. Pursuant to the rule, a

def endant may nove to dism ss the charges against himor her if
trial is not commenced within six months (construed as one hundred
ei ghty days) fromthe events enumerated within its provisions.
HRPP 48(c) mandates that the court exclude certain time periods
fromits computation in determ ning whether the one hundred eighty
days have run. Before the court may conclude as a matter of |aw
that any of the excluded tinme periods set forth in HRPP 48(c) have
been established, it nmust first make the appropriate FOF.

State v. Hutch, 75 Haw. 307, 330-31, 861 P.2d 11, 23 (1993)

(f oot not ed added).
The following is a sunmary of the pertinent events as
taken fromthe record:

DATE EVENT
4/ 18/ 02 M ner arrested and charged for DU ; pretrial set for
7/ 19/ 02

7/ 19/ 02 Mner's initial counsel withdraws. M nder's new
counsel appears and requests that pre-trial hearing
date be continued to 8/9/2002 and that a Mdtion to
Suppress hearing be set for 8/9/02

7/ 29/ 02 Mner files Mdtion to Suppress

8/ 9/ 02 Motion to Suppress denied; trial set for 10/25/02

9/ 17/ 02 State files Mbtion to Continue Trial due to Or.
Johnson's unavailability

% HRPP Rule 12(e)(1977) reads, in pertinent part:

Where factual issues are involved in determ ning a motion, the
court shall state its essential findings on the record

13
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DATE EVENT
10/ 8/ 02 State's Motion to Continue granted; trial continued
from 10/25/02 to 11/22/02

11/ 22/ 02 Motion to disnmiss denied; trial had

Put another way, the tinme period involved in the
instant case is fromApril 18, 2002, the date of Mner's arrest,
to Novenber 22, 2002, the date of Mner's trial, 218 days |later.
Rule 48 requires that trial be comenced within 180 days of the
date of arrest, if, as with Mner, bail is set. HRPP Rule
48(b) (1). Thus, the question in the instant case is whether
there were at | east 38 days excludabl e under HRPP Rul e 48,
supporting the trial court's decision to deny Mner's notion to
di sm ss.

1. M ner's Conti nuance for the Purpose of

Litigating Her Motion to Suppress My
Have Del ayed Her Trial .

Rul e 48 excl udes "periods that delay the commencenent
of trial and are caused by a continuance granted at the request
or with the consent of the defendant or defendant's counsel."
HRPP Rul e 48(c)(3).

Mner's pretrial hearing was continued, at her

counsel 's request, for the purpose of litigating a notion to

14
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suppress. The period between the original and the continued
pretrial hearing was 21 days.

On appeal, Mner shifts her position taken bel ow and
argues that only the 11 days between the filing of and deci sion
on her notion to suppress are excludable. She explains that this
i's because the continuance of the pretrial hearing "did not cause

any actual delay of trial[,]" [id.,] and cites State v. Hoey, 77

Hawai ‘i 17, 881 P.2d 504 (1994), for this proposition.

Mner's reliance on Hoey is m splaced because the
periods involved there could not have delayed the trial. Here,
the 21-day continuance of the pre-trial hearing del ayed the
trial. Wen Mner asked for a continuance of pretrial
proceedi ngs, no trial date had yet been set. The trial court set
the initial trial date after Mner's notion to suppress was
deni ed as, had the court decided to grant the notion to suppress,
it is unlikely any trial would have been necessary. The tine
spent between the filing and decision on the notion to suppress
appears to have del ayed the setting of the trial date and

consequently, the trial. However, as the trial court did not

8 Below, M ner conceded that the 21 days attributable to her pretrial

hearing conti nuance were excludable. [ROA at 59.] However, in her opening
brief, Mner states, without citation to authority, that this concession "is
ineffective and void as a matter of |aw." OB at 11 n. 4. As will be seen,

this concession may have been well-founded.

15
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make any findings regarding the effect of Mner's notion to
continue, we are unable to evaluate the trial court's decision in

this regard. Conpare, State v. Sanonte, 83 Hawai ‘i 507, 516, 928

P.2d 1, 10 (1996) (continuance of trial and extension of pretrial
noti ons deadline granted due to appoi ntnment of new counsel who
was not ready to proceed to trial).

2. The State's Continuance, Because a

Material Wtness Was Unavail abl e for
Trial, May Have Been Excl udabl e Under
Rul e 48(c)(4)(i).

Rule 48 allows time to be excluded for certain
continuances of trial given to the prosecution, where "the
continuance is granted because of the unavailability of evidence
material to the prosecution' s case, when the prosecutor has
exerci sed due diligence to obtain such evidence and there are
reasonabl e grounds to believe that such evidence will be
available at a later date.”" HRPP Rule 48(c)(4)(i).

On appeal, Mner contends that no tine attributable to
the State's continuance was excludable. The State, although it
argued below in its opposition papers that the 45-day period from
Oct ober 8, 2002 to Novenber 22, 2002 shoul d be excl uded from HRPP

Rul e 48 cal cul ati ons under HRPP Rule 48(c)(4)(i), now concedes

that it "could not nake a good faith argunent that the whole

16
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period from Qctober 8, 2002, to Novenber 22, 2002, is an
excl udabl e period under Rule 48(c)(2) and Rule 48(c)(4)."
This "confession of error"” by the prosecution is
nei ther dispositive, nor does it renmove Mner's burden to show

error in this case. The Hawai ‘i Suprene Court has said,

In "confession of error" cases where the prosecution "admts" to

error, this court has stated that, "even when the prosecutor
concedes error, before a conviction is reversed, '"it is incumbent
on the appellate court [first] to ascertain . . . that the

confession of error is supported by the record and well-founded in
law and [second] to determ ne that such error is properly
preserved and prejudicial.'" In other words, a confession of error
by the prosecution "is not binding upon an appellate court, nor
may a conviction be reversed on the strength of [the prosecutor's]
official action alone."

State v. Hoang, 93 Hawai ‘i 333, 336, 3 P.3d 499, 502 (2000)

(internal citations omtted).

The parties seemto assune that the exclusion
attributable to the governnment's continuance of the trial date
shoul d either be 45 days, as argued bel ow, or nothing, as argued
by M ner on appeal. However, the plain | anguage of the Rul e
appears to dictate a 28-day exclusion. The rule allows an
exclusion for "periods of delay" caused by the prosecution's
continuance.” HRPP Rule 48(c)(4(i). Here, the delay was the

post ponenent of trial--initially set for October 25, 2002--to

7 Contrast this with the conputation dictated by exclusions afforded
under HRPP Rul e 48(d) which excludes the interval between the filing and
prompt disposition of certain nmotions.

17
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Novenber 22, 2002, an interval of 28 days. See State v. Hirano,

8 Haw. App. 330, 336-37, 802 P.2d 482, 485-86, cert. denied, 71

Haw. 668, 833 P.2d 901 (1990) and State v. Ferraro, 8 Haw. App.

284, 800 P.2d 623 (1990). In any event, whether the exclusion is
45 or 28 days, if either is properly excluded, Mner was brought
totrial in conmpliance with Rul e 48.

Mner clains that no tinme attributable to the State's
conti nuance was excludable for tw reasons. First, Mner argues
that Judge Ham |li could not, as matter of |aw, exclude the period
under HRPP Rul e 48(c)(4) (i) because Judge Cooper--the judge
granting the State's continuance--did not explicitly grant the
conti nuance under HRPP Rule 48(c)(4)(i). Mner further reasons
that Judge Ham li, in deciding her notion to dismss, could not
make a nunc pro tunc finding that the period was excl udabl e under
HRPP Rul e 48(c)(4)(i).

The only authorities that Mner cites in support of
this contention are federal cases construing the Speedy Trial Act
(STA), 18 United States Code 8§ 3161, et seq. Wile Mner is
correct that the Hawai ‘i Suprene Court has occasionally | ooked to
federal interpretation of the STA for guidance in interpreting

HRPP Rul e 48,8 her analogy in the present case is wi thout nerit.

8  gSee e.g. State v. Coyaso, 73 Haw. 352, 357-58, 833 P.2d 66, 68-69
(1992), State v. Nihipali, 64 Haw. 65, 71-72, 637 P.2d 407, 413 (1981), and
(continued. . .)

18
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Unli ke HRPP Rul e 48, the STA specifically requires that any del ay
resulting froma continuance nust have supporting reasons
nmenorialized either orally or in witing.?®

Second, M ner clains that the continuance was not
excl udabl e because the State never proved, and Judge Ham |i never
found, that O r. Johnson was (1) a witness "material"” to the
prosecution and (2) that the State exercised "due diligence" in
seeking to secure his attendance. Initially, we note that M ner
did not challenge the materiality of O r. Johnson's testinony and
thus raises this argunent for the first tinme on appeal.

The State specifically stated in its declaration in
support of its Septenber 17, 2002 notion to continue, that Or.
Johnson was a "material" w tness who was necessary to the
prosecution's case and that it had exercised "due diligence" in
its attenpts to secure his presence at the trial date.

Wil e Hawai ‘i case | aw does not define "material” in

this context, BLACK' S LAW DI CTI ONARY 1634 (8'" ed. 2003) defines

8(...continued)
State v. Soto, 63 Haw. 317, 320, 627 P.2d 279, 281 (1981).

9 18 United States Code § 3161(B)(8)(A) reads in part:

No such period of delay resulting froma continuance granted by
the court in accordance with this paragraph shall be excludable
under this subsection unless the court sets forth, in the record
of the case, either orally or in witing, its reasons for finding
that the ends of justice served by the granting of such
continuances outweigh the best interests of the public and the
defendant in a speedy trial

19
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a material witness as "[a] wtness who can testify about matters
havi ng sone | ogi cal connection with the consequential facts, esp.
if few others, if any, know about those matters."

By this definition, Or. Johnson may have been a
"material” witness. He was the officer who initially observed
M ner's poor driving, instigated the investigative stop, noticed
that M ner nmay have been inpaired by al cohol, and ordered her out
of the car for the field sobriety tests. No other w tness woul d
be able to establish these facts, and without O r. Johnson's
testinmony, the State woul d not have been able to prove its case.
Again, Mner did not contest this bel ow and al t hough she points
out on appeal that Judge Cooper, in granting the continuance, did
not make a finding that Or. Johnson was a material w tness,

M ner does not argue on appeal that he was not. In any event,
Judge Ham li, in ruling on Mner's notion to dismss, did not
make a finding in this regard.

On the other hand, the State's due diligence has been
contested, below and on appeal. As with the term"materi al
wtness," there is no definition of "due diligence" in the
context of the State's securing the presence of a witness in

Hawai ‘i law. This court noted in State v. Jackson, 8 Haw. App.

624, 817 P.2d 130 (1991), that when an exclusion is sought due to

20
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defendant's unavailability under HRPP Rule 48(c)(5), in
evaluating the State's attenpts to secure the defendant's
presence, "the focus is on what was done by the state rather than
on what was not done." 1d. at 632, 817 P.2d at 136. Thus, "[i]n
determ ni ng whet her due diligence has been shown, [the] primary
enphasi s must be on the reasonabl eness of the efforts actually
made, not on the alternatives that m ght have been avail abl e.

Id. (internal citations and quotation marks omtted).

The record in the instant case arguably shows that the
State exercised due diligence in securing the presence of Or.
Johnson.

For exanple, the State subpoenaed O r. Johnson on
Septenber 11, 2002--nore than six weeks before trial--to secure
his presence. Two days later, Or. Johnson inforned the State
t hat he woul d be unavailable for trial as he was scheduled for a
vacation. Four days after confirmng O r. Johnson's
unavailability, the State noved to continue trial and secured the
next available trial date.

Thus, there is support in the record for a finding of
due diligence in obtaining the officer's presence for trial.
However, the trial court did not nake a finding on this issue and
in fact did not nention the State's continuance at all when

ruling that the notion to dism ss was deni ed:
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Okay. MWhat we're |looking at is a six-month period. . . . For the
arrest date. We're |looking at October 1. Okay. So then we've
got to account for that extension, that November 22". That's
about, what about 30 some odd days or so?

So if we got excludable periods that go through that period
of the 30 some odd days--because we've got a deadline of October
18" right? And we were outside of it at |east by a week on our
trial date, but all those excludable periods, change of counsel

and motion to suppress . . . Wth respect to the motion [to
di sm ss for violation of Rule 48], it is denied. Thank you.

In the instant case, the trial court failed to state
its findings of fact on the record and consequently, this court
is unable to determ ne whether there was a proper basis for the

trial court's actions. State v. Hutch, 75 Haw. 307, 330-31, 861

P.2d 11, 23 (1993). See also, State v. Hanawahi ne, 69 Haw. 624,

6,31, 755 P.2d 466, 470 (1988) and State v. Durry, 4 Haw. App.

222, 232-33, 665 P.2d 165, 173 (1983).

CONCLUSI ON

Accordingly, we affirmthe denial of Mner's Mition to
Suppress. As the trial court failed to state its essenti al
findings in support of its oral denial of Mner's Mdtion to
Dismss for Violation of HRPP Rule 48 heard on Novenber 22, 2002,
we vacate that oral order and remand for entry of appropriate

findings of fact and conclusions of |aw consistent with this
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opinion and for entry of a new order deciding Mner's Mtion to
D sm ss.
DATED: Honol ul u, Hawai ‘i, Decenber 30, 2004.
On the briefs:
Hayden Al uli,

for defendant -appel | ant.
Chi ef Judge

Artemi o C. Baxa,
Deputy Prosecuting Attorney
County of Maui
for plaintiff-appellee.
Associ ate Judge

Associ ate Judge
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