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NO. 25602
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
RUTA TUPUA, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 02-1-0676)

SUVMARY DI SPOSI TI ON ORDER
(By: Burns, C.J., Lim and Nakamura, JJ.)

Def endant - Appel | ant Ruta Tupua (Tupua) appeals fromthe
Judgnent entered on Novenber 27, 2002, by the Grcuit Court of
the First Crcuit (circuit court). Tupua was charged with
Attenpted Murder in the Second Degree in violation of Hawai i
Revi sed Statutes (HRS) 88 705-500 and 707-701.5 (1993) and HRS 8§
706- 656 (1993 and Supp. 2004). Tupua waived her right to a jury
trial in favor of a bench trial before circuit court Judge
Ri chard K. Perkins. Judge Perkins found Tupua guilty as charged
and issued witten "Findings of Fact, Conclusions of Law, and
Verdict" explaining his guilty verdict and his rejection of
Tupua's extrenme nmental or enotional disturbance (EVED) defense.
As mandated by HRS 8 706-656(2) (Supp. 2004), Judge Perkins
sentenced Tupua to life inprisonnment with the possibility of
par ol e.

On appeal, Tupua clains that her trial counsel provided

i neffective assistance by failing to 1) nove for a mistrial when
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a wtness testified that he had been threatened by Tupua's
brother; 2) pursue a defense of self-defense; and 3) devel op or
of fer evidence of a provocative triggering event that would have
supported Tupua's EMED defense. After a careful review of the
record and the briefs submtted by the parties, we concl ude that
Tupua's ineffective assistance of counsel clains are w thout
merit and affirmthe circuit court's Judgnent.
l.

At trial, J.S., a person who had w tnessed Tupua stab
the alleged victimand had previously picked Tupua out of a
police |ineup, expressed uncertainty over his prior
identification and testified that he did not see the perpetrator
in court. The Deputy Prosecuting Attorney (DPA) notified the
trial judge that J.S. had recently reported being threatened by a
man identifying hinself as Tupua's brother. The man had snmashed
J.S."s windshield and told J.S. not to testify. The DPA made
clear that there was no evidence that Tupua had instigated the
threat. The trial judge permtted the DPA to question J.S. about
the threat for the purpose of providing a "possible explanation
for why [J.S.] may not be able to make an identification.” J.S.
subsequently testified that a man, referring to his "sister," had
smashed J.S.'s windshield and told J.S. not to testify.

The trial court properly allowed the DPA to question

J.S. about the threat because it provided a possible explanation



NOT FOR PUBLICATION

for J.S."s reluctance to confirmhis prior identification and for

J.S."s failure to identify Tupua in court. See State v. dark

83 Hawai ‘i 289, 302-03, 926 P.2d 194, 207-08 (1996); People v.
Oquin, 37 Cal. Rptr. 2d 596, 600-01 (Cal. App. 1994). The DPA
was entitled to elicit evidence regarding the threat to show t hat
J.S. may have a bias or notive that influenced his identification
testinony. Hawaii Rules of Evidence (HRE) Rule 609. Mbreover,
in a bench trial, it is presuned that the judge will not be

i nfluenced by inconpetent evidence. State v. Antone, 62 Haw.

346, 353, 615 P.2d 101, 107 (1980). W conclude that J.S.'s
testinmony regarding the threat did not provide a basis for a
mstrial, and, accordingly, Tupua's trial counsel was not
ineffective in failing to nove for one.
.

At trial, GS., the alleged victim and two
eyew tnesses testified that Tupua, w thout any provocation,
stabbed G S. in the neck with a knife. The knife punctured
G S."s carotid artery and nearly caused GS. to bleed to death

Tupua clains that her trial counsel was ineffective in
failing to pursue a defense of self-defense and to | ocate
W t nesses who m ght have supported this defense. The trial
evi dence did not support a defense of self-defense. Tupua's
trial counsel was not ineffective in failing to assert a defense

for which there was no evidentiary support.
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Tupua does not proffer the nanes of any w tnesses who
woul d have supported a defense of self-defense, nuch | ess
descri be what those w tnesses woul d have said. |nstead, Tupua
asks this court to specul ate that people who were with Tupua
during the stabbing m ght have provided support for a self-
defense claim Tupua concedes that "Ms. Tupua nmay have been
unable to, or even unwilling, to identify those present” to her
trial counsel. Nevertheless, she clains that her trial counse
was ineffective in failing to | ocate witnesses to the stabbing.
| neffective assi stance of counsel clains based on the failure to
obtain w tnesses, however, "nust be supported by affidavits or
sworn statenents describing the testinony of the proffered

witnesses." State v. Richie, 88 Hawai i 19, 39, 960 P.2d 1227,

1247 (1998). Tupua's claimfails because she has provided no

affidavit or sworn statenent of what the possible w tnesses whom

her trial counsel allegedly failed to | ocate woul d have sai d.
[T,

Tupua's trial counsel called Dr. Stephen Choy, Ph.D., a
clinical psychologist, in support of Tupua's EMED defense. Dr.
Choy testified that Tupua was suffering from depression,
subst ance- abuse, possible attention deficit hyperactivity
syndronme, and possible post-traumatic stress disorder. Dr. Choy
testified that in his opinion, these conditions rose to the |evel

of EMED for which there was a reasonabl e explanation. In
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response to questioning by the trial court, Dr. Choy indicated
t hat because Tupua's EMED was based on | ong-I| asting nental

condi tions, Tupua would virtually always be under the influence
of EMED.

In rendering its verdict, the trial court found
sufficient evidence to show that Tupua had been suffering from
EMED whi ch the prosecution had failed to negate beyond a
reasonabl e doubt. The court, however, rejected Tupua's EMED
def ense because the court concluded that there was no reasonabl e
expl anation for any EMED Tupua nay have been experiencing at the
time of the stabbing.

Tupua contends that her trial counsel provided
i neffective assistance in presenting her EVMED defense. In
particul ar, Tupua clains that her counsel should have presented
evi dence of a recent provocative event that "triggered" her EMED
because it woul d have strengthened her EMED defense. She faults
her trial counsel for not |ocating witnesses who could testify
t hat she was provoked into stabbing G S. and for not devel opi ng
ot her possible triggering events through her questioning of Dr.
Choy.

Tupua's claimis based on a prem se that is not
supported by the record, nanely, that there are w tnesses who
could testify that she was provoked into stabbing G S. or that

anot her triggering event exists that would have strengthened her
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EMED def ense. Tupua has not provided affidavits or sworn
statenents of w tnesses who could testify that Tupua was provoked
before stabbing the victim Nor has she provided an affidavit or
sworn statenment fromDr. Choy or any other nental health expert
supporting her contention that her counsel overl ooked a
triggering event that would have strengthened her EMED def ense.
Tupua's claimthat her trial counsel was deficient in presenting
her EVMED defense therefore fails. Richie, 88 Hawai ‘i at 39, 960
P.2d at 1247 (1998).

V.

Based on the existing record, it appears that Tupua's
conviction was not attributable to any deficiency of her trial
counsel, but to the overwhel m ng evidence of her guilt. W have
rejected Tupua's ineffective assistance of counsel clains
regardi ng sel f-defense and the EMED def ense based on her failure
to produce supporting wtness affidavits or sworn statenents.
Tupua, however, may not have had the opportunity to obtain these
affidavits or sworn statenents since her trial counse
represented Tupua through the filing of her notice of appeal.

Ther ef or e,

| T I S HEREBY ORDERED t hat the Novenber 27, 2002
Judgnent of the Crcuit Court of the First Grcuit is affirned.
Wth respect to Tupua's ineffective assistance of counsel clains

regardi ng sel f-defense and the EMED def ense, our disposition of
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this appeal is without prejudice to Tupua filing a petition under

Rul e 40 of the Hawai ‘i Rul es of Penal Procedure, provided that

Tupua nmust first obtain affidavits or sworn statenents from
W t nesses supporting her allegations regarding these clains
before filing her petition.
DATED: Honol ul u, Hawai ‘i, January 28, 2005.

On the briefs:
DONN FUDO,

Deputy Prosecuting Attorney,

Cty and County of Honol ul u, Chi ef Judge
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Associ at e Judge
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