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NO. 25689

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, Cross-Appellant, v.
SAPATUMOEESE MALUI A, Def endant - Appel | ant, Cross- Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 00-1-2154)

SUVMARY DI SPOSI TI ON ORDER
( By: Burns, C. J., Limand Nakanura, JJ.)

Sapat unoeese Mal uia (Ml uia) appeals the February 12,
2003 judgnent of the circuit court of the first circuit?! that
convicted himof nurder in the second degree. The State cross-
appeal s on an evidentiary issue.

After a meticul ous review of the record and the briefs
submtted by the parties, and giving careful consideration to the
argunent s advanced and the issues raised by the parties, we
resolve Maluia s points of error as foll ows:

1. Maluia contends the court’s jury instruction on his
mtigating defense of extrene nental or enotional disturbance
(EMED) contai ned an inproper conment on the evidence: “To
highlight to the jury that [the enptions specified in the EMED
instruction] are illustrative of how one behaves or feels when

one |l oses self-control is prejudicially msleading.” Opening

The Honorable Richard K. Perkins, judge presiding.
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Brief at 32-33. W disagree. The court’s EMED instruction
accurately stated well-pedigreed law in this jurisdiction. See

e.q., State v. Dum ao, 6 Haw. App. 173, 181-82, 715 P.2d 822, 829

(1986); State v. Perez, 90 Hawai ‘i 65, 73, 976 P.2d 379, 387

(1999) (citing Dum ao, supra, and State v. Sequritan,

70 Haw. 173, 174, 766 P.2d 128, 128-29 (1988)); State v. Haili,

103 Hawai ‘i 89, 107-9, 79 P.3d 1263, 1281-83 (2003). Moreover,
while we agree that, “under some circunstances, persons
experiencing a loss of self-control, resulting from being under
the influence of an extreme nental or enotional disturbance, may
behave in an outwardly cal mor even sem -catatonic state[,]”
Mal ui a was nonet hel ess perfectly “free to adduce expert testinony
or other evidence pertaining to his . . . state of m nd offense
[sic] in order to rebut the prosecution’s contention that outward
cal mwas evidence of self-control.” Perez, 90 Hawai ‘i at 75,

976 P.2d at 389. That he chose not to “does not constitute
reversible error.” 1d. (citation omtted). Wen “read and
considered as a whole, the instructions given [by the court were
not] prejudicially insufficient, erroneous, inconsistent, or

m sleading.” [1d. at 71, 976 P.2d at 385 (citations and internal
guotation marks omtted).

2. Mluia cites several instances of alleged
prosecutorial m sconduct during the trial proceedings, and argues
that those instances, either singly or in conbination, warrant a
new trial. This point lacks nerit. |In each instance, either
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(1) the prosecutor did not express or inply what Ml uia charges
t he prosecutor expressed or inplied; or (2) the prosecutor did

not commt prosecutorial msconduct, State v. Meyer,

99 Hawai i 168, 171, 53 P.3d 307, 310 (App. 2002) (as a
“threshold matter, we question whether the rebuttal argunent sub
judi ce indeed constituted prosecutorial m sconduct” (citations
omtted)); or (3) the utterances were harnl ess beyond a
reasonabl e doubt, Hawai ‘i Rul es of Penal Procedure (HRPP) Rul e
52(a) (2002) (an “error, defect, irregularity or variance which
does not affect substantial rights shall be disregarded”);

State v. Sanchez, 82 Hawai ‘i 517, 528, 923 P.2d 934, 945 (App.

1996) (in deciding whether HRPP Rul e 52(a) requires reversal for
prosecutorial m sconduct, “we apply the harm ess beyond a
reasonabl e doubt standard of review (citations omtted)), given
““the nature of the alleged m sconduct, the pronptness or |ack of
a curative instruction, and the strength or weakness of the

evi dence against [Maluia],’” Sanchez, 82 Hawai ‘i at 528,

923 P.2d at 945 (quoting State v. Agrabante, 73 Haw. 179, 198,

830 P.2d 492, 502 (1992)); or (4) a conbination thereof.
Furthernore, the jury was instructed on its exclusive prerogative
to assess the credibility of witnesses and the wei ght of

evi dence, and was given to understand, repeatedly, that
statenents by counsel are not evidence. Meyer, 99 Hawai ‘i at

172-73, 53 P.3d at 311-12 (“generally relevant jury instructions
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can cure inproper argunments by a prosecutor; especially where, as
here, such instructions were given repeatedly” (citations
omtted)). W presunme the jury followed the court’s

instructions. State v. Klinge, 92 Hawai ‘i 577, 592,

994 P. 2d 509, 524 (2000).

Ther ef or e,

| T I'S HEREBY ORDERED t hat the February 12, 2003
judgnment of the court is affirmed. The State’ s cross-appeal is
t herefore dism ssed as noot .

DATED: Honol ul u, Hawai ‘i, Novenber 29, 2004.

On the briefs:

Chi ef Judge
Joyce K. WMatsunori-Hoshijo,
Deputy Public Defender,
State of Hawai ‘i,
for def endant -appel | ant, Associ at e Judge
cross- appel | ee.

Donn Fudo,

Deputy Prosecuting Attorney, Associ at e Judge
Cty and County of Honol ul u,

for plaintiff-appellee,

cross-appel | ant.
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