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NO. 25928

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
DONNA EDWARDS M ZUKAM , nka DONNA EDWARDS,

Plaintiff-Appellee, v. GLENN Kl YOH KO M ZUKAM ,
Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO. 90- 4214)

MEMORANDUM OPI NI ON
(By: Burns, C.J., Watanabe and Lim JJ.)

Def endant - Appel | ant d enn Ki yohi ko M zukam (d enn)
appeals fromthe followng orders entered in the Famly Court of
the First Crcuit by Judge Bode A Uale: (1) the May 2, 2003
order denying Genn's April 9, 2003 Hawai i Famly Court Rul es
(HFCR) Rule 62(b) notion seeking a stay of, and Rule 60(b) notion
seeking relief from(a) the Septenber 20, 2000 order as anended
by the May 14, 2001 order, (b) the May 15, 2001 order, and (c)
the May 16, 2001 order; and (2) the May 29, 2003 order denying
A enn's May 7, 2003 notion for reconsideration. W affirm

BACKGROUND

The son (Son) of denn and Plaintiff-Appellee Donna
Edwards M zukam (Donna) was born on June 30, 1986. The "Decree
Granting Divorce and Awarding Child Custody", entered by Judge
Victoria S. Marks on August 2, 1991 (D vorce Decree), awarded

| egal and physical custody of Son to Donna and ordered G enn to
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pay child support of $350 per nonth comrenci ng August 5, 1991.
The Divorce Decree noted that A enn was $1,350 in arrears in the
paynment of child support at that tinme, entered judgnent for that
anount, and ordered A enn to pay $50 per nonth on that judgment.
The Di vorce Decree also ordered, in relevant part, as follows:
"[@ enn] shall provide nedical and dental insurance for the
benefit of [Son]. Odinary nedical and dental expenses not
covered by insurance shall be paid by [Donna]. Any extraordinary
medi cal and dental expenses not covered by insurance shall be
paid 50% - 50% by the parties."

On February 10, 2000, after a contested hearing, the
Ofice of Child Support Hearings entered its "Adm nistrative
Fi ndi ngs and Order" deciding that d enn owed child support of
$19,800 as of January 1, 2000, and ordering himto pay it at the
rate of $50 per nonth commenci ng February 1, 2000.

On August 9, 2000, using the famly court's "Revi sed
12/ 16/ 96" pre-printed "Mtion and Affidavit for Post-Decree
Relief" form Donna noved for enforcement of the previous orders
and for orders requiring Aenn to pay "50% of Othodontic
treatment ($2,007.10)," "to reinburse [Donna] for all of the
| egal expenses [she has] incurred,” to pay statutory interest,
and requiring the auction sale of Genn's "entire sword
collection for security for future support.” Attached to the
notion as an exhibit was an offer fromDr. Kim S. Caswell, DDS,

M5, that stated, in relevant part, as foll ows:

2



NOT FOR PUBLICATION

Pati ent Name [ Son]

Dat e 06-20-00

Orthodontic treatment is an excellent investment in the overal
dental and psychol ogical well being of children and adults. We
understand that different people have different needs in

fulfilling their financial obligations, therefore we are able to
provi de several payment options for the necessary orthodontic
care.

upper & | ower

Treat ment Fee $ 3480.00
State Tax $ 139.20
Total Fee $ 3619. 20
Ret enti on and Supervision Fee $ 395.00
TOTAL FEE (valid for one year) $ 4014. 20

* optional add $150 per arch for clear
gold or neon braces.

PAYMENT OPTI ONS

Option A: Paynment in Ful

*A bookkeeping credit of 10%is given for payment in full at
the start of treatment by cash, Visa, MasterCard or check
resulting in a one-time payment of $3612.78. A savings to
you of $401.42.

Option B: Orthodontist[']s Fee Plan

Option C. Interest Free Office Payment Plan

*An initial paynment of $1214.20 is due when treatnment
begins, with the balance paid in 16 nmonthly payments of
$175. 00.

(Enmphases in original.)

On Septenber 12, 2000, after a hearing on August 30,
2000, Judge Allene R Suenori entered an order continuing the
heari ng on the August 9, 2000 notion to Septenber 20, 2000 and
requi ring Donna "to provide ortho bill and |l etter show ng
need[.]"

Dr. Caswell wote a letter dated Septenber 11, 2000,

that stated, in relevant part as foll ows:
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To Whom It May Concern

I saw [Son] for an initial orthodontic exam on June 20,
2000. Upon clinical orthodontic exam the followi ng problenms were
found:

I nproper bite relationship of the back teeth on the
right and left sides.

Lower m dline shifted to the left. (Also indicates
poor fit of the bite.)

M Id crowding in the upper and | ower arches.

My recommendati ons are as follows:

Compr ehensi ve orthodontic treatment for 18 nonths.
No extractions or headgear.

Continue visiting the general dentist every 6 nmonths
for cleanings and check-ups,

[ Son] would benefit from orthodontic treatment nost if
corrected at this time. The inmproper bite is resulting in
excessive wear on his teeth.

The total fee for his treatment is $4164.20. This fee
includes the orthodontic appiiances [sic], as well as, all visits
to Dr. Caswell's office during braces and visits after the braces
are removed during retention

On Septenber 18, 2000, denn filed his response to
Donna' s August 9, 2000 notion. denn alleged that he paid the
$50 per nonth he owed on the arrearage, questioned the necessity
and cost of Son's orthodontic treatnent, and questioned the
necessity of the August 9, 2000 notion. He was silent on the
guesti on whet her he had been paying child support of $350 per
nmont h commenci ng February 1, 2000.

After the hearing on Septenber 20, 2000, Judge Paul T.
Murakam entered an order: (1) refusing to anend the
February 10, 2000 order, (2) entering judgnent against denn for
child support unpaid for the period from February 1, 2000 to
August 30, 2000 in the anount of $2,450, (3) awardi ng Donna the

right to statutory interest fromJanuary to Septenber 2000,
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(4) denying Donna's request for 25% attorney fees and ordering
Donna to submt an affidavit of reasonable attorney fees for the
court's consideration, (5) ordering Genn to pay "50% of
orthodontic estimate,” (6) denying, wthout prejudice, denn's
request for change of custody, (7) reserving for further hearing
the issues of foreclosure and sequestration of G enn's property
and transfer of title to Donna, and (8) ordering 3 enn to pay
reduced child support of $250 per nmonth conmenci ng Cctober 1,
2000.

On Septenber 22, 2000, d enn sought reconsideration of
t he Septenber 20, 2000 order. He supported his request with an
addendum nmenorandum fil ed on Cctober 5, 2000.

At some point in time, Donna submtted a proposed
judgnent for entry by the court. On January 22, 2001,
Genn filed his objection to the proposed judgnent. On May 14,
2001, Judge Murakam entered an "Order Granting in Part and
Denying in Part Defendant's bjections and Request for
Reconsi deration of Plaintiff's Proposed Judgnent and Order

Regardi ng Attorney Fees" stating, in relevant part, as follows:

[ TI he court having concluded that the instant pleadings fail to
show good caJu]se to warrant further hearing under Rule 59(j)
Hawaii Family Court Rules;!?

IT IS HEREBY ORDERED t hat Defendant's Objections and Request
for Reconsideration of Plaintiff's Proposed Judgment and Order
Regardi ng Attorney Fees filed January 22, 2001 is granted in part
and denied in part without hearing. Court amended it's [sic]

y The order cited Hawai ‘i Fam ly Court Rules (HFCR) Rule 59(j),
not wi t hst andi ng the deletion of HFCR Rule 59(j) effective January 1, 2000.
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order to delete the 10% interest on prior judgment and del eted the
second paragraph of proposed judgnment. Court sustained the
request for attorney fees.

(Foot not e added.)

Al t hough the May 14, 2001 order "del eted the second
par agraph of proposed judgnment[,]" Judge Murakam did not enter
any judgnent or anended judgnent. Therefore, the effective order
is the Septenber 20, 2000 order as anmended by the May 14, 2001
or der.

On May 15, 2001, Judge Murakam entered an O der
Regardi ng Attorney Fees which "decreed that [Donna] is awarded
attorney fees against [@enn] in the anmount of $3,497.25."

t hat anount, $2,160 was for attorney tine at $180 per hour and
$1,337.25 was for paralegal tinme at $75 per hour.

On May 16, 2001, after a hearing, Judge Suenori entered
an order continuing the hearing on an April 30, 2001 notion to
June 6, 2001, and requiring, in relevant part, that d enn "shal
pay $2007.00 for half of orthodontic expenses and shall be re-

i mbursed [sic] if this is nore than 1/2 of final bill or be
increased if it is less than 1/2 of final bill"; "[Donna] shal
take [SJon to Dr. Richard Kappenberg"; and "[i]nterest shall be
cal cul ated on both judgnents against [Genn]."” On May 29, 2001,
G enn tinely noved for reconsideration of the part of the order
pertaining to orthodontic expenses. |n an acconpanyi ng

affidavit, Aenn stated, in relevant part, as foll ows:
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4. Customarily, General Dentistry initiates treatments of
i mproper-bite conditions and refers gross cosmetic m salignment
conditions for orthodontic treatment if desired and affordable by
parents.

a) The General Dentistry Doctors of the King Kal akaua
Dent al Center have successfully treated three generations of
M zukam's with timely m niml nmolar shaping for adjustnment of the
hereditary inproper-bite condition

b) M father and I, and nmy adult son have been
satisfactorily so treated at nom nal cost covered by ordinary
dental insurance

c) M son . . . could also benefit from such treatment
wi t hout incurring extraordi nary expense

d) M son . . . would most importantly not then be

subjected to the unnecessary prolonged embarrassment and emotiona
di stress unavoi dable with orthodontic braces.

b) If elective orthodontic treatment cost is ordered by
the Court to be shared by the parents, where are the limts on
reshaping a child's ears, nose, eyes, etc.?

c) The orthodontic treatment of the subject child is

not medical nor dental, it is entirely elective; and does not
consi der the undue stress upon the child.

5. The Orthodontist's letter . . . referenced herein is
m sl eadi ng and obvi ously self-serving:

a) MWhile referring twice to "inmproper bite", and "back
teeth", the letter carefully avoids mention of molars, which have
the greater affecting of proper bite; and which also are
customarily treated by General Dentistry rather than
Ort hodonti sts.

(Enmphasis in original.)

On June 1, 2001, denn filed a notice of appeal from
the May 14, 2001 order (appeal No. 24327). He thereby chall enged
(a) the Septenber 20, 2000 order as anended by the May 14, 2001
order and (b) the May 15, 2001 order.

On June 14, 2001, denn filed Defendant's Motion for
Leave to Appeal in Forma Pauperis. |n an acconpanying affidavit,

he reported that: he works as "G enn K M zukam dba TS&D
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Co./ Techni cal Services Consultants"; his "Incone Statement for
year 2000 shows a busi ness and personal |oss of ($3,380.90)"; his
"nont hl y EXPENSES EXCEED | NCOVE by {$3,042.00}"; and his "DEBTS
EXCEED ASSETS by nore than $100,000.00[.]" H s nption was
"granted as to filing fees only."

On June 19, 2001, Judge Suenori entered an order
summarily denying denn's May 29, 2001 notion for reconsideration
of the May 16, 2001 order pertaining to Son's orthodontic
expenses. On July 16, 2001, Genn filed a notice of appeal from
the June 19, 2001 order (appeal No. 24442).

On July 19, 2001, denn filed Defendant's Mtion for
Leave to Appeal in Forma Pauperis. H's notion was "granted as to
filing fees only."

On Cctober 5, 2001, appeals Nos. 24327 and 24442 were
consol i dated under appeal No. 24327. This court's January 29,
2003 Menorandum Qpinion affirmed the famly court's Septenber 20,
2000 order as anended by its May 14, 2001 order, in appeal No.
24327; the May 15, 2001 order requiring Genn to pay Donna's
attorney fees in the sumof $3,497.25, in appeal No. 24327; and
the May 16, 2001 order requiring that @ enn "shall pay $2007. 00
for half of orthodontic expenses and shall be re-inbursed [sic]
if this is nore than 1/2 of final bill or be increased if it is

less than 1/2 of final bill," in appeal No. 24442.
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On April 9, 2003, Genn filed an HFCR Rul e 62(b) notion
seeking a stay of, and a Rule 60(b) notion seeking relief from
(1) the Septenber 20, 2000 order as anended by the May 14, 2001
order; (2) the May 15, 2001 order; and (3) the May 16, 2001
order. In this notion, Genn stated, in relevant part, as

foll ows:

[ Donna's] Motion August 9, 2000 alleged that in addition to
arrearages, [Glenn] had failed to pay orthodontic costs for [Son],
due and owing from Gl enn to Donna on June 20, 2000 and accruing
interest thereafter. Said Motion also attached exhibits 1 and 4
item zing said claimand accruing interest, and presenting the
purported receipt for the bill of costs paid by Donna on June 20,
2000.

Donna's answering brief December 5, 2001 page 1 para 5 and page 5
para 1 contrarily state that said exhibit 4 purported receipt is
now in fact instead a proposed fee for future services. Said
statements are in effect adm ssions of a false claimand fraud
upon the Court.

Donna's counsel had repeatedly argued rei nbursement of Donna's
attorney fees "to make her whole" citing the |legislated intent of
HRS [ 8] 571-52.7 award of attorney fees incurred by Child Support
Enf orcement acti ons.

Donna's answering brief October 16, 2001 page 5, B.1 para 2
contrarily states "Yes, she was not billed prior to award of
attorney fees". Therefore, absent award she would not ever be
billed, thereby verifying that counsel is in fact a "no fee"
counsel, and Donna would not in any event "be made whole", award
or no award. Therefore, Donna's claimfor reinmbursement and her

counsel's supporting arguments, in essence suborned perjury and
were deceptive m sconduct by counsel

On May 2, 2003, Judge Ual e entered an order denying
Aenn's notion. On May 29, 2003, Judge Ual e entered an order
denying Aenn's May 7, 2003 notion for reconsideration. On
June 27, 2003, denn filed a notice of appeal fromthe My 2,
2003 and May 29, 2003 orders.

On June 27, 2003, in the famly court, denn filed a

notion to supplenent the record on appeal with (1) a copy of his
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June 13, 2003 letter to orthodontist Dr. Kimi Caswell? and (2) a
copy of Dr. Caswell's June 14, 2003 letter to denn® Judge Ual e
denied this notion on August 7, 2003.

On July 8, 2003, Judge Ual e entered Findings of Fact
and Concl usi ons of Law (FsOF and CsQL).

Thi s appeal was assigned to this court on February 18,
2004.

DI SCUSSI ON

A enn contends, in relevant part, as foll ows:

B. . . . The [April 9, 2003, and May 7, 2003] Motions' points
and references, and exhibits clearly present evidences
verifying the m sconduct of Donna and counsel by false
rei mbursement claimfor orthodontic costs for treatnents
never required, never provided, never billed, and never paid
for. Donna & counsel had failed to recall the prem se &
pretense of their original reimbursement claimAugust 9,
2000 and consequently stated in Answering Brief to S.C. No.
24442 that said claims Exhibit 4 was NOT the "paid-bill™"
originally purported. Thereby, Donna inadvertently but
clearly admtted that said original reinmbursement claim was
false and intended fraud upon the Court.

C. The Court's Final Amending Orders May 14 & 15, 2001 had in
effect denied ALL of Donna's claims moved August 9, 2000,
but inexplicably awarded Donna rei nmbursement of $3,497.25
attorney fees for her unsuccessful & frivolous notion.
Donna's counsel had persistently argued for such award "to
make her whol e" and that counsel was a "1/3 (one-third)
contingency" attorney. On appeal, G enn presented that such

= This letter states, in relevant part, as follows:

My son . . . was treated by Dr. Caswell in June 2000. His
bill for treatments was $4, 014.

I would like to pronmptly pay 50% or one-half of his bill
I can pay by cash or nmoney order on Saturday 6/14/03 during your
busi ness hours of 8:00 AM -11:00 AM The portion of bill | will
be paying is $2, 007

= This letter states, in relevant part, as follows:
According to our records, [Son] has only been seen for a
complimentary consultation by Dr. Kim Caswell prior to March

2002. No fees have ever been billed on [Son's] account,
therefore the status of his account is zero.
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award was contrary to the Principle & Practice of Law of
awardi ng | egal expenses to the prevailing party; Donna was
not the prevailing party; Donna could not in any event be
"made whol e" because counsel was a "NO FEE" attorney and not
a "1/ 3 contingency attorney". Furt her, Donna's Motion had
shown at its Exhibit 1 that "25% attorney fees" had been
added to the requested award amount, and all of counsel's
fee Affidavits had shown all fees as "Unbillable to Client".
In direct contradiction to all prior pleadings, Donna's
Answering Brief to S.C. No. 24327 stated "Yes, she was not
billed prior to the award of attorney fees." To wit, absent
such award, Donna woul d never be billed for attorney fees;
Donna could not be "made whole" in any event; Donna had not
paid nor incurred any attorney fees; counsel would not
receive 1/3 of any award as a contingency fee, and is not a
contingency attorney; the 25% attorney fees originally
requested did not apply because 174% fees were being
requested ($3,497.25 fees & $2007 award). Therefore said
counsel m srepresented to the Court that his fees were 25%
added to the award, 1/3 contingency of award, 174% added to
award, required to "make Donna whol e" OR said counsel

m srepresented his fees to the Appellate Court. Any sane

m nd would not find that all the above could sinmultaneously
be true. Therefore, on plain review, said Answering Brief's
statements verify m sconduct by Donna & counsel by perjury
and false claimfor reinmbursement of "paid attorney fees" OR
perjury in the Appellate Court.

(Enmphases in original.)

d enn contends (1) that the only victory Donna won by
t he Septenber 20, 2000 order was the order requiring denn to pay
"50% of orthodontic estimate" and (2) that victory was based on
Donna's fal se rei mbursenent claimfor orthodontic costs for
treatments never required, never provided, never billed, and
never paid for. The record shows that both contentions are
wong. Regarding contention (1), the order requiring Genn to
pay "50% of orthodontic estimate" was not the only victory Donna
won by the Septenber 20, 2000 order. Although she was not
successful on every request, Donna was the prevailing party.
Regardi ng contention (2), the record is clear that the
orthodontic treatnent had not yet been performed and was to be

performed in the future.
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On August 9, 2000, using the famly court's "Revi sed
12/ 16/ 96" pre-printed "Mtion and Affidavit for Post-Decree
Relief" form Donna noved for, anong other things, an order
requiring Adenn "to reinburse [Donna] for all of the |ega
expenses [she has] incurred'. As noted by Genn, the pre-printed
word "reinburse" is inaccurate. Wat denn fails to understand
is the sinple fact that the court was authorized to order himto
pay a reasonable attorney fee to Donna's attorney and it did so.
The words used by Donna and/or her attorney in describing the
request for the attorney fees do not change that fact.

CONCLUSI ON

Accordingly, we affirm (1) the May 2, 2003 Order
Denying Motion for Stay and Relief from Orders Filed April 9,
2003, and (2) the May 29, 2003 Order Denying Defendant's Mbtion
for Reconsideration and Findings by the Court for Denial of
Def endant's Mdtion for Stay and Relief from Orders Filed 9/20/00,
anended 5/14/01, 5/15/01 and 5/16/01 Filed May 7, 2003.

DATED: Honol ul u, Hawai ‘i, January 4, 2005.

On the briefs:

d enn Ki yohi ko M zukam
Pro Se Def endant - Appel | ant . Chi ef Judge

Thomas D. Collins, 111,
for Plaintiff-Appellee.
Associ at e Judge

Associ at e Judge
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