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HILLARY MOSER, Defendant-Appellant e
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NO. 25007

AFPEAL FROM THE DISTRICT CCOURT OF THE FIFTH CIRCUIT
{(Case No. KACG1-516)

MARCH 31, 2005

WATANARE, ACTING C.J., LIM, AND FOLEY, JJ.

CPINION QF THE COURT BY WATANABE, ACTING C.J.

In this appeal, we have been asked to determine whether
Defendant~Appellant Hillary Moser (Moser) was properly convicted
of the petty misdemeanor offense of disorderly conduct, in
vionlation of Hawaii Revised Statutes (HRS) § 711-1101 (1983),
pased on her conduct in speaking loudly in a public library, a
place generally recognized in the community as a place of quiet.

Based on our review of the record, we agree with Moser
that there was insufficient evidence adduced at trial to convict
her of the offense.

BACKGROUND

£

on October 5, 2001 in the District Court of the Fifth

Moser was charged by written
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complaint with cne ccunt of disorderly conduct based on

unreasonable noise and one count of simple trespass,® as

follows:

COUNT 7: On or about the 1l4th day of September, 2G01,
in the County of Kzuai, State of Hawsail, HILARY MOSLER
isicl, with intent fco cause physicael inconvenience or alarm
by a member or members of the public, or recklessly creating
a risk thereof, did make unreasconable noise, thersby
committing the offense of Discrderly Cenduct in viglation of
Section 711-1101(1}{a) of the [HRSI.I¥]

COUNT I1: On or about the l14th day of September,
2001, in the County of Kaual, State of Hawall, EILARY MOSLER
[sic) did xnowingly enter or remain unlawfully in or upon
premises, to wit: Kapaa Public Library, thereby committing
the offense of Simple Trespass in violation of
Section 708~815 of the [HRS].
{Footnote added.}
A. The Trial

Moser's trial was held before the district court? on
December 13, 2001. The following relevant testimony was

presented:

"'The District Court of the Fifth Circuit dismissed the simple trespass
count, stating that the prosecution had failed to prove this offense beyond a2
reasonable doubt. This count is not at issue in the appeal.

‘Hawaii Revised Statutes (HE3) § 711-1101(i)(a) (19%3} provides:

Disorderly conduct. {1} A person commits the offense of
discorderly conduct 1f, with intent to cause physical inconvenilence
cr alarm Dy a nember or members ¢f the public, or reclklessly
creating & risk thereof, ne person:

(a; Engages in fighting or threatening, or in vielent or
tumulitucus behavior!.]
Since disorderly conduct by "Imlakiing] unreasonable noise” ig codified in
subsection (b}, not gsubsection {a), of HRE § 7F11~1101(1;, Count I's reference
o subsection {a) was incorrect. However, ii deoes noi appear from the record
that Defendant-Appellant Hillary Moser (Moser) was prejudiced by the error

' Judge Trudy K. Senda presided.
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1. Sharon Paik's Testimony

Sharon Paik (Paik), an employee of the Kapaa Public
Library (the library), related that on the afternoon of
September 14, 2001, she was working at the circulation desk of
the library when Moser approached and inquired about applying for
a library card. Paik directed Moser to the table where the
application forms were located, and Moser filled ocut a form and
returned it to Paik.

As Paik input the information on the application form
into her computer, she noticed that there was an illegible entry
on the line that reguested Moser's middle initial. Paik asked
Moser if the entry was an "I". In response, Moser became upset
and, in a raised voice, said, "With everything that's happening
in this world today, [¥] what does it matter if this is an 'I'?2"
Paik reported that Moser's facial expression looked "angry."
Moser was using a tone and volume of voice louder than what the
library staff "normally [were] accustomed to hearing in the
library." Generally, patrons speaking that loud are "asked to be
quiet[.]"

Paik "calmly explained that [the library] needed to
verify the information on [Moser's] application form because
sometimes [the library has] patrons with the same name."” Paik

then finished processing the library card and gave it to Moser.

o the charges against Moser took place
A )
¥ d
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Paik related that her supervisor, Dale Huber (Huber),
came out to the circulaticon desk area after he heard the
commotion., When Huber spoke to Moser and instructed her to lower
her voice, Moser became upset.

On cross-examination, Palk stated that Moser was
soft-spoken when Moser first approached the circulation desk but
was "shouting" when she became upset. Pailk stated that the door
to the workroom® where Huber was in was open, thét the workroom
was fairly close by, and that conversations taking place at the
circulation desk could often be heard in the workroom if the door

were open. Palk described the exchange that tock place between

Moser and Huber:

2. . . . Now, vou say that [Huber! came out and he
—— he asked [Moser! to lower her voice?

A. Mm—hmm.

. And you said also that she did not lower her
voice?

A. M- Fim

Q. Wasz her voice when she was speaking more leoudly

than she normally speaks? Did she raise it even louder ithan
that when [Huber! addressed her or was 1t about the same?

A, I don't recall.

O, Did you hear [Huber}] ask her to leave the
library?

Fi Well, yes, I did.

0. Okay. What -- what did he say to her, if you
can recall?

A Ckay I think, you know, he -- he said
something like he didn't appreciate her speaking, you know,

The room in which Dale Huber (Huber! was in when he hesrd the commotion
at the circulation desk was described at trial by Sharon Paik as "the back
roon' and "our workrogm in the bac Hulb the "back room[,1" and by
the deputy prosecuting attorney as I
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to -— to the employees like that. And -- and, you know, she
asked -- she said and who are you, vou know, and he said
rhat he was the head of the library, mm-hmm.

Q. And did --

A, Oh, I'm sorry. She -~ she sald she needed to

speak to the perscon in charge or scmething and then he said
that she was.

Q. Ckayv. buring the conversation she, [Moser],
said I want to speak to the person in charge and he said oh,
that's me?

A, Uh~huh.

0. Sc how long after he came out of his office did
you request that {Moser] leave the library?

A. Well, I don't remenber.

Q. Was it longer than a minute?

A, Mm~hmm, I would say, ves.

9. Longer than two minutes?

A. (hudictape blank.}

o, Did you hear [Huber] tell [Moser] if you don't
leave I'm going to call the peolice?

A Yes

Q. Did you hear [Moser] respond? What -- what did
she say?

A She said she wanted him to call the police.

Paik testified that Huber then called the police, and Moser
waited in the library, without incident, until the police
arrived. When the pcolice arrived, they asked Moser to step
outside; Pailk did not see where they went after they exited the
library.

Paik could not remember if there were any cther library

atrons nearby during the incident. She did note, however, that

e’

Her coworkers would have been able to hear Moser. She also

stared that while Moser was at the circulation desk, nc cther
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patrons came up to ask Meoser to be guiet. Additicnally, Paik did
not know of anyone commenting about Moser's loudness. On
cross—examination, Pailk admitted that Moser's volce was not the
loudest she had ever heard in the library.

2. Huber's Testimony

Huber, the librarian and branch manager for the Kapaa
Public Library, testified that at approximately 3 p.m. on
September 14, 2001, he "was in the back room working when [he]
heard somebody outside behind the circulation desk raise her
voice so [he] went ocut to investigate the situation." Hubexr
noted that he heard Meser's voice even though he is hard of
hearing and wears hearing aids.

Leocording to Huber, the back room was about fifteen to
twenty feet away from the circulaticn desk and the door to the
room "was open, as always[.1" Two other library staff members
were in the back room with him. Huber could not recall if there
were any patrons around when the incident cccurred but did relate
that a woman approached him later and "made a comment to [him]
about what had happened.”™

Upon questioning by the deputy prosecutor, Huber
related what happened during his interaction with Moser:

0. And what did you say when you walked ocut [of the
kack room)?

A, Well, basically I walked cutb the -~ into the
room and T osaw that my staff member, [Faikl, was interacting
with [Moser: And [Moser! wasg clearly very upset about what

was goeling on and she me cned something to the effect o©
- 1

her middle initia}l which she didn't, vou know, it’'s an
it's not an L, you know, it's cleariy what it 1s, you
End I thought that was kind cf inte : that she

—H-
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would be so upset about something like her middle initial,
you know, whether to delete it or not.

G. Did you talk with [Moser)?

A At that point T did not say anything.

Q. Wnen did vou talk with [Moser]?

A. Well, basically what happened was 1s that [Paik]

continued to process the library card application and spaak
to [Moseri and, you know, I just sit there and -~ =zat there
and witnessed it. And T sald to myself 1if she's getting
upset over something as, you know, inconsequential as a
middie initiazl whether we can read it, you know, T onot,
whether it was an I or an L, how is she going to resct to a
library fine?

So after we gave her the card, I salid to her, 1
says, you know, I don't think veur behavior was very
appropriate right now.

Q. Did you ever ask [Moser] to lower her veice?

ot

A, AL that point, you know, she -- at that point
did because, you know, she, you know, she asked me to
identify who I was, she wanted o speak to the person in
charge. I says [ am in charge, says right now vyou're
creating a disturbance, if you do not lower your wveoice, I'm
going to have teo ask you to leave,

Q. Did Miss lLewis -- excuse me, did {Moser] lower
her veice?

A, No, she did not.

Q. What did she do?

B. Well, based -~ I deon't know exactly what she

said but basically, vou know, she continued on the same
vein, vyou know, like she was clearly upset and wasg, you
kriow, very upset about the situation.

Q. Did you ask her toe leave?
A, I eventually asked her to leave because she did
not, you know, she did not listen to me when I asked her to

tone it down.

0. Did she leave?

A. She did not.

. How many times did you ask her Lo leave?

z i asked her once to leave, And I zaid the
second tin I says 1if you don't leave now I'm going to c¢al
the pelice. 4And at thabt peint she refused to leave so I

called the pelice.
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Huber also testified that the library. is "usually very

quiet because people like to, you know, read in quiet{,}" but

"unfortunately, the acoustics are such that . . . 1t doesn't take
much noise to bounce off the walls and the ceiling to . . . make
some sort of like loud noise in the library." He alsc explained

that when the police arrived,

[rlhey basically went to [Moser] and they said -- you know,
T told them the situaticon and they went up to [Moser] and
[the policeman} said to her, he says well, we have to take
it outside and we discuss this outside. And she says no,
and she —-- he says we have to take this outside and then she
folliowed him.

On cross-examination, Huber related that after
approaching Moser, he told her "that there are rules of conduct
in this library and how she acted then was inappropriate."”
Additicnally, he told Moser that he wanted "to make it very
clear" that if "she comes back and does a similar behavior that
it was not appropriate.” At that point, Moser "proceeded to get
upset all over again.”

Huber alsc testified that since he was in charge of the
branch, it was his responsibility to ask patrons who engage in
pehavior "deemed disruptive by the library staff . . . to leave"
the library. Because Moser did not curb her behavior, Huber
azsked her to leave. When Moser did nct leave, Huber told her he
was "going to have to call the police. And she said go ahead, so
[Huber! dig."

Huber stated that after he had called the poliice, he

he library trying to continue [his]

ot

"wrokbably wandered around
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work" and that Moser used the library guietly until the police

arrived.

3. Officer Thomas Metcalfe's Testimony

The third and final witness for Plaintiff-Appellee
State of Hawai‘i (the State) was police cfficer Thomas Metcalfe
(Officer Metcalfe}. Officer Metcalfe stated that he came in
contact with Moser at "around 2, 3 in the afternoon" of
September 14, 2001, while responding to a disturbance call at the
Kapaa Public Library. Officer Metcalfe reported that when he
arrived, Moser was outside the library with another officer, who
was first to respond to the call. Shortly thereafter, that
officer left, and Officer Metcalfe took responsibility for the
call. Officer Metcalfe testified that he asked Moser to leave
about seven or eight times and explained why she had to leave.
However, Moser "[e]ither ignored or explained that she didn't
nave to leave, she had the right to be there, and that she
intended to go back into the library."

On cross-—-examinaticn, Officer Metcalfe admitted that he
had not witnessed Moser's alleged disorderly conduct inside the
library. He explained that when he arrived at the library, Moser
was being "disorderly" by "being unceooperative and not complying
with the other officer's reqguest that she leave the library
premises. Officer Metcalfe stated that he told Moser to leave

Fi

and when she "refused thatv order two more times,"” he arrested her

for trespass.
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4, Moser's Testimony

After
defense. Moser
Library on Sept
materials|[.]"
these materials
library card.
filling out a £

driver's licens

the State rested, Moser took the stand in her own
related that she had gone to the Kapaa Fublic
ember 14, 2001 "to get some recreational and study
Knowing that she needed a library card to obtain

, Moser asked Paik for an application form for a
Paik pointed out where the forms were, and after

orm, Moser gave it to Paik, along with her Hawai'i

€.

Moser described what transpired next, as follows:

Hawaili
then?

{sic]

and I

Q. And when you put down the application and vour
driver's license down in front cof her, what happened

A. {Paik] asked me is this an "I" after Hillary
and I ssid vyes, 1t is.

. And then?

A And then I was looking for something in my purse
thought what are you looking for, and I thought I'm

looking for me. And I thought well, come cut. So I did ask

[Paik]

very softly because there's a lot of tremor on the

planet on the 14th, and I did ask her very gulietly 1if you

consider the condition of the planet today, is the

wT
i

important? And she said yes, perhaps someone else has your
same name. And I said yes, that is prcbable bscause my last
name is common that my first name is uncommen, so would you

think

it's important? And she was about to respond and this

man came out of there and said are you disrupting my staff?

leave.

. And what did you -- what did you say te him?

A I maid we're talking about my name and he said
Y

End I sald why? And he saild do you want me To call

the police? And I said no. I do believe that any problem

can pe resolved through communication whi

doing

chdurate an

soluti

going

iz what we are
and he loocked

here. And then 1 looked into his
: vy recourse and

d I said, sir, if that was vou
o o

™ i [ 3
on to this problem, then I guess at'sl what you're
o have to do
8 You mean cail the poiice?
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A. Yes., So then [Paik] and I finished our business
and she gave me the card and I went further into the
library. But fthen I was very shocked and I didn't know what

tr do, either to wait for the policeman or ieave. And I
waited. And when he came I introduced myself to him and
shook his hand and we both agreed to go outside, we both

said together let's go cutside. So we went outside.

Q. This policeman wasn't the policeman whe came
here to Testify?

A Mo,

0. Okay. And you -- you went cutside with the

A. Yes, .

. -~ and you were having a discussion with him?
A Yes,

Q. What was the discussion about?

B, well, 1 thought he was being a bit -- treating

me like a disruptive person so I thought when he has a
moment he'll ask me what happened and then he can see I

wasn't disruptive in this instance. But he never did ask
me.

. Mim-hmm., What did he ask you? Did he ask you to
leave?

B Not at that stage. We were just walking down

the ramp and this way and then I said would you iike to ask
me what happened. But he -~ he didn't have get 'round to
asking me,

O. Did the officer arrive, the other officer that
was here testifying, did he come then?

A. A little later.

Q. M~ .

AL We were sitting on the bench and we were
talking, I was trying to calm down because I didn't feel
good.

a. Mm~- .

A. Arnd I think he asked me —- I don't know if he

ted me to leave before or after the other officer was
nere, I don't remember, but I didn't want to leave, I
wanted to stay sitting because I didn't feel good.

. Ckawv.
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(O You were -- you were upset?
A. Shocked.
0. Sheocked, ckav. And then the other officer who

he came on the scene?

A. Yes.
. znd he asked vou to leave?
A T don't remember which of them asked me te, but

they said leave the premises. And I said I need to sit
here.

o, Did yvou hear any one of them say leave the
premises or you will be arrested?

A, I think =zo.

Q. Okay. And at that time vyou felt, vou sald, that
you needed te rest a little?

A, Yes, yes.

Q. But you didn't tell the officer that?
Al Yes.

Q. Wny didn't you tell the officer?

A T did say.

a. Ch, vyou did tell the officer?
A

Yes. I sald I need to sit here. I don't feel
good, I need to sit here. I didn't say that if T stand up I
might fall over, I didn't say that.

0. Mmm, okay, but you told him that yeou need to
just =it there and rest?

. Ckay.
Q. Ckay. And then whalt was his response?

A I don't know. The next thing he was dragging me
o the car and I said you don't have to drag me, I can walk.
d he said you're reglsting arrest. And he handecuffed me
nd he threw me in the car and slammed the door and my
asses went f[lving over there. And he sald to me, screamed

lass
t me, go back to Scuth Africa. So that's what happensd
here

g. Okay. Do you
that you had mentlioned to
Africa?

A, Yes, because I was sititing on the bench and I
was trying to feel better and I was beginning to breathe and
fee] their alcha of the island and with the principle of
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huna. And then this sort of came into the present time,
this is not South Africa, this 1s noft pelice brutality. And
I said oh, officer, this is nothing, I'm from South Africa.
I kept expecting any minute —- you know like when you're
having a2 bad dream, you expect any minute when you wake up?
I expected any minute one of us would wake up and just be
thers comfortably and perceive.

No new information was brought to light during cross—-examination.

B. The District Court's Decision and Post-Verdict
Proceedings

Fellowing brief closing arguments by counsel, the
district court dismissed Count II (simple trespass) but found

Moser guilty of Count I (disorderly conduct):

TEE COURT: Ckay. I do not find that [the] State has
met its burden with respect to Count II because I don't
believe that the State has proved beyond a reasonable doubt
the state of mind that's required in that the defendant must
knoewingly enter or remain unlawfully in or upon {the]
premises.

The testimony that's come out through [Moser], as well
as through the cther witnesses, do not in my opinion
satablish beyond a reasonable doubt that she knowingly
entered or remained -- remalined unlawfully in the premiseés.
And so as te Count II, “udgment for {Meser! is rendered.

However, as to Count I, the [clourt does feel that the
State has met its burden of preoof beyond a reasonable doubt
for the Discrderly Conduct charge. Now, the guestion that
was in my mind originally -~ because I do find that 1t was
an unreasonable level of noise that was created based on the
testimony of {Huber] and [Paik].

fPaik} testifisd that the -- that the noise level of
the loud voice level and the conversation lasted for at

least a Few minutes. [Palk] testified that although it
wasn't the loudest volce she had ever heard in the library,
it was loud enough to be of that -- that level that the

person would have been asked to leave or lowsr their volce.
Se I oo find that it was an unreasonable level of noise
within the Disorderly Conduct statute.

3

my mind was whether or not

demeancr or glmply had

The questiosn that I had
the State had proved a petiy m
proved a violation under suabse
is nor regquires that the

ENR
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on 3. The perty
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reasonable warning or request to desist. Hased on the
testimony of [Huber! in which [Mcser] was ssked more than
once to lower her veoice or asked to leave, to desist in that
behavicr, I do believe that the State has met its burden of
proof peyvond a reasconable doubt with respect to a petty
misdemeancr of Disorderly Conduct. And, therefore, I find
[Moser] guilty of Count I, Disorderly Conduct as a petty
misdemeancr.

On December 21, 2001, Moser filed a Motlon to Vacate
Finding of Guilt as to Count 1. Moser argued that there was '"no
evidence . . . presented to prove to the court that [Meser's]
intent in speaking in a loud voice was to cause physical
[inconvenience] or alarm by a member or members of the public, or
recklessly creating a risk thereof.” Moser further argued that
"Itlhere was insufficient evidence to prove that [at the time of
the incident,] there were any other pecople in the public
[llibrary other than [Moser], [Huber,] or his staff" who were
placed at risk of physical inconvenience.

Following a January 24, 2002 hearing, the district
court orally denied the moticn to vacate and sentenced Moser to
pay a $50 fine and a $25 criminal injury fee.

On February 19, 2002, the district court entered its
"Findings of Fact; Conclusions of Law; Order Denying [Moser's]
Motion to Vacate Finding of Guilt as to Count I{.1" The district
court made the following findings of fact and conclusions of law:

FINDINGE COF FACT

1 On September 14, 2061, in the asfterncon, [Moser]
entered the Kapaa Public Library and reguested a
liprary card from [Paik]

directed [Mcozer] o complete certain forms,

(a3
m
o
r
x

Lad

Upon receiving the forms from [Moser]
questioned [Moser] about her middle i
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4, iMoser] tcok offense, believing this to be unimportant
in light of world events, and raised her volce to
[Paik].

5, The likbrary is normally a gulet place.

G, {Moser's] voice was louder than normal for the
library.

[Moger's] voice brought the branch manager, [Huber],
who 1s hard of hearing, out of his office t0o request
that [Meoser] lower her volce.

-~

g, [Moser] refused to lower her voice.

G, [Huberi further explained that [Moser's] loud voice
and behavicr was inappropriate for the library.

10, [Mosexr! continued to talk loudly.

11. [Huber] requested that [Moser] leave the library.

ot
&

IMoser] refused.

13. &Y the time of the incident, there were three staff
mempers working in the library.
i4, Turther, a patron of the library approached [Huber]

after the incident and commented upon it.

CONCLUSIONS OF LAW

[N

The facts in ate v, Faulkner, o4 [Haw.] 101[, 37
pozd 7701 (1 y, State w. Naiibi, 78 [Hawai‘i] 282[,
92 P.2d4 4751 (App. 1995} and Ztate wv. Ileung, 79

[Hawai‘il 538(, 904 P.2d 5EZ} ({(App. 1995) differ than
those in the case at bar and thus their holdings are

not precedent.

AL

There is substantial evidence to support the [clourt's
guilty verdict as to Count I.

[

Moser filed a Notice of Appeal on March 14, 2002, and
the appeal was assigned to this court on November 4, 2002. On
January 27, 2005, the case was temporarily remanded to the
district court for entry of a separate written Judgment, pursuant

to State v. Bohannon, 102 Hawai'i 228, 236, 74 P.3d 98¢, 988

(2003). On February 2, 2005, a written Judgment was entered that

memorialized the district court's cral proncuncement on
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January 24, 2002, convicting Moser of, and sentencing her for,
disorderly conduct.
DISCUSSION

A Moser Was moroperly Convicted of the Pettv Misdemeanor
Cffense of Disorderlv Conduct

We note at the outset that Count I of the Complaint

charged that Moser,

with intent teo cause physical inconvenience or alarm by a
member or members of the public, or recklessly creating a
risk thereof, did make unreasonable nolise, thereby
committing the cifense of Bisorderly Conduct in violation of
Section 7121-1101(1){a} of the [HR31.

The Complaint did not charge Moser with disorderly conduct as a
petty misdemeanor,? nor allege any operative facts that would
apprise Moser that she was being charged with the petty
misdemeanor coffense. Since Moser was not charged with disorderly
conduct as a petty misdemeanor, we conclude that the district
court improperly convicted her of said cffense.

We turn then to whether there was sufficient evidence
to convict Moser of discrderly conduct as a violation.

B. There Was Insufficient Evidence to Convict Mcser of
Disorderly Conduct as a Violation

The Hawai'i Supreme Court has repeatedly stated that

evidence adduced in the trial court must be considered in
the strongest light for the prosecution when the appellate
court passes on the legal sufficlency of such evidence to

Lad

SHRE § 711-110113y (199

)} states:

Disorderly conduct.

{3 Disorderly conduct is a petiy misdemeancor 1f it is the
defendant’s intenticn tTo ¢ause substantial harm or seriocus
inconvenience, or if the defendant persisrs in discrderly conduct
after reascnable warning or requesit to desglst. Otherwise
disorderly conduct ig a viclation.

_i6m
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support & conviction; the same standard applies whether the
case wag before a ‘judge or dury. The test on appeal is not
whether guilt is established beyond a reasonable doubt, but
whether there was substantial evidence To suppori the
conclusion of the trier of fact.

State v. Richie, 88 Hawai'i 1%, 33, 960 P.2d 1227, 1241 (19298)

(brackets omitted) (guoting State v. Quitog, 85 Hawai‘l 128, 145,

938 P.2d 559, 576 (19%7)). The supreme court has alsc stated
that "'[s]ubstantial evidence' as to every material element of
the offense charged is credible evidence which is of sufficient
guality and probative value to enable a person of reasonable

caution to support a conclusion." 3State v. Jones, 96 Hawai‘i

161, 181-82, 29 P.3d 351, 371-72 (2001) (guoting State v.
Fastman, 81 Hawaii 131, 135, 913 P.2d 57, 61 (1996)).

In evaluating Moser's insufficiency of the evidence
claim, therefore, our first step is to determine the material
elements of the offense with which she was charged.

1. Material Elements Analysis Under the Hawail Penal
Code

Pursuant to HRS § 702-205 (1%93), the material elements

of an offense

are such (1) conduct, {2} attendant circumstances, and
{3} resgults of conduct, as:
(al re specified by the definition of the offense,
and
(D) Negative a defense {other than a defense based
on the statute of limitations, lack of venue, or

lack ¢f jurisdiction).
The term "[clonduct™ is defined in HRS § 701-118{4) {19932; as "an
act or omigsion, or, where relevant, a series of acts or a series

of omissions, or & series of acts and cmissions{.]" Further, HRS

-17-
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§ 701-118(2) defines "[alct™ as "a bodily movement whether
voluhtary or involuntary(,]" and HRS § 701-118(3) defines
"lolmission™ as "a fallure to acti.]" The Hawail Penal Code does
not define the terms "attendant circumstances" or "results of
conduct{.1"

The Commentary on HRS § 702-205 explains that

a clear analysls reguires that the varicus distinct
ingredients <f an offense be separately reccgnized. The
ingredients, dencminated "elements” in § 702-205, are the
conduct, the clrcumstances attendant to conduct, and the
resulits of conduct, which are specified in the definition of
an offense and which negative a defense on the merits.

The effect of including within the definition of
felement" facts (conduci, attendant circumstances, results)
which negative a defense on the merits (& defense other than
one based on the statute of limitations, lack of venue, or
lack of jurisdiction) is to peostulate an equivalence of the
state of mind reguired to establish a particular offense
regardiess of the diverse clrcumstances giving rise to the
charge. Thus, if the crime of murder reguires that the
defendant act intenticnally or knowingly with respect to
each element, one whe intenticnally kiils another,
recklessly mistaken that the cother's conduct threatens one’s
life, would not be guilty of murder, although one might be
guilty of a crime requiring only recklessness. Since the
defendant musit act intentionally or knowingly with respect
to attendant circumstances which negative the defense of
self-~defense, conviction for murder would fail unless it
could be proven that defendant knew cr believed that the
defendant's assallant's conduct 4id not in fact threaten
serious bodily harm or death.

Identifying the material elements of an cffense is
necessary because, pursuant to HRS §§ 702-204 and 702-206 (19293),
the states of mind required for culpability of an offense are
defined in relaticon to each materizl element of an offense:
§ 702-204 Btate of nmind required. Except as provided
tion 702~2Z12, a perscon is not guilty of an coffense
the person acted intentionally, knowingly,

ssly, or negligently, as the law specifies, with
t to each element of the offense, When the state of
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§ 702-206 Definitions of states of mind.
{1} "Intenticnally.”

(a) A person acts intentionally with respect to his
[cr her] conduct when it is his [or her]
conscicus obiect to engage in such conduct.

{bs A person acts intentionally with respect to
attendant circumsiances when he [or she] is
aware of the esxistence of such circumstances or
believes or hopes that they exist.

{c) A person acts intentionally with respect to a
result of nhis {or herl conduct when it i1s his
for her] conscious obiect to cause such a

result.
{2} "Knowingly."
=3 A person acts knowingly with respect to his {or

her] conduct when he [or shel 1s aware that his
{or her] conduct is of that nature.

{2} A person acts knowingly with respect to
artendant circumstances when he [or shej is
aware that such circumstances exist.

{3} A person acts knewingly with respect to a result
of his [or her] conduct when he [or shel is
aware that it is practically certain that his
[or her] conduct will cause such a result.

Ll

"Recklessiy.”

(a) A person acts recklessly with respect to his [or
her} conduct when he [or shel consciously
disregards & substantial and unjustifiable risk
that the person's conduct is of the specified
nature.

(o) A perscn acts recklessly with respect to
attendant circumsitances when he [or shel
conscliousiy disregards a subkstantial and
unjustifiable rigk that such clrcumstances
exist.

{cy L person acts recklessiy with respect to a
result of his [or her)] conduct when he
consciously disregards a substantial and
unijustifiable risk that his [or her] conduct
will cause such a result.

A substantial and uniustifiable within
the meaning of this zection 1f, considering the
nature and purpose of the person's conduct and
the circumstances known to him [or her}, the
digregard of the risk involves a gr oss deviatl
from the standard of conduct that a faw- auldlqg
person would cbserve in the same situation.
(43 "Negligently.”
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A perscn acts negligently with respect fo his
for her] conduct when he [or she] should be
aware of a substantial and uniustifiable risk
taken that the person's conduct is of the
specified nature.

W

E;‘

A person acts negligently with respect to
attendant circumstances when he [cr she] should
be aware of a substantial and unjustifiable risk
that such circumstances exist,

A person actes negligently with respect to a
result of his {or her] conduct when he [or she]
should be aware of a substantial and
unjustifiable risk that his [or her] conduct
will cause such a result.

{1

{d) A risk is substantial and unijustifiable within
the meaning of this subsection if the person's
failure to perceive it, considering the nature
and purpoese of his {or her] conduct and the
circumstances known to him [or her], involves a
gross deviation from the standard of care that a
law~abiding perscn would cobserve in the same
situation.

The Commentary on HRS § 702-204 discusses the importance of

breaking down an offense into its material elements as follows:

Clear analysis requires that the various distinct
ingredients of an offensge be separately recognized and that
culpability be required as tc each. These distinct
ingredients are (1} the conduct, {Z} the attendant
circumstances, and {3) the results cof conduct, which are
specified in the definition of an offense and which negative
a defense on the merits. Section 702-205 denominates these
ingredients as "elements." The analvytical effect of
reguiring a culpable state of mind with respect to each
element should be obvicus. For example, one who intends
zexual intercourse with a female whom he has no reason to
suspect 18 not gualified to consent o the behavior sheould
not be held to have committed an offense because he intends
the act.

The distinct punitive nature of the penal law dictates
that 1its sancticon be reserved for those individuals who can
be morally condemned. The penal law does nci, in most
instances, condemn, a person's conduct alone. Rather, L

conderang the individual whese state of mind with regard to
the individual's conduct, attfendant circumstances, and the
reguli the inaividuzl's conduct, exhipits an intent %o
harm, an indifference t¢ harming, cr a gross deviation from

reasonable care for protected social values.,
mitred penal liability to these individuals who act
entionally, knowingly, recklessly, or negligently
trary to values protected by the Code.

-
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To cover the situation where a state of mind is
specified in the definition of an cffense without distinguishing

among the elements, HRS § 702-207 (1993) provides:

Specified state of mind applies to all elements. When
the definition ¢f an offense specifies the state of mind
sufficient for the commission of that offense, without
distinguishing among the elements therecf, tThe specified
gstate of mind shall apply te 21l elements of the offense,
unless a contrary purpese plainly appears.

According to the Commentary on HRS § 702-207,

[tihis section makes it clear that the specifled state of
mind requirement applies to all elements of an cffense.

This resclves a latent ambiguity found in many penal
statutes. If, for example, a statute were to make it an
offense to intentionally or knowingly break and enter the
dwelling of another, it is probably clear that the specified
state of mind applies to entering as well as breaking,
howaver it should also be made clear that it applies to the
attendant clircumstances "dwelling of another.”

The phrase "unless a contrary purpose plainly appears”
ig intended to allow the courts to avold an improper result
when the language of a statute falls to indicate that the
specified state of mind applies tc less than all elesments
and legislative history indicates that this was intended.

Pricr Hawail law did net recognize the principle that
culpability must be proven as to each element of an offense.
This stems in part from the fact that the concept of
"elements of an cifense” had net been fully explored, A
zase involving a charge of contributing to the delinguency
of a minor stated by way of dictum that culpability with
respact to the age of the victim did not have to be proven.
To the extent that this section medifies the previous law,
it merely reilects those few instances where absclute penal
liability was imposed indirectly.

{Footnote omitted.)

While the material elements analysis employed by the
Hawall Penal Code is conceptually simple, it is often difficult
to apply. Part of the difficulty lies in the Code’'s failure to

dafine the "atrtendant circumstances" and "results of conduct”

E,...J

elements of an offense. As Jane A. Grall and well-known criminal

i
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law professor Paul H. Robinson observed in an article on element

analysis under the Model Penal Code:

A major defect of the Model Penal Code ig i
to define adeguately the three kinds of objective
of an offense--that is, to distinguish conduct,
circumstance, and result elements. For example, is
"obstructs® a conduct or a result slement? Does "insults
another in a manner likely to provoke viclent response"
consist of a single conduct element or of one conduct
element and one or more circumstance elements? Does "the
death of ancther human being” consist cf a single result
element or of a result element and a circumstance element?

Precise definitions of these three categories are
important because such categories are used as terms of art
in many places in the Code. Perhaps even more important, a
precise definition i1s essential for proper application of
the defined culpability terms. For example, to act
"purposely" (Y] with respect to "conduct® cr in causing "a
result, " an actor must have such elements as his conscious
object: but to act "purposely”™ with respect tc "an attendant
circumstance,” an actor need only be aware of such
clrcumstance or hope that i1t exists. Because of this
asyiimetry in the definiticns of culpabllity as to different
kinds of elements, the classification ¢f an element becomes
critical. The precise culpability reguirements cannct be
determined until each objective element of an offense
definition is properly characierized as lnvolving elther
"oonduct, "™ "an attendant circumstance,” or "a resuli.” The
Code does not define "result" or "circumstance." It defines
"eonduct, " but uses seemingly contradictory forms of that
term in different Code provisions.

Difficulties in distinguishing conduct, circumstance,
and result elements also arise because most modern codes,
including the Model Penal Code, uses terms that combine
Yeconduct” and "result" or "conduct" and Ycocircumstance"
elements. Verbs like "damages,” "obstructs," "destroys,”
"falsifies, " "kills," and "desecrates” all combine both an
act and a result of that act. Verbs like "compels, "
"agrees, " and "removes" all combine both conduct and
cilroumstance elements.  Such combinations create ambiguities
and undermine consistency in the operation of the Code.

Faul H. Robinscon and Jane A. Grall, Element Analvsis in Defining

Criminal Tiabilityv: The Mcdel Penal Code and Bevond, 35 Stan. L.

Rev. 681, 706-07, 709% (1983, {(footnotes omitted; foctnote added).

i

ingtead of the term

‘The Hawaii Penal Code uses the
purpcsely” that is used in the Model
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2. The Material Elements of the Offense ¢of Discrderly
Conduct Based on Unreasonable Noise

The offense of disorderly conduct based on unreascnable
noise exemplifies the difficulties that Professor Robinson and

Ms. Grall discuss in their article. The offense is defined in

2/

HRS § 711-1101, in relevant part, as follows:

Disorderly conduct. {1y A person commits the offense
of disorderiy conduct 1f, with intent to cause physical
inconvenience or alarm by a member or members of the public,
or recklessly creating a risk thereof, the parson:

(k) Makes unreasconable noisel.}

{2} Noise is unreascnable, within the meaning of
subsection {(1}(b), if considering the nature and purpose of
the person's conduct and the circumstances known to the
person, including the nature of the location and the time of
the day or night, the person's conduct involves a gross
deviation from the standard of conduct that a law-abiding
citizen would follow in the same situation; or the failure
-5 heed the admonition of & police cfficer that the noise 1s
unreasonable and should be stopped cor reduced.

(3) Hisorderly conduct is a petty misdemeanor if it
is the defendant's intention to cause substantial harm or
serious inconvenience, or Lf the defendant persists in
disorderly conduct after reasonable warning or reguest to
desist. Otherwise disorderly conduct is a viclation.

"public” is defined as "affecting or likely to affect a
substantial number of perscons.” HRS § 711-1100C (1993).
Discerning, from the foregoing language, (1) what
constitutes the prohibited conduct, attendant clircumstances, and
resulte of conduct elements of the offense; and (Z) what state of

mind applies to each element can be a hair-pulling exercise.

FHRS § 711-1103%
the present appeal.
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{a) The Conduct Element

As noted above, HRS § 701-118 defines "[clonduct],]" as
used in the Hawali FPenal Code, as "an act or omission, or, where
relevant, a series of acts or a series of omissions, or a series
of acts and cmissionsi.]" "Act" is defined as "a bodily movement
whether voluntary or inveoluntary[,]"” while "[clmissicon" is

defined as "a failure to act[.]"

Based on the foregoing definitions, thelconduct element
of an offense refers to either the actual bodily movement of an
actor that is proscribed by the definition of an offense, or the
failure by an actor to act when required to do so. Indeed, the
Hawai‘l Supreme Court has stated that "[alny voluntary act
or omissicn may satisfy the conduct element of the offense.”

State v. Aganon, %7 Hawai'i 299, 303, 36 P.3d 1269, 1273 (2001).

Applying these definitions to HRS § 711-1101, the conduct element

cf the offense is "[mlakes[.]"

(b The Results-of-Conduct Element

The word "result" is defined as "something that results
as a conseguence, issue, or conclusicen[.]" Merriam-Webster's
Collegiate Dictionary 986 (10th ed. 2000). Applying this
definition, the results-of-conduct element of an coffense refers
te the specific conseguence or conclusion that results from a

defendant's concuch.
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In the case of the offense of disorderly conduct based
on unreasonabhle nolse, the results-of-conduct element under HRS
§ 711-1101 is "noise."

{c) The Attendant-Circumstances Element

Any circumstances defined in an offense that are
neither conduct nor the results of conduct would, by default,
constitute attendant-circumstances elements of the cffense. 1In
the case of the offense of disorderly conduct based on
unreasonable noise, there is one attendant-circumstances element:

unreasonable noise. Pursuant to HRS §711-1101(2),

‘nioise is unreasonable, within the meaning of

subsection (1) (b}, 1f considering the nature and purpose of
the person's conduct and the circumstances known to the
person, including the nature of the location and the time of
the day or night, the perscn's conduct involves a gross
deviation from the standard cof conduct that a law-abiding
citizen would follow in the same siftuation; or the failure
to heed the admonition of a pelice cofficer that the noise is
unreasonablie and should be stopped or reduced.

3. The Reguisite State of Mind

HRS § 711-1101 specifies the requisite state of mind
necessary to convict a person of disorderly conduct based on
unreascnable noise. "A person commits the cffense of disorderly

conduct 1if, with intent te cause physical inconvenience or alarm

by a member or members of the public, or recklessly creating a

rigk thereogf, the perscn . . . [mjakes unreasocnable noisel[.]"

{Emphasis added.] Pursuant to HRS § 702-207, this state of mind
is thus applicable te the conduct, resuits-of-conduct, and
attendant-circumstances elements of the discorderly conduct

offense.
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4. Whether Sufficient Evidence Was Adduced of the
Material Flements of Disorderlv Conduct Based cn
Unreasonable Nolse

We turn now to whether substantial evidence was adduced
of each material element of the offense of disorderly conduct
based on unreasonable noise to support Moser's conviction.

The State was required to establish that Moser,

{1) with intent to cause physical inconvenience or alarm by a
member of members of the public, or recklessly creating a risk
thereof, (2) engaged in a voluntary act to make (3) noise that
(4} was unreasonable. There clearly was evidence that Moser made
noise on the day in cquestion. The dispositive issues are whether
there was substantial evidence that Moser made "unreascnable

noise” and acted with the requisite intent as toc all of the

elements.
(a) [The Unreascnable-Noise-Aftendant-
Circumstances Element
Unreasonable noise requires a gress deviation from the
ordinary standards of behavicr. HRS § 711-1101(2). "Gross

deviation™ 1is not defined in the disorderly c¢onduct statute, nor

does Hawai‘i case law explain the meaning of the term. ee State

v. Najibi, 78 Hawai'i 282, 284, B892 P.2d 475, 477 {(App. 1995}
{mentioning gross deviation standard but not discussing it).

Biack's Law Dicticnary defines "gross” as "i{olJut of all measure:

beyond allewance; flagrant; shameful; as a gross dereliction of
duty, a gross injustice, gross carelessness or negligence. Such

conduct as is not to be excused." PElack's Law Dicticnary 702

7
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(6th ed. 19%0) (citation omitted). See also State Bd. of Dental

Exam'rs v. Savelle, 8 P.2d 683, 696 (Colo. 1932) (adopting above

definition of "gross"}.

In State v. Nakasone, 1 Haw. App. 10, o612 P.2d 123

(1980), this court was called upon to determine whether the
record supported the defendant's conviction for disorderly
conduct based on unreasonable noise. The record indicated that
the defendant, while in a crowded restaurant, kept apprcaching
customers' tables and talking to the customers loudly. Id. at
11, 612 P.2d at 123. A police cofficer who had gone into the
restaurant to get a cup of coffee approached the defendant to
tell the defendant to stop bothering the customers. Id. at 11,
612 P.2d at 123-24. The defendant then started to yell, and when
the officer told the defendant to quiet down, the defendant
responded that the officer could not tell him to be guiet. Id.
at 11, 612 P.2d at 124. When the defendant continued yelling, he
was arrested for disorderly conduct. Id. In reversing the

conviction, this court held:
On the record before us, we hold that the State failed
to show that defendant made unreasonable noisze. . . . The
record does not contain substantial evidence to support a
finding that his conduct involved a "gross" deviation from
the standard of conduct that a law-abiding citizen would
fellow in the szame situation.
1d. at 12, 612 P.2d at 124 (foctnote omitted;.
In this case, the district court based its conviction
of Moser on findings that Moser's voice was louder than normal

for a library, Moser refused to lower her veoice when requested to

do so, a public library is normally a guiet place, and Moser
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refused to leave the library when directed to do so. The
district court did not specifically find that Moser's behavior on
the day in question constituted a "gross deviation" from the
standard of conduct that a law-abilding citizen would follow in
the same situation, a necessary requirement of the conduct
element of unreasonable ncise. Based on our review of the
record, we cannoct conclude that Moser's conduct met this
standard.

While Moser may have raised her voice and become
visibly agitated at Paik on the day in gquestion, the evidence
indicated that there was perhaps cone other patron in the library
that day. Additicnally, no physical disruption of library
services was caused by Moser's raising her voice. Far more

egregious behavior has been held insufficient to support a

disorderly conduct conviction. See, £.¢., State v, Faulkner, 64

Haw. 101, 637 P.2d 770 {1981); State v. Leung, 79 Hawai‘i 538,

904 P.2d 552 (App. 1995); State v. Najibi, 78 Hawai'i 282, 892

P.2d 475 {App. 1995).

(b)Y Moser's Intent

In order tc convict Moser of disorderly conduct based
on unreascnable noise, the State was also reguired to prove that
Moser "acted with the intent to cause physical inconvenience to,
or alarm by, a member or members of the public, or that [she]
acted with reckless disregard that iher] conduct might produce

such a result.”" Faulkner, 64 Haw. at 104, 637 pP.2d at 773

—o8-
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(1981). The district court did not enter a finding as to this
element. Based on our review of the record and relevant case

law, we agree with Moser that there was insufficient evidence to
support such a finding.

Hawai‘i's appellate courts have, on several occasions,
reversed disorderly conduct convictions based on the State's
failure to prove a defendant's intent to cause physical

inconvenience or alarm by a member or members of the public or

recklessly creating a risk thereof.

For example, in Faulkner, the defendant was arrested

for disorderly conduct after yelling and swearing at police
officers who responded to his call for assistance at the Honolulu
“00. The evidence indicated that the defendant was taliking and
“arguing with the officers in a loud voice, attracting the
attention of passersby and others waiting at the bus stop across
the street. Faulkner, 64 Haw. at 102-03, 637 P.2d at 772-73.
The Hawai‘i Supreme Court held that there was insufficient

evidence to prove that the defendant's behavicr had caused or

threatened physical inconvenience or alarm by members of the

public:
g s been no evidence presented by the State that the
o iar condunt had the effect of causing actual
physica onvenience to any member of the public.
Neither, in the circumstances, was it likely that any member
sf the public would have bDeen physically disturbed or
alarmed by the noise created by the defendant. Pedestrians
stopping of their own volition to satisfy their curiosity,
or motorist owing down for ths same reason, cannot be
said to be physically inconvenienced or alarmed within the
meaning of the statute. Moreover, it i1s not even clear from
the record whether it was the loudness of the defendant's
voice or whether it was the presence of four uniformed
police officers and thelr vehicles at the scene that was



FOR PUBLICATION

drawing people's attention to the area. Probably, 1t was a
coembination of both.

It is chbvious from the arresting officer's own
testimony that it was the pelligerent attitude and the
language used by the defendant which was the officer’s real
concern. When asked about the proximity of oniookers to the
scene, the cfficer replied that they were close encugh fo be
offended by the defendant’'s conduct. While this was a
proper subiect for concern on the part of the police, it was
nct the type of conduct towards which the unreascnable nolse
provision of the statute was directed. Belligerency, when
combined with persistently outrageous and sbusive conduct,
which unreasonably interferes with an officer's performance
of his official duties, may supply the basis for a charge of
harassment under HRS § 711-1106. See State v. Vance, 61
Haw. 281, 602 P.Z2d 933 (1979); State v, Hopkins, 60 Haw.
540, 592 P.2d 816 (197%;. Coarse and obscene language
directed at a member of the public, which is likely to
provoke a violent response, may also furnish the basis for a
charge under HRS § 711-1101(1){c). See State v. Jendrusch,
{58 Haw. 279, 567 P.2d 1242 (19877)}. But neither course of
conduct would constitute disorderly conduct under the
provisions of HRS § 711-1101(1)(b}. Id. Cf. Starte v,
Nakasone, 1 Haw. App. 10, 612 P.2d 123 {1880} (individual
loudly arguing with a police officer in a fairly crowded
restauvrant, thereby causing a crowd to gather, was found
from the evidence not to have been making an unreasonable
noise within the meaning of the statute, or toc have
physically inconvenienced a member of the public or
threatened to do so.

Faulkner, 64 Haw. at 104-06, 637 P.2d at 773-74 (foctnote
cmitted).

Similarly, in Leung, 79 Hawai‘i 538, 904 P.2d 552 (App.
1995), this court reversed the disorderly conduct convicticn of
the defendant, who had loudly and repeatedly yelled and cursed at
a theater manager and the police cfficers who showed up at a
movie theater lobby in response to a call from the theater's

manacger. In reversing the defendant's conviction, this court
g

said:
HRE § 711-1101 "requires proof of an intent to cause
physical inconvenience or alarm to the public or at least a
reckless creation thereof." Commentary to HRS § 71i-1101
{1883y, See also Stare v. Nakasone, 1 Haw. App. 10, 612
P.24 123 {1980). Such "intent, c¢r reckleszsly creating a
risk of the pronhibited consegquences, is an essential
ingredient of the conduct proscribed by the statute.”

_3@_
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Nakascne, 1 Haw. App. at 13, 612 P.2d at 124. Accord Stats
v, Jendrusch, 58 Haw. 278, 281-87, 567 F.2d 1242, 1244
{1977y, While a defendant’'s state of mind can rarely be
proved by direct evidence, "the mind of an alleged cffender
may be read from his or her acts or conduct and the
inferences fairly drawn from all of the circumstances."
State v. Sadino, 64 Haw. 427, 430, 642 B.2d 534, 537 (1982).

Here, Defendant was detained in the theater lobby
area. The crowd outside the theater was not attracted to
the area by Defendant but was awaiting the start of the
second showing of the movie. The crowd inside the theater
was leaving the theater because the movie had ended. The
fact that the crowd ingide was moving slowly was to be
expected in light of the number of people exiting the
theater at the same time. While some of the patrons may
have turned to "see what was going on, " the Hawai'i Supreme
Court has noted that "pedestr*ans stopping of their own
velition to satisfy their curiesity cannot be said to be
physically inconvenienced or alarmed." Faulkner, 64 Haw. at
105, 837 P.2d at 774. Similarly, theater patrons waiting
for or exiting a movie whe, of their own volition, stop or
slow down to satisfy thelr curiosity about an encounter
netween Defendant and the police in a theater lobby cannot
be said to be physically ilnconvenienced or alarmed.

Further, it is vneclear from the record whether it was
the action of Defendant or whether it was the presence of
the four uniformed police officers and their vehicles at the
scene that drew the crowd's attention. Wong specifically
restified that it was the arrival of the police cars that
atrtracted her to the "front of the theater to see" what was
happening. It is reascnable to infer that the police
cfficers' presence attracted the crowd's attention. See id.

There is no evidence that Defendant caused physical
inconventence to any member of the public or that the public
was alarmed because at the time he allegediy made
"snreagonable neise," he was under the control of the four
police officers and the thealter manager. Although people
slowed down, they moved on when told by the police, "there's
ncthing to see. In Jendrusch, 58 Haw. at 282, 567 P.2d at
1244, the court pointed out that in amending the Hawai'i
Penal Code in 1973, "the Legisliature emphasized that mere
public incenvenience, annoyance or alarm was insufficient to
impose penal liability. There must have been the intent by
rhe defendant to cause physical inconvenience to, or alarm
by, a member or members of the public.” [Emphases in
original.} Assuming there was some inconvenience cr alarm,
clearly "ne physical inconvenience c¢r alarm" to
s of the publiz, nor do these surrounding
ces give rise o the creation of a risk thereof.

there was
any members
circumstan

& z r ¢ tTestified that he and
of i3k ke o ter ’:ogetﬁer "
Co Gioer Johns imony, Cffi ce ‘alenting
in s-examinatio when he arri ve“, most of
the d exited the theater and, excluding the
four Pefandans, there wers "mavbe four or five”
pec He estimated the exchange between the
offic ndant to have bheen brief, "maybe f{lve
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Leung, 79
ellipses,

minutes.”™ Officer Valentino's testimony does not support
any inference that Defendant's actions caused or created a
risk of physical inconvenience or alarm by the public. No
evidence was offered tc show that Defendant specifically had
the intent to produce the particular prohibited effect under
HRS & 711-11C1(%}, or to recklessly create a risk therecf as
reguired under Nakasone.

Finally, there is nc evidence that PRefendant addressed
anyone other than the manager and the police. The State's
hrief, itself, states that "Defendant's conduct was directed
at the theater manager, as well as the officers,” and that
befendant "acted belligerently” and in a "loud, discrderly”
voice. Cfficer Jchnson plainly indicated that he arrested
Defendant after Defendant ignored his warning redgarding
Defendant's repeated use of profanity at him and the other
cfficers. This type of conduct is not an adequate basis for
a charge under HRS & 711-1101, but weculd rather constitute a
possible charge under HRS § 711-1106. It [78 Hawai'i 545]

18 established that "belligerency, when compbined with
persistently ocutragecus and abusive conduct, which
unreagonably interferes with a police officer's performance
of his {or her] duties, may supply the baslis for a charge of
harassment under HRS § 711-31166{,]" but not a charge of
disorderly conduct. Faulkner, 64 Haw. at 1095, 637 P.2d at
774, See also Vance, supra. The officers' testimonies
indicated that 211 ©of Defendant's statements pertained to
Defendant's belief that he was being unjustly detained and
that the alleged profanity was aimed only at the officers
and the managey, not at the public or any member of the
public generally. See discussion in Part III, supra. We
recently reversed a conviction for discrderly conduct under
seemingly more sgregious circumstances in State v. Najibi,
78 Hawail'i 282, 892 P.2d 475 {Haw. App. 1995).

Considering Defendant’'s alleged acts and conduct, and
the inferences to be drawn from the surrounding
clrcumstances, we conclude that a person of reasonable
caution would not believe the evidence was adequate o
establish that when Defendant addressed the theater manager
and the police concerning what he believed to be an
unjustified detention, his intent was to cause physical
inconvenience cor alarm by members of the public or that he
recklessly created a risk thereof.

Hawai‘i at 543-45, 904 P.2d at 557-59 (brackets,

and fooctnocte omitted).

The district court distinguished this case from

Faulkner and Leung, agreeing with the State that those cases

involved arguments with the police in relatively nolsy areas (the

Heoneolulu Zeo and a busy movie theater), whereas

library, a place of guietf, study and res

‘hlere, the incident happened
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rhe library would either have to sit and listen to iMoser’'s]

raised voice or leave the library -- a definite physical
inconvenience. Further, there is evidence that [Moser's]
conduct in fact disturbed people -- the patron in the

library who later spoke to [Huber] about the incident and
[Huber] himseif who had to leave his office to approach
[Moser].

Tn this case, however, Moser's behavicr was
considerably tamer than the behavior of the defendants in

Faulkner, Leung, and all the other disorderly conduct cases based

on unreasonable noise that have been reversed by the Hawai‘i
appellate courts. Additionally, there is no evidence in the
record that Moser addressed anyone other than Paik and Huber on
the occasion in guestion or intended to physically inconvenience
or alarm any member of the public by speaking loudly. Indeed, it
is unclear whether any other patron was in the library that day
and, if so, whether it was the raising of Moser's voice or the
dialogue between Moser and Huber that attracted the patron's
attention. We therefore conclude, based con the case law, that
there was insufficient evidence that Moser acted with any "intent
to cause physical inconvenience or alarm by a member or members
of the public[.]"
CONCLUSION

In light of the feoregoing discussion, we reverse the

Judgment entered on February 2, 2005 that convicted Moser of, and

sentenced her for, disorderly conduct, in violation of HRS

~J

11-1261. Inasmuch as the record indicates that Moser may have

5

paid the fines and costs assessed as part of her sentence, we

¢t

poot
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remand this case to the district court for reimbursement to Mozer

of any amounts she has paid pursuant to the Judgment.
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