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NO. 25024
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
Rl CHARD NEUBERCER, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIFTH CIRCU T
(NO. 992993K)

AMENDED ORDER DI SM SSI NG APPEAL W TH PREJUDI CE

Def endant - Appel | ant Ri chard Neuber ger (Neuberger)
appeal ed his conviction for driving under the influence of drugs.
On August 3, 2004, this court issued an order directing Neuberger
and Plaintiff-Appellee State of Hawaii (the State) to each file a
suppl enental brief by Septenber 7, 2004, on three specified
i ssues. On August 30, 2004, this court also notified the parties
that the case would be set for oral argunent.

Nei t her party submtted the supplenmental brief required
by our August 3rd order. Instead, on Septenber 7, 2004, the
parties submtted a stipulation, signed by counsel, to dismss
the appeal with prejudice. On Septenber 14, 2004, we issued an
order declining to approve the parties' stipulation because it
did not conply with Rule 42(c) of the Hawai ‘i Rul es of Appellate
Procedure (HRAP). In particular, the stipulation was not

acconpani ed by an affidavit or declaration by Neuberger
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supporting the dism ssal or by an affidavit or declaration by
Neuberger's counsel stating that Neuberger could not be | ocated
after a diligent effort. W invited the parties to resubmt a
stipulation for dismssal that conplied with HRAP Rul e 42(c).
Subsequently, this court received information that
Neuber ger had passed away. On January 7, 2005, we issued an

order directing Neuberger's counsel, Mchael Geen, to:

(1) submt verification of the death of Defendant- Appellant; and
(2) informthe court whether there will be a substitution of party
pursuant to State v. Makaila, 79 Hawai ‘i 40, 897 P.2d 967 (1995).

The order required Neuberger's counsel to conply by January 27
2005, and warned that "[f]ailure to conply with this order may
result in sanctions.”

On February 1, 2005, M. Geen filed a declaration
whi ch stated, anong other things, that 1) he was informed by
menbers of Neuberger's fam |y that Neuberger passed away during
the later part of 2004; 2) because of Neuberger's untinely
passi ng, the issues raised by this appeal are now noot; and
3) M. Geen and his office had been unable to obtain a copy of
Neuberger's death certificate from Neuberger's famly despite
their diligent efforts. M. Geen requested that this court
enter an order granting a revised stipulation for dismssal of
Neuberger's appeal with prejudice, which he submtted with his
declaration. M. Geen indicated that because Neuberger's death

certificate could not be obtained after a diligent effort, the
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stipulation conplied with HRAP Rule 42(c). Alternatively,
M. Geen requested additional tine to obtain Neuberger's death
certificate.

We decline to approve the proffered revised stipulation
for dismssal with prejudice pursuant to HRAP 42(c). Instead, we
hereby order that the appeal be dismssed with prejudice as a
sanction for the failure of Neuberger's counsel to conmply with
our January 7, 2005 order. Each party shall bear its own costs
and attorney's fees.

DATED: Honol ul u, Hawai ‘i, March 2, 2005.
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