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APPEAL FROM THE DISTRICT COURT OF THE FIRST CIRCUIT
(CIVIL CASE NO. 1SS03-00382)

SUMMARY DISPOSITION ORDER
(By: Lim, Acting C.J., Foley and Fujise, JJ.)

Respondent-Appellant Susan Cummings (Cummings) appeals
from the Order Granting Petition for Injunction Against
Harassment (Order) entered on April 4, 2003, and the May 5, 2003

in-court denial of her Motion for Reconsideration or New Trial in

1=

the District Court of the First Circuit (district court) .

Petitioner-Appellee'Marlene Roth (Roth) filed the Petition for Ex
Parte Temporary Restraining Order and for Injunction Against
Harassment (Petition) against Cummings on March 20, 2003,
pursuant to Hawaii Revised Statutes (HRS) § 664—ib.5 (Supp.

2004) .2/ Pursuant to the Order, Cummings was enjoined from

1/ The Honorable Christopher P. McKenzie presided over the Order
Granting Petition for Injunction Against Harassment. The Honorable David Lo
presided over the in-court denial of the Motion for Reconsideration or New

Trial.
2/ Hawaii Revised Statutes (HRS) § 604.10.5 (Supp. 2004) provides:

§604-10.5 Power to enjoin and temporarily restrain
harassment. (a) For the purposes of this section:

"Course of conduct" means a pattern of conduct composed of a
series of acts over any period of time evidencing a continuity of
purpose.

"Harassment" means:



NOT FOR PUBLICATION

(1) Physical harm, bodily injury, assault, or the threat
of imminent physical harm, bodily injury, or assault;
or

(2) An intentional or knowing course of conduct directed

at an individual that seriously alarms or disturbs
consistently or continually bothers the individual,
and that serves no legitimate purpose; provided that
such course of conduct would cause a reasonable person
to suffer emotional distress.

(b) The district courts shall have power to enjoin or
prohibit or temporarily restrain harassment.

(c) Any person who has been subjected to harassment may
petition the district court of the district in which the
petitioner resides for a temporary restraining order and an
injunction from further harassment.

(d) A petition for relief from harassment shall be in
writing and shall allege that a past act or acts of harassment may
have occurred, or that threats of harassment make it probable that
acts of harassment may be imminent; and shall be accompanied by an
affidavit made under oath or statement made under penalty of
perjury stating the specific facts and circumstances from which
relief is sought.

(e) Upon petition to a district court under this section,
the court may temporarily restrain the person or persons named in
the petition from harassing the petitioner upon a determination
that there is probable cause to believe that a past act or acts of
harassment have occurred or that a threat or threats of harassment
may be imminent. The court may issue an ex parte temporary
restraining order either in writing or orally; provided that oral
orders shall be reduced to writing by the close of the next court
day following oral issuance.

(£) A temporary restraining order that is granted under
this section shall remain in effect at the discretion of the court
for a period not to exceed ninety days from the date the order is
granted. A hearing on the petition to enjoin harassment shall be
held within fifteen days after the temporary restraining order is
granted. In the event that service of the temporary restraining
order has not been effected before the date of the hearing on the
petition to enjoin, the court may set a new date for the hearing;
provided that the new date shall not exceed ninety days from the
date the temporary restraining order was granted.

The parties named in the petition may file or give oral
responses explaining, excusing, justifying, or denying the alleged
act or acts of harassment. The court shall receive all evidence
that is relevant at the hearing, and may make independent ingquiry.

If the court finds by clear and convincing evidence that
harassment as defined in paragraph (1) of that definition exists,
it may enjoin for no more than three years further harassment of
the petitioner, or that harassment as defined in paragraph (2) of
that definition exists, it shall enjoin for no more than three
years further harassment of the petitioner; provided that this
paragraph shall not prohibit the court from issuing other
injunctions against the named parties even if the time to which

2
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harassing Roth for three years.
Oon appeal, Cummings contends (1) the district court's

limitation of her right to cross-examine Roth was in violation of

the injunction applies exceeds a total of three years.

Any order issued under this section shall be served upon the
respondent. For the purposes of this section, "served" shall mean
actual personal service, service by certified mail, or proof that
the respondent was present at the hearing in which the court
orally issued the injunction.

Where service of a restraining order or injunction has been
made or where the respondent is deemed to have received notice of
a restraining order or injunction order, any knowing or
intentional violation of the restraining order or injunction order
shall subject the respondent to the provisions in subsection (h).

Any order issued shall be transmitted to the chief of police
of the county in which the order is issued by way of regular mail,
facsimile transmission, or other similar means of transmission.

(g) The court may grant the prevailing party in an action
brought under this section, costs and fees, including attorney's
fees.

(h) A knowing or intentional violation of a restraining

order or injunction issued pursuant to this section is a
misdemeanor. The court shall sentence a violator to appropriate
counseling and shall sentence a person convicted under this
section as follows:

(1) For a violation of an injunction or restraining order
that occurs after a conviction for a violation of the
same injunction or restraining order, a violator shall
be sentenced to a mandatory minimum jail sentence of
not less than forty-eight hours; and

(2) For any subsequent violation that occurs after a
second conviction for violation of the same injunction
or restraining order, the person shall be sentenced to
a mandatory minimum jail sentence of not less than
thirty days.

The court may suspend any jail sentence, except for the
mandatory sentences under paragraphs (1) and (2), upon appropriate
conditions, such as that the defendant remain alcohol and
drug-free, conviction-free, or complete court-ordered assessments
or counseling. The court may suspend the mandatory sentences
under paragraphs (1) and (2) where the violation of the injunction
or restraining order does not involve violence or the threat of
violence. Nothing in this section shall be construed as limiting
the discretion of the judge to impose additional sanctions
authorized in sentencing for a misdemeanor offense.

(1) Nothing in this section shall be construed to prohibit
constitutionally protected activity.
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cummings' fundamental right and constituted reversible error®/;
(2) the district court's refusal to admit her exhibits (Exhibits
A-C) was wrong, prejudicial, and constituted reversible error;

(3) the Order was clearly erroneous and constituted reversible
error; and (4) the district court's oral denial of her request to
continue the hearing on her motion for reconsideration and oral
denial of the motion for reconsideration were an abuse of
discretion. We disagree and affirm.

Upon careful review of the record and the briefs
submitted by the parties and having given due consideration to
the arguments advanced and the issues as raised by the parties,
we hold:

(1) The district court did not abuse its discretion in
giving instructions to Cummings' counsel concerning the cross-

examination of Roth. Kekua v. Kaiser Found. Hosp., 61 Haw. 208,

221, 601 P.2d 364, 373 (1979).
(2) The district court did not err in refusing to
admit into evidence Cummings' Exhibits A, B, and C. Meyer v.

City and County of Honolulu, 6 Haw. App. 505, 513, 729 P.2d 388,

394 (1986); Hawaii Rules of Evidence Rules 403 (a) and 404 (b).

(3) The district court's finding of harassment under

3/ At no time during the hearing did Cummings' counsel raise an
objection or even question the district court's limitation of the cross-
examination. Cummings now comes to this court seeking redress. The Hawaii‘i
Supreme Court has long held that "an appellate court will consider only such
questions as were raised and properly preserved in the lower court." Bank of
Hawaii v. Char, 40 Haw. 463, 467 (1954). Nonetheless, we will address
Cummings' contention.
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HRS § 604-10.5(a) (2) had been established by clear and convincing

evidence and was not clearly erroneous. Chun v. Bd. of Trs. of

the Emplovees' Ret. Sys. of the State of Hawaii, 106 Hawai‘i 416,

430, 106 P.3d 339, 353, cert. denied, 106 Hawai‘i 477, 106 P.3d

1120 (2005).

(4) The district court did not abuse its disqretion by
denying Cummings' request for a continuance of the hearing on her
motion for reconsideration and denying Cummings' Motion for

Reconsideration or New Trial. Sanders v. Point After, Inc.,v2

Haw. App. 65, 70, 626 P.2d 193, 197 (App. 1981); Tagupa V.
Tagupa, 108 Hawai‘i 459, 475, 121 P.3d 924, 930 (App. 2005).

Therefore,

IT IS HEREBY ORDERED that the April 4, 2003 Order
Granting Petition for Injunction Against Harassment and the
May 5, 2003 in-court denial of Cummings' Motion for
Reconsideration or New Trial, in the District Court of the First
Circuit, are affirmed.

DATED: Honolulu, Hawai‘i, December 16, 2005.
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